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APRIL    TERM,    18  6  7. 


MiNARD    T.    ViELET 
V. 

Hugh  Thompson  ef  al. 

1.  Chancery  —  motion  to  dismiss  iefore  answer.  Although  irregular  and 
unknown  to  correct  chancery  practice,  a  motion  to  dismiss  a  bill,  interposed 
before  answer,  and  acted  upon  by  the  court,  must  be  held  to  have  the  same 
effect  as  a  demurrer. 

2.  Tax  —  levy  of  special.  To  make  the  levy  of  a  special  tax  valid,  every 
requirement  of  the  law  authorizing  it  must  be  strictly  complied  with. 

3.  Injunction  —  io  restrain  collection  of  tax.  A  court  of  chancery  will 
take  jurisdiction  and  restrain  by  injunction  the  collection  of  a  tax,  if  not 
authorized  by  law,  or  imposed  on  property  exempt  from  taxation,  or  where 
the  assessment  was  vitiated  by  fraud,  or  the  tax-payer  likely  to  suffer  irrepar- 
able injury,  or  if  the  persons  levying  the  same  are  not  officers  de  jure  or  de 
facto. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  R.  Stake,  Judge,  presiding. 
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Opinion  of  tlie  Court. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
court. 

Mr.  Chaeles  J.  Beattib,  for  the  appellant. 

Messrs.  Collins,  Peeey  &  Payson,  and  Messrs.  Haeding  & 
FosDicK,  for  the  appellees. 

Mr.  Chief  Justice  Walkee  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  filed  in  the  Livingston  Circuit  Court  by 
Minard  T.  Yieley  against  Hugh  Thompson,  Wm.  R.  Yealch 
and  James  H.  Carter,  to  enjoin  the  collection  of  a  bounty  tax 
levied  in  the  town  of  Pleasant  Ridge.  The  bill  alleges,  that 
the  town  on  the  3d  day  of  February,  1865,  contained  ninety- 
five  legal  voters ;  that  on  that  day  forty-one  of  those  voters 
came  together  and  held  an  election,  and  voted  for  and  against 
levying  a  bounty  tax  upon  all  the  taxable  property  in  the 
town ;  that  there  were  thirty-nine  votes  for,  and  two  against, 
levying  the  tax ;  that  tlie  supervisor,  assessor  and  collector  of 
the  town  determined,  that  a  tax  of  three  per  cent  should  be 
levied  on  the  assessment  of  1865,  and  certified  the  levy  of  the 
same  to  the  county  clerk,  and  that  he  had  extended  the  same 
in  the  collector's  warrant ;  that  the  treasurer  was  about  to 
enforce  the  collection  of  the  same ;  that  complainant  was  the 
owner  of  two  hundred  and  eighty  acres  of  land,  upon  which 
this  tax  had  been  levied. 

Tlie  bill  alleges,  that  there  were  no  volunteers,  drafted  men 
or  substitutes  furnished  by  the  town  after  the  first  day  of  Feb- 
ruary, 1865 ;  that  the  supervisor,  assessor  and  collector  of  the 
town  issued  bonds  to  each  of  the  persons  who  voted  in  favor  of 
the  tax,  payable  in  18"66,  and  to  thirty-three  of  the  same  per- 
sons, payable  in  1867,  all  bearing  ten  per  cent ;  that  they 
issued  bonds  to  themselves  in  like  manner;  that  the  bonds 
were  not  issued  for  the  purpose  of  paying  any  indebtedness  of 
the  town,  nor  to  pay  bounties  to  volunteers,  substitutes  or 
draited  men,  who  enlisted  after  the  2d  day  of  February,  1865, 
nor  f  )r  the  purpose  of  paying  bounties  to  volunteers,  substitutes 
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Opinion  of  the  Court, 

or  drafted  men,  who  had  entered  the  service  prior  to  that  date, 
or  for  any  legal  or  corporate  purpose  ;  but  that  the  bonds  were 
issued  unlawfully  and  fraudulently  for  the  purpose  of  paying 
certain  sums  of  money  formerly  subscribed  by  the  parties,  to 
whom  the  bonds  were  issued  to  raise  a  fund,  to  procure  substi- 
tutes to  save  themselves,  and  each  of  them,  from  being  drafted 
into  the  army  of  the  United  States ;  that  they  severally  gave 
sucli  sums  for  their  individual  benefit,  and  not  as  a  loan  to  the 
town ;  that  it  never  received  any  consideration  for  the  bonds, 
from  any  person  receiving  the  same. 

A  temporary  injunction  was  granted.  A  summons  was 
issued  and  served  on  the  defendants ;  they  entered  a  motion 
to  dissolve  the  injunction  and  dismiss  the  bill.  On  a  hearing, 
the  court  below  allowed  the  motion,  and  rendered  a  decree  dis- 
solving the  injunction  and  dismissing  the  bill.  Suggestions  of 
damages  were  filed,  and  the  court  assessed  the  same,  and 
rendered  a  decree  for  $100  in  favor  of  defendants,  and  awarded 
execution  for  its  collection.  To  reverse  that  decree  the  case  is 
brought  to  this  court,  and  various  errors  are  assigned. 

Although  irregular  and  unknown  to  correct  chancery  prac- 
tice, a  motion  to  dismiss  a  bill,  interposed  before  answer,  and 
acted  upon  by  the  court,  must  be  held  to  have  the  same  efiect 
as  a  demurrer.  If,  then,  it  must  be  treated  as  a  demurrer,  the 
allegations  of  the  bill  must  be  considered  as  true.  Was  the 
complainant  entitled  to  relief,  on  the  facts  stated  in  his  bill, 
admitting  them  to  be  true? 

The  onl}^  law  to  which  we  have  been  referred,  under  which 
authority  to  issue  these  bonds  can  be  claimed,  is  the  act  of 
1865.  Private  Laws,  vol.  1,  p.  102,  By  the  first  section  of 
that  act,  the  various  towns  of  the  several  counties  named,  are 
authorized  to  levy  a  tax  of  not  more  than  three  per  cent  on  the 
taxable  property,  to  pay  bounties  to  volunteers,  substitutes,  and 
drafted  men,  who  might  thereafter  enlist,  or  be  drafted  into  the 
army.  The  second  section  declares  that,  when  any  ten  legal 
voters  of  any  town,  shall  make  a  request  in  writing,  it  shall  Ijo 
the  duty  of  the  supervisor  to  call  a  special  election  within  five 
days  after  the  request,  to  determine  whether  such  tax  shall  be 
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levied,  by  posting  notices  in  three  of  the  most  public  places  in 
the  town,  at  least  ten  days  next  previous  to  the  election.  The 
notices  are  required  to  state  the  object  of  the  election. 

By  taxation  the  citizen  is  deprived  of  his  property  to  the 
extent  of  the  sum  levied.  It  operates  to  transfer  that  amount 
from  him,  to  the  purpose  for  which  it  is  levied.  And  it  is  a 
constitutional  right,  enjoyed  by  every  person,  that  he  shall  be 
protected  in  the  enjoyment  of  liis  property,  and  that  he  shall 
not  be  deprived  of  it,  except  by  the  judgment  of  his  peers  or 
the  law  of  the  land.  Under  this  provision  it  is  not  a  mere 
unmeaning  ceremony  which  the  law  has  imposed,  when  it  has 
required  certain  acts  to  be  performed,  in  taking  steps  to  levy  a 
tax  which  deprives  the  citizen  of  his  property ;  such  require- 
ments are  generally  essential  to  the  validity  of  the  tax.  No 
one  in  the  case  under  consideration  would  contend,  that  the 
town  officers,  without  a  vote  having  been  first  had,  could  legally 
impose  a  tax  for  the  purposes  contemplated  by  the  act,  nor 
could  they  levy  a  tax  for  any  purpose  unauthorized  by  law. 

This  being  so,  before  they  could  act,  in  returning  the  certifi- 
cate to  the  county  clerk,  the  law  has  declared,  that  they  shall 
be  authorized  by  a  majority  of  the  voters  of  the  town.  It  is 
from  the  consent  of  the  voters,  alone,  that  their  authority  is 
derived ;  until  that  is  had  they  are  powerless  to  act,  and  their 
consent  must  be  obtained  in  the  mode  prescribed  by  law ;  and 
it  has  required,  that  it  shall  be  by  a  vote  for  and  against  the 
imposition  of  the  tax,  and  for  the  purpose  of  having  a  fair 
expression  of  the  will  of  the  tax  payers,  an  opportunity  was 
intended  by  the  law  makers,  to  be  given  to  the  voters  to  express 
their  wishes.  Hence  the  requirement,  that  a  notice  should  be 
given  by  the  persons,  and  in  the  manner  prescribed.  This 
notice  was  intended  to  be,  and  is,  essential  to  the  validity  of  the 
election.  It  was  indispensable  to  the  legal  exercise  of  the 
power  of  levying  the  tax.  It  was  important  to  prevent  fraud 
and  oppression,  and  was  therefore  made  indispensable.  With- 
out the  notice,  an  election  could  not  be  legally  held,  and  with- 
out a  legal  election  resulting  in  favor  of  the  tax,  no  power  was 
conferred  on  the  town  officers  to  levy  the  tax. 
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It  then  appearing,  that  the  vote  was  taken  on  the  next  day 
after  the  passage  of  the  law,  it  is  ap])arent  that  the  ten  clays' 
notice  could  not  possibly  have  been  given,  and  such  a  notice 
being  indispensable  to  the  exercise  of  the  power  to  levy  the  tax, 
it  follows  that  it  was  unauthorized. 

It  only  remains  to  be  determined  whether  a  court  of  chan- 
cery will  take  jurisdiction  to  restrain  the  collection  of  this  tax. 
It  has  been  held  by  this  court,  that  equity  will  not  interpose 
its  power  to  prevent  the  collection  of  a  tax,  simply  for  mere 
irregularities.  If,  however,  the  tax  is  not  authorized  by  law,  or, 
if  authorized,  it  is  imposed  upon  property  exempt  from  the 
burden,  it  is  otherwise.  Chicago^  Burlington  c&  Quincij  R. 
B.  V.  Frary,  22  111.  34 ;  Munson  v.  Miner,  22  id.  595 ;  Metz 
V.  Andsrson,  23  id.  463.  It  has  been  held,  that  where  a  tax  is 
attempted  to  be  levied  for  the  benefit  of  the  officers  making  the 
levy,  corruptly,  equity  will  relieve.  Scholfield  r.  Watkins,  22  111. 
QQ ;  Merritt  v.  Farris,  id.  308 ;  Byan  v.  Anderson,  25  id.  372. 
In  the  case  of  McBride  v.  The  City  of  Chicago,  22  id.  574,  it 
was  said  if  the  assessment  was  vitiated  by  fraud,  or  the  tax 
payer  was  likely  to  sufier  irreparable  injury,  or  if  the  persons 
levying  the  same  were  not  officers  de  jure  or  de  facto,  then 
equity  might  afford  relief,  but  would  not  for  mere  irregularity. 

In  this  case,  if  the  allegations  of  the  bill  are  true,  and  they 
must,  for  the  purpose  of  the  motion,  be  so  held,  it  is  manifest 
that  the  whole  proceeding  was  a  fraud  upon  the  other  tax- 
payers. The  meeting  is  charged  to  have  been  held  without 
the  notice  required  by  the  law.  Those  attending  (with  the 
exception  of  two)  had  paid  money  to  free  themselves  from 
the  draft ;  and  voted  a  tax  on  others  to  refund  to  themselves 
money,  without  any  legal  or  moral  obligation  resting  upon  the 
town  or  inhabitants  thereof,  for  repayment  of  the  money  thus 
appropriated.  This  we  regard  as  such  a  fraud  as  requires  a 
court  of  equity  to  stay  its  collection. 

Again,  the  tax  was  wholly  unauthorized,  as  there  were  no 
volunteers,  substitutes,  or  drafted  men  who  went  into  the 
service  after  the  passage  of  the  law,  and  it  only  authorizes 
the  imposition  oi   the  tax  for  the  purpose  of  raising  a  fund 
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for  the  payment  of  such  recruits  to  the  army ;  unless  there  was 
at  least  a  reasonable  probability  that  there  would  be  such, 
there  was  no  power  to  levy  a  tax  for  the  accumulation  of 
s.uch  a  fund.  In  this  case,  the  bill  contains  the  allegation  that 
the  quota  of  the  town  had  been  filled,  and  the  necessity  for 
troops  having  ceased  to  exist,  it  could  not  have  been  necessary 
to  collect  the  tax.  The  decree  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Bronson  Murray 

V. 

Samuel  Schlosser. 

Contract  —  rescission  —  wliere  time  is  made  essence.  In  an  action  of  forcible 
entry  and  detainer  by  vendor  against  vendee,  under  a  contract  making  time 
of  the  essence  of  the  agreement  and  giving  vendor  the  right  to  rescind  and 
hold  vendee  as  tenant  at  "will  in  case  of  failure  to  make  payments  as  stipu- 
lated, it  appeared  that  default  was  made  and  notice  of  rescission  served  on 
vendee's  wife  during  his  absence  in  the  military  service  of  the  government, 
as  a  volunteer  soldier  ;  the  court  instructed  the  jury  that  the  contract  could 
not  be  rescinded  except  by  personal  notice,  and  that  notice  upon  vendee's  wife 
while  he  was  thus  absent  was  not  sufficient.  Held,  that  the  instructions  were 
erroneous.  That  the  contract  required  no  personal  notice  of  rescission  to  be 
served  on  vendee.  And  that  the  right  of  rescission  being  reserved  by  the 
vendor  to  be  exercised  at  his  option,  in  case  of  default,  could  be  asserted  by 
the  vendor  in  any  manner  manifesting  an  intention  to  rescind  and  that  the 
absence  of  vendee,  however  meritorious,  did  not  change  the  tenns  of  the 
contract  or  furnish  immunity  from  the  consequence  of  its  violation. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  E..  Starr,  Judge,  presiding. 

The  case  sufficiently  appears  in  the  opinion  of  the  court. 
Mr.  J.  M.  Bareet,  for  tlie  appellant. 
Mr.  Charles  J.  Beatiie,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

On  the  1st  of  March,  1860,  Murray  sold  Schlosser  a  tract 
of  land  on  credit,  and  the  latter  went  into  possession.  By  the 
terms  of  the  contract  the  purchase  money  was  payable  in 
installments,  and  it  was  stipulated  that,  in  the  event  of  failure 
to  make  the  payments  as  they  should  become  due,  time  being 
made  of  the  essence  of  the  agreement,  the  vendor  should  have 
the  right  to  rescind  the  contract,  and  hold  the  vendee  or  any 
person  in  possession  under  him,  as  a  tenant  at  will  on  a  rent 
equal  to  ten  per  cent  interest  on  the  purchase  money,  payable 
quarterly,  and  should  enjoy  the  same  rights  as  if  the  relation 
of  landlord  and  tenant  had  been  created  by  an  original  lease. 
Schlosser  failed  to  pay,  and,  on  the  1st  of  March,  1865,  Bronson 
caused  a  notice  addressed  to  Schlosser  to  be  served  upon  his 
wife  who  was  in  possession,  Schlosser.  being  absent  in  the  army. 
This  notice  declared  a  forfeiture  of  the  contract  of  sale,  and 
that  Murray  would  hold  Schlosser.  to  the  payment  of  rent.  It 
does  not  appear  that  Schlosser  ever  paid  rent.  On  the  30th  of 
June,  1866,  Murray  served  upon  Schlosser  a  written  demand 
of  possession,  and  subsequently  commenced  the  present  action 
of  forcible  entry  and  detainer.  On  the  trial  the  court  instructed 
the  jury  that  Murray  could  not  rescind  the  contract  of  sale 
except  by  personal  notice  upon  Schlosser  of  his  intention  so  to 
do,  and  that  the  notice  of  such  rescission  served  upon  his  wife, 
while  he  was  in  the  military  service  of  the  government  as  a 
volunteer  soldier,  would  not  be  sufficient. 

These  instructions  were  erroneous.  Under  such  a  rule  the 
vendee  of  land,  by  placing  himself  beyond  the  reach  of  per- 
sonal service,  could  rob  these  stipulations  in  a  contract  of  all 
their  efficacy  for  the  protection  of  the  vendor.  This  was  not 
the  design  of  the  contracting  parties,  and  it  is  by  the  terms 
they  have  embodied  in  their  contract  that  their  respective 
rights  and  privileges  must  be  ascertained.  The  contract 
requires  no  personal  notice  of  rescission  to  be  served  on  the 
Tendee.  The  right  of  rescission  was  reserved  by  the  vendor, 
to  be  exercised  at  his  own  option  in  case  the  vendee  should 
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fail  to  perform  his  covenants ;  and  this  right,  as  has  been 
hitherto  decided  by  this  court,  could  be  asserted  by  the  vendor 
in  any  manner  which  would  manifest  upon  his  part  an  inten- 
tion to  rescind.  Chisman  v.  Miller,  21  111.  226.  The  absence 
of  the  vendee  as  a  volunteer  in  the  military  service  of  the 
government,  however  meritorious,  did  not  change  the  terms 
of  his  contract,  or  furnish  him  immunity  from  the  consequences 
of  its  violation.     For  the  error  in  these  instructions  we  must 

reverse  the  judgment. 

Judgment  reversed. 


Arthur  A.  Smith 

V. 

The  People  of  the  State  of  Illinois,  on  the  rela- 
tion of  David  H.  Frisbie. 

Eligibility  to  office  —  loss  of  residence.  On  information  in  the  nature  of 
quo  warranto  to  test  the  eligibility  of  a  party  to  hold  the  office  of  judge ;  Tield, 
that  a  conditional  removal  from  this  to  another  State,  does  not  render  the  party 
upon  return  ineligible  to  the  office  of  judge,  under  the  11th  section  of  article 
5,  of  our  Constitution. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 

E.  S.  Leland,  Judge,  presiding. 

This  was  an  information  in  the  nature  of  a  quo  warranto,  by 
James  A.  McKenzie,  State's  attorney  for  the  tenth  judicial 
circuit,  on  the  relation  of  David  H.  Frisbie,  of  Knox  county, 
against  Arthur  A.  Smith,  judge  of  said  tenth  judicial  circuit. 

The  first  count  of  the  information  charges  that  on  the  19th 
day  of  February,  1867,  Arthur  A.  Smith,  at  the  county  of 
Knox,  unlawfully  usurped  the  office  of  judge  of  the  tenth  judi- 
cial circuit,  and  did  then  and  there  enter  upon  and  exercise  the 
duties  and  powers  of  the  office  of  judge,  and  enjoy  the  privileges 
and  immunities  of  said  office,  to  the  great  injury  of  the  relator 
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and  other  citizens  of  Knox  connt}^  and  said  tenth  judicial  cir- 
cuit. The  second  count  charges  substantially  the  same  as  the 
first,  with  the  addition  that  on  the  19th  day  of  February,  1867, 
Arthur  A,  Smith  unlawfully  usurped  the  office  of  judge  "well 
knowing  that  he  had  not  been  a  resident  of  the  State  of  Illinois 
for  the  term  of  five  years  next  preceding  said  19th  day  of  Feb- 
ruary, 1867,  and  next  preceding  the  date  of  the  filing  of  this 
information."  It  was  stipulated  on  the  part  of  the  State's  attor- 
ney and  appellant,  that  the  information  might  be  presented  at 
the  March  Term,  A.  D.  1867,  of  the  Bureau  Circuit  Court;  tliat 
no  special  pleas  need  be  filed ;  that  any  and  all  legal  defenses 
might  be  made  without  pleas  ;  that  the  only  point  at  issue 
should  be  whether  or  not  appellant  had  been  for  the  last  five 
years  a  resident  of  this  State. 

That  no  question  should  be  raised  as  to  the  fact  that  the 
governor,  under  the  power  vested  in  him  by  law,  did  commis- 
sion appellant  as  judge  of  the  tenth  judicial  circuit  aforesaid, 
on  the  19th  day  of  February,  1867.  and  that  he  took  the  oath  of 
office  required  by  law,  the  only  question  in  the  case  being  that 
of  residence.  It  was  further  stipulated  that  either  party  might 
use  the  affidavits  of  persons  who  would  be  competent  to  be 
sworn  as  witnesses  in  the  cause,  and  that  such  affidavits  should 
be  entitled  to  the  same  weight  as  though  the  persons  making 
them  had  sworn  to  the  same  matter  in  open  court. 

To  maintain  the  issues  on  his  part,  appellant  proved  by  John 
Becker,  that  he  was  a  citizen  of  Knox  county,  Illinois ;  that  he 
had  known  appellant  in  Knox  county  for  the  last  twenty  years; 
that  he  had  frequent  conversations  with  appellant  after  his 
return  from  the  army  in  July,  1865,  and  before  his  return  to 
Tennessee  in  August  of  that  year ;  that  he  and  appellant  hj-d 
discussed  the  question  whether  it  would  be  possible  for  a  north- 
ern man  to  live  south;  that  witness  had  visited  Tennessee 
where  appellant  was  stationed  during  the  war ;  that  he  was 
pleased  with  the  country  and  climate,  but  had  doubts  about  the 
temper  of  the  people.  Witness  had  some  notion  of  removing 
to  Tennessee  himself,  and  freqently  discussed  the  propriety  of 
the  step  with  appellant  after  his  return  from  the  army;  thai; 
2  —  44th  III, 
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appellant  always  stated  to  hiin  that  his  return  to  Tennessee 
would  be  an  experiment;  that  he  thought  there  would  be  a 
good  opening  to  make  money  there  for  a  year  or  two  after  the 
close  of  the  war,  and  while  the  military  occupied  the  country ; 
and  that,  if  society  should  become  settled  so  that  the  life  and 
property  of  a  northern  man  would  be  safe  there,  he  might  pur 
chase  property  and  make  it  his  home;  that  it  was  arranged 
between  witness  and  appellant  that  appellant  should  go  south 
and  try  the  experiment  of  living  there,  and  if  he  should  become 
satisfied,  after  remaining  there  a  reasonable  time,  that  a  north- 
ern man  could  live  there  unmolested  and  in  peace,  he  was 
instructed  to  purchase  property  for  witness,  in  or  near  Clarks- 
ville,  Tennessee,  with  a  view  to  witness'  removal  to  that  place ; 
that  appellant  had  not  been  gone  more  than  a  month  before  he 
informed  witness  by  letter  that  he  was  satisfied  that  he  could 
not  live  in  safety  in  Tennessee,  and  that  he  intended  to  return 
to  Illinois  as  soon  as  he  could  close  up  his  business ;  that  appel- 
lant did  return  to  Galesburg,  Illinois,  where  he  had  resided 
before  the  war  and  has  resided  ever  since ;  that  appellant 
returned  about  the  middle  of  March,  A.  D.  1866.  Appellant 
then  proved  by  Elias  Benner,  a  citizen  of  Knox  county,  Illinois, 
that  he  had  known  appellant  in  said  county  for  the  last  twelve 
years ;  that  appellant  entered  the  military  service  of  the  United 
States  in  tlie  month  of  August,  1862,  and  was  absent  from 
Illinois,  in  said  service,  nearly  three  years,  returning  to  his 
home  in  said  county  in  July,  1865 ;  that  appellant  was  sta- 
tioned a  part  of  the  time,  during  the  military  service  aforesaid, 
,at  Clarksville,  Tennessee,  and  while  there  stationed  had  his 
ikmWy  with  him,  and  that  his  family  returned  to  Illinois  with 
liim,  when  he  was  mustered  out  of  service  in  July,  1865. 

That  soon  after  appellant's  return  he  told  witness,  that  his 
business  relations  had  been  broken  up  by  his  absence  in  the 
army,  and  that,  as  there  was  a  prospect  that  business  would  be 
very  dull  in  tlie  north  for  some  time  after  the  close  of  the 
>var,  he  had  decided  to  go  back  to  Tennessee,  where  he  had 
been  in  command,  and  engage  in  the  claim  and  law  business 
for  a  time,  and  if  he  found  it  safe  for  him  to  live  there,  he 
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might  buy  property  and  make  it  liis  home;  but  if  he  found  it 
otherwise,  he  sliould  return  to  Illinois. 

That  in  the  month  of  August,  1865,  appellant  did  go  with 
his  family  to  Clarksville,  Tennessee ;  that  previous  to  his 
departure,  appellant  sold  a  part  of  his  household  goods  and  left 
the  remainder  in  witness'  possession  for  safe  keeping;  that 
appellant  rented  his  dwelling-house,  and  authorized  witness  to 
collect  the  rent;  that  witness  acted  as  agent  of  appellant,  both 
while  he  was  in  the  army  and  during  his  second  absence  in 
Tennessee,  appellant  being  the  son-in-law  of  witness. 

That  appellant  had  not  been  absent,  as  aforesaid,  more  than 
a  month,  when  he  wrote  witness,  that  he  had  tried  the  experi- 
ment of  living  south,  and  found,  that  he  could  not  safely  make 
it  his  home  on  account  of  the  unsettled  state  of  society  and  the 
hostility  of  the  citizens  against  him,  and  that  he  had  deter- 
mined to  return  to  Illinois  as  soon  as  he  could  close  up  his 
business  and  as  soon  as  the  river  was  navigable,  it  being  then 
80  low  that  boats  could  not  run ;  that  appellant  did  return  to 
Galesburg,  Knox  county,  Illinois,  with  his  famil^y,  in  the  month 
of  March,  A.  D.  1866,  where  he  has  since  resided  and  now 
resides. 

Appellant  next  proved,  by  Wm.  A.  Peffer,  of  Clarksville, 
Tennessee,  that  he  was  the  partner  and  particular  friend  of 
appellant  in  the  latter  part  of  A.  D.  1865,  and  the  first  part  of 
A.  D.  1866,  at  Clarksville,  Tennessee. 

That  he  frequently  conversed  with  appellant,  prior  to  the 
partnership,  about  his  coming  to  Tennessee.  Appellant  wa3 
not  then  satisfied  of  the  propriety  of  the  move,  and  expressed 
doubt  of  his  ability  to  make  a  permanent  residence  profitable. 

When  he  did  come,  in  1865,  appellant  told  witness,  that  his 
removal  was  merely  "  an  experiment ; "  that  he  could  not 
decide  to  remain  permanently  until  he  was  satisfied  it  would 
be  best ;  that  he  had  left  Illinois  with  that  view,  and  his  stay 
in  Tennessee  would  depend  entirely  on  his  getting  along  well 
with  the  people. 

A  short  time  after  appellant's  arrival  in  Tennessee,  develop- 
ments were  made  which  caused  witness  to  remark  to  him,  that 
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he  would  not  remain  long.  His  reply  was,  in  substance,  "  I 
will  try  a  little  longer." 

Early  in  October,  1865,  appellant,  in  a  confidential  conversa- 
tion, told  witness  that  he  had  made  up  his  mind  to  go  back  to 
Illinois,  and  he  regretted  that  he  had  sold  his  property  there, 
instead  of  renting  it.  Henceforward  it  was  understood,  that 
appellant  was  to  return,  and  he  proposed  to  sell  witness  his 
interest  in  their  business.  "Witness  would  not  purchase,  and 
appellant  decided  to  wait  a  month  or  two  and  see  if  they  would 
realize  something  from  their  business  with  the  government. 
Appellant  often  said,  that  whenever  he  was  sure  the  river 
was  open,  or  would  remain  open  long  enough,  he  would  leave 
instanter. 

Witness  believes,  that  appellant  had  not  been  in  Clarksville 
more  than  two  months  before  he  was  satisfied  with  his  experi- 
ment of  living  in  Tennessee,  and  had  fully  determined  to 
return  to  Illinois. 

Appellant  had  frequent  application  to  purchase  property, 
but  refused,  for  the  reason  that  he  did  not  intend  to  remain. 
He  did  not  tell  the  people  his  reasons,  but  did  tell  witness. 

An  election  was  held  while  appellant  was  in  Tennessee. 
"Witness  asked  him  to  vote  for  his  favorite  candidate.  Appel- 
lant told  witness  that  he  did  not  want  to  do  any  act  that  would 
in  any  way  deprive  him  of  his  citizenship  in  Illinois  for  he  had 
never  relinquished  it.  Appellant  would  have  left  Tennessee  as 
early  as  November,  1865,  if  witness  would  have  purchased  his 
interest  in  their  business.  In  October,  1865,  appellant  told 
witness,  that  as  he  did  not  intend  to  remain,  he  would  withdraw 
from  the  partnership  if  witness  desired  it.  "Witness  is  confident 
that  appellant  never  had  a  fixed  determination  to  make  Tennes- 
see his  home ;  that  his  removal  was  an  experiment,  and  that  it 
required  only  about  two  months  to  test  it. 

Appellant  then  offered  to  read  in  evidence  his  own  affidavit, 
to  which  the  State's  attorney  objected,  on  the  ground  that  this 
was  a  criminal  proceeding,  but  the  court  permitted  the  affidavit 
of  appellant  to  be  read,  but  did  not  consider  the  same  in  mak- 
ing up  his  judgment,  to  which  appellant  excepted. 
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The  people  proved :  First,  by  M.  M.  Clark,  that  appellant 
was  a  resident  of  Galesbiirg,  Knox  county,  Illinois,  about  the 
last  of  August,  A.  D.  1865,  and  had  been  a  resident  of  that 
place  for  more  than  ten  years  prior  to  that  date.  Tliat  about 
the  date  mentioned  he  removed  with  his  family  to  the  State  of 
Tennessee,  and  returned  with  his  family  to  Galesburg  about 
the  middle  of  March,  A.  D.  1866,  where  he  has  since  resided. 
That  while  appellant  was  preparing  to  remove  to  Tennessee,  ho 
told  witness  that  he  would  not  sell  his  Illinois  Reports,  giving  as 
a  reason  that  he  might  return  in  a  short  time. 

Appellant  told  witness  that  he  was  going  to  Clarksville, 
Tennessee,  to  open  an  office ;  that  he  did  not  know  whether  he 
would  remain  there  or  not.  It  depended  on  circumstances. 
It  was  an  experiment  and  might  fail.  Second,  by  James  A. 
McKenzie,  that  he  had  known  appellant  as  a  resident  of  Knox 
county,  Illinois,  for  nine  years  previous  to  August,  A.  D.  1865. 
That,  about  the  date  named,  appellant  removed  from  the  city 
of  Galesburg,  where  he  had  before  that  time  resided.  Appel- 
lant informed  witness  that  it  was  his  intention  to  go  to  Clarks- 
ville, Tennessee. 

Witness  afterward  received  letters  from  appellant  dated  at 
that  place.  Appellant  told  witness  that  he  was  going  to  Clarks- 
ville, to  open  a  law  office ;  that  he  thought  he  could  do  better 
there  than  in  Galesburg. 

The  court  gave  judgment  pro  forma  against  the  defendant, 
who  appealed  therefrom. 

Messrs.  T.  G.  Feost  and  E.  P.  Williams,  for  the  appellant. 

Did  appellant  lose  his  residence  by  going  to  Tennessee  the 
last  of  August,  1865,  and  returning  to  Illinois  in  the  middle 
of  March,  1866  ? 

This  is  a  question  of  intention,  from  all  the  facts  and  circum 
stances  in  each  case.  Kitchell  v.  Burgwln  et  wa?.,  21  111.  44 ; 
Ives  V.  Mills,  37  id.  75 ;  Walters  v.  The  People,  21  id.  178 
Walters  v.  The  People,  31  id.  174.  A  person  may  have  big 
domicile  in  one  place  and  his  residence  in  another.  Butler  v. 
City  of  New  Yorh,  5  Sandf.  44. 
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A  domicile  once  acquired  is  presumed  to  continue  until  a 
new  one  is  obtained  facto  et  animo.  Glover  v.  Glover ^  18 
Ala.  365. 

Unless  one's  change  of  domicile  is  complete  and  final,  it 
does  not  constitute  an  abandonment  of  one's  country.  Hardy 
V.  De  Leon,  5  Texas,  211 ;  Brown  v.  Smith,  11  Eng.  Law  and 
Eq.  6;  Leach  v.  Pillshury,  15  N.  II.  137. 

When  a  domicile  has  been  once  obtained,  it  will  not  be  lost 
by  a  temporary  absence,  witli  the  intention  to  return.  The 
State  V.  Judge,  13  Ala.  805. 

Every  person  has  a  doiAicile  of  origin,  which  he  retains  until 
he  acquires  another,  and  the  one  thus  acquired  is  in  like  man- 
ner retained.  Thorndike  v.  The  City  of  Boston,  1  Mete.  242 ; 
Kilburn  v.  Bennett,  3  id.  199. 

If  a  person  goes  out  of  the  State,  county  or  town,  for  a  par- 
ticular purpose,  and  does  not  take  up  a  permanent  residence 
elsewhere,  he  cannot  be  considered  as  having  removed  from  the 
State,  county  or  town,  so  as  to  afiect  his  domicile  and  inhabit- 
ancy. Sears  v.  City  of  Boston,  1  Mete.  250 ;  Sachet'' s  case,  1 
Mass.  58 ;  AUngton  v.  Boston,  4  id.  312,  556 ;  T  id.  1 ;  11  id. 
350,  424 ;  5  Pick.  370. 

A  man's  domicile  is  not  changed  by  an  absence  for  a  tempo- 
rary purpose,  with  or  without  his  family.  Cadwalader  v.  LLow- 
ell,  3  Harr.  138. 

There  must  be  intention  and  act  united  to  effect  a  change  of 
domicile.  Sumerville  v.  Sumerville,  5  Yesey,  750. 

A  person's  home  or  domicile  is  his  habitation,  fixed  in  any 
place,  without  any  present  intention  of  removing  therefrom. 
Putnam  v.  Johnson,  10  Mass,  488. 

A*  domicile,  once  fixed,  will  continue,  notwithstanding  the 
absence  of  the  party,  until  a  new  domicile  is  acquired.  Jenni- 
8on  V.  Ilapgood,  10  Pick.  77. 

The  domicile  is  not  affected  by  the  formation  of  an  intention 
to  remove,  unless  such  intention  is  carried  into  effect.  Ualloioell 
V.  Saco,  5  Greenl.  143. 

A  domicile  may  be  defined  "  a  residence  at  a  particular  place, 
accompanied  with  positive  or  presumptive  proof  of  continuing 
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it  aa  unlimited  time ; "  and  is  a  conclusion  of  law  on  an 
extended  view  of  facts  and  circumstances.  Grier  v.  G' Daniel^ 
1  Binn.  352. 

A  resident  is  a  person  coming  into  a  place  with  an  intention 
to  establish  his  domicile  or  permanent  residence,  and  actually 
executing  that  intention  by  taking  a  home  or  lodging,  opening 
a  store,  or  the  like.  United  States  v.  The  Penelope^  2  Peters 
Adm.  Dec.  450. 

Residence  is  a  question  of  intention.  By  a  removal  out  of 
the  State,  without  an  intention  permanently  to  reside  else- 
where, a  person  will  not  lose  his  residence,  nor  will  he  acquire 
it  by  a  mere  intention  to  remove  permanently,  not  followed  by 
actual  removal.   Case]fs  case,  1  Ash.  126. 

The  existing  domicile  always  continues  until  another  is 
acquired,  so  tliat  by  the  acquisition  of  another  the  former  is 
relinquished. 

To  effect  a  change  of  domicile  there  must  be  intention  and 
act  united.  2  Kent  Com.  43 ;  15  La.  An.  281 ;  Crawford  v. 
Wilson,  4  Barb.  504. 

To  effect  a  change  of  residence,  it  is  not  enough  that  one 
intends  to  change  it,  and  believes*  he  has  done  in  law  what 
amounts  to  a  change. 

The  intent  and  fact  must  concur,  and  his  opinion  cannot 
produce  the  result.   Chaine  v.  Wilson^  8  Abbott's  Pr.  78. 

Mr.  J.  A.  McKenzie,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  information  in  the  nature  of  a  quo  warranto 
exhibited  against  appellant,  charging  that  he  had  usurped  the 
office  of  judge  of  the  tenth  judicial  circuit.  The  only  ques- 
tion presented,  and  which  we  are  called  upon  to  determine,  is, 
whether,  under  the  eleventh  section  of  article  five  of  our  Consti- 
tution, he  was  eligible  to  the  place.  That  section  requires,  as 
a  qualification  for  that  office,  that  the  person  shall  have  been  a 
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resident  of  the  State  for  at  least  five  years  next  preceding  his 
election  or  appointment. 

It  appears  from  the  evidence,  that  appellant  went  to  Tennes- 
see with  his  family  in  the  month  of  August,  1865,  and  returned 
to  Illinois  in  March,  1866,  where  he  had  resided  for  many  years 
previously.  Before  he  left  this  State,  and  for  a  short  period 
after  his  arrival  in  Tennessee,  he  frequently  declared,  that  it 
was  only  an  experiment.  That  if  he  found  that  the  feelings  of 
the  people  there  were  such  that  he  could  remain  with  satisfac- 
tion he  would  not  return,  but  if  he  found  that  he  could  not,  then 
he  would  return  to  Illinois.  But  he  was  there  but  a  short  time 
until  he  became  satisfied  that  he  could  not  remain  with  satis- 
faction to  himself,  and  informed  his  partner  that  he  would 
return  to  Illinois  as  soon  as  the  river  became  navigable,  and 
this  seems  to  have  been  his  fixed  determination  until  it  was 
carried  out  by  his  return.  So  far  as  the  evidence  discloses,  he 
at  no  time  expressed  an  unqualified  intention  to  remain  in  Ten- 
nessee. It  was  at  all  times  expressed  conditionally.  And 
when  he  was  requested  by  his  partner  in  Tennessee,  to  vote  at 
an  election,  he  declined,  upon  the  ground  that  he  desired  to  do 
no  act  by  which  he  would  lose  his  citizenship  in  this  State. 

Before  leaving  he  refused  to  sell  his  Illinois  Reports,  saying, 
that  he  would  probably  return,  and  would  then  need  them  in 
his  practice.  He  only  rented  his  residence  when  he  left.  And 
against  this  is  the  fact,  that  he  was  in  Tennessee  in  the  prac- 
tice, some  six  months,  having  his  family  with  him,  perhaps  as 
much  as  two  months  immediately  after  his  arrival  there  unde- 
termined whether  he  would  remain,  and  the  remainder  of  the 
time  fully  determined  to  return  to  this  State.  This  is,  we 
think,  the  extent  of  the  proof. 

This  is  a  proceeding  in  the  nature  of  a  criminal  information, 
and  before  it  can  be  maintained,  the  proof  must  be  clear  and 
satisfactory  that  the  party  is  disqualified.  In  this  case  we  find 
appellant  has  been  appointed  judge  of  the  tenth  judicial  cir- 
cuit, by  the  executive  branch  of  the  government,  and  holding  a 
commission  regular  and  apparently  legal.  This  must  necessa- 
rily raise  a  presumption  of  right  to  the  ofiice,  and  that  pre- 
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sumption  must  be  overcome  by  satisfactory  evidence  before  the 
incumbent  can  be  ousted.  In  this  case,  we  think  the  evidence, 
at  most,  leaves  the  question,  whether  he  had  lost  his  residence 
in  this  State,  one  of  doubt.  It  does  not  appear  that  he  ever 
intended  to  abandon  liis  residence  here ;  but,  on  the  contrary, 
during  all  but  a  short  period  of  time  he  expressed  a  determina- 
tion to  return,  and  for  that  short  period  he  only  seemed  to 
have  been  in  a  state  of  doubt.  We  think,  that,  when  the  resi- 
dence is  lost,  it  is  by  a  union  of  intention  and  acts ;  but  the 
intention  in  many  cases  will  be  inferred  from  the  surround- 
ing circumstances.  In  this  case,  however,  we  do  not  think  all 
of  the  circumstances  appearing  in  evidence  establish  a  presump- 
tion of  loss  of  residence  sufficient  to  overcome  the  presumption 
arising  from  the  fact,  that  the  governor  gave  him  the  commis- 
sion under  which  he  is  now  acting. 

The  judgment  of  the  court  below,  which  was  entered  pro 
formay  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Bkeese,  J.  (dissenting).  The  proof  is  positive  that  appellant 
resided  with  his  family  in  Clarksville,  Tennessee,  from  August, 
1865,  to  March,  1866,  when  he  returned  to  this  State.  At 
Clarksville  he  opened  an  office,  and  remained  there  so  long  as 
his  professional  prospects  encouraged  liim.  With  all  my  desire 
to  do  so,  I  cannot  say  he  was  not  a  resident  of  Tenne^ee  dur- 
ring  all  that  time.  That  State  was  his  then  fixed  residence. 
Being  a  resident  of  Tennessee,  it  is  impossible  he  could  be  a 
resident  of  this  State  at  the  same  time.  I  therefore  cannot 
concur  in  the  opinion  of  the  majority  of  the  court. 
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Etidence — plat  or  map.  In  an  action  on  the  case  against  a  railway  com- 
pany for  killing  a  colt,  the  defendant,  for  the  purpose  of  showing  that  the  place 
where  the  accident  occurred  was  inside  of  the  limits  of  the  village  of  Hinsdale, 
offered  to  give  in  evidence  to  the  jury  a  map  or  plat  thereof,  recorded  subse- 
quent to  the  date  of  the  accident.  The  court  excluded  the  map  on  the  ground 
that  it  had  not  been  recorded  at  the  time  of  the  accident.  Held,  that  the  map 
was  proper  to  show  the  intent  of  the  owners  of  the  land  to  dedicate,  and  the 
extent  of  the  dedication,  and  therefore  ought  not  to  have  been  excluded  from 
the  jury. 

Appeal  trom  the  Superior  Court  of  Chicago ;  the  Hon.  Joseph 
E.  Gary,  Judge,  presiding. 

This  was  an  action  on  the  case  commenced  to  the  August 
Term,  A.  D.  18G6,  of  the  Superior  Court  of  Chicago,  by  the 
appellee  against  the  appellant  to  recover  the  value  of  a  colt 
killed  upon  the  road  of  the  appellant  at  a  place  called  Hins- 
dale, in  Dupage  county. 

The  case  was  tried  at  the  November  Term,  and  a  verdict 
and  judgment  obtained  against  the  appellant  for  the  sum  of 
$400. 

The  action  was  brought  under  the  act  of  February  14,  1855, 
requiring  railroad  companies  to  fence  their  road  in  certain 
localities. 

Tlie  declaration  contained  two  counts,  and  sets  forth,  in  sub- 
stance, that  the  killing  was  caused  by  the  careless  and  negligent 
conduct  of  defendant  in  not  fencing  the  road  as  required  by 
law,  and  the  careless,  negligent  and  improper  manner  it  ran  its 
locomotive  and  train. 

To  which  the  defendant  filed  its  plea  "not  guilty." 

Messrs.  Walker  &  Dexter,  for  the  appellant. 

It  appears  from  the  evidence  that  the  colt  was  killed  on  the 
depot  grounds  of  appellant,  at  a  place  called  Hinsdale,  in  Du 
Page  county. 
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The  depot  grounds  of  the  appellant  at  that  place  are  about 
fifteen  hundred  feet  in  length  from  east  to  west,  and  about 
three  hundred  feet  in  width  from  north  to  south.  The  colt  was 
killed  near  the  west  end  of  those  grounds,  but  was  found  west 
of  the  west  end  of  the  grounds,  having  been  carried  over  the 
cattle  guard  by  the  locomotive.  At  the  time  this  accident 
occurred  the  village  of  Hinsdale  was  quite  small,  consisting  of 
some  half  dozen  dwelling-houses,  the  depot  building,  situate  on 
the  depot  grounds,  about  midway  between  the  eastern  and 
western  limits  of  same.  Other  houses,  a  store  and  other  build- 
ings, however,  were  being  erected,  and  those  already  completed 
were  all  occupied.  The  town  at  that  time  had  been  regularly 
platted  and  laid  out  into  lots,  streets  and  alleys,  and  according 
to  the  plat,  extended  some  distance  beyond  the  limits  of  the 
depot  grounds  on  all  sides,  the  depot  grounds  being  fully  within 
the  town  as  platted.  This  plat  was  made  and  acknowledged 
September  22,  18G5,  and  the  lands  appropriated  and  dedicated 
to  the  uses  and  purposes  of  the  village;  but  was  not  recorded 
until  August  14,  1866,  after  the  accident  occurred.  This  plat 
M'as  oftered  in  evidence  on  the  trial,  but  was  ruled  out  for  the 
reason  that  it  was  not  recorded  until  after  the  accident  occurred, 
and  exception  taken. 

Before  the  appellee  was  entitled  to  recover  in  this  action  it 
was,  among  other  things,  incumbent  on  him  to  prove  that  the 
colt  got  upon  the  road  of  the  appellant  at  some  point  not 
excepted  by  the  statute ;  that  is,  at  some  point  on  the  road 
required  by  the  statute  to  be  fenced ;  and  from  the  want  of  a 
proper  fence  or  cattle-guard,  or  by  reason  of  the  fence  or  cattle- 
guard  being  out  of  repair,  unless  it  appears  that  the  damage 
was  negligently  or  willfully  done. 

The  term  "  village  "  in  the  statute,  is  evidently  to  be  taken 
in  its  ordinary  and  common  acceptation  as  distinguished  from 
a  city  or  town,  as  all  these  terms  are  made  use  of  in  the  statute, 
for  the  purpose  of  determining  where  the  company  were  not 
bound  to  fence,  and  when  it  says  that  no  fence  shall  be  required 
in  villages,  it  means  villages  in  the  ordinary  sense  as  distin- 
guished from  a  city  or  town  ;  any  small  collection  of  houses. 
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Webster  says,  "  a  village  is  a  small  assemblage  of  houses,  less 
than  a  town  or  city,  and  inhabited  chiefly  by  farmers  and  other 
laboring  people.  In  England  it  is  said  that  a  village  is  dis- 
tinguished from  a  town  By  the  want  of  a  market.  In  the 
United  States  no  such  distinction  exists,  and  any  small  assem- 
blage of  houses  in  the  country  is  called  a  village." 

In  the  case  of  The  Illinois  Central  Railroad  Comjpany  v. 
Williams^  27  111.  49,  Caton,  Ch.  J.,  says,  in  a  similar  case  to 
this : 

"  Any  small  assemblage  of  houses  for  dwellings,  or  business, 
or  both,  in  the  country,  constitutes  a  village,  whether  they  are 
situated  on  regularly  laid  out  streets  or  not."  Godfrey  v.  City 
of  Alton,  12  111.  30 ;  Marcy  v.  Taylor,  19  id.  634 ;  Waugh  v 
Leech,  28  id.  488. 

If  the  owners  of  land  agree  upon  a  place  and  make  a  survey 
and  lay  off  grounds  for  the  public  use,  and  make  sales  in 
reference  thereto,  it  amounts  to  a  dedication  of  such  ground 
to  the  public,  although  no  map  was  made  of  the  survey. 

In  the  case  of  The  People  v.  Beauhien,  2  Doug.  256,  276., 
Goodwin,  J.,  says,  that,  "  To  constitute  a  valid  dedication, 
there  must  exist  the  intention  to  dedicate  clearly  evinced  by 
the  acts  of  the  owner  of  the  land ;  that  there  must  be,  as  was 
said  in  the  late  case  of  Poole  v.  Iluskisson,  11  Exch.  380,  an 
animus  dedicandi,  or  as  Chief  Justice  Denman  said  in  Barra- 
clough  V.  Johnson  (8  Ad.  &  E.,  35  E.  C.  L.  337),  "  a  dedication 
must  be  made  with  the  intention  to  dedicate ;"  that  while  there 
may  be  a  dedication  by  acts  in  pais,  without  deed,  all  such 
acts  connected  with,  or  relating  to  the  premises,  tending  to 
show  the  design  and  object  of  the  dedication  which  is  alleged, 
may  be  gone  into  for  the  purpose  of  determining  whether  there 
lias  been  a  dedication  or  not."  See  also  Livingston  v.  City  of 
New  Yorh,  8  Wend,  85 ;  Wyman  v.  Mayor,  11  id.  490 ; 
Hunter  v.  Trustees  of  Sandy  Hill,  6  Ilill,  407 ;  Warren  v. 
President,  etc.,  of  the  Town  of  Jacksonville,  15  111.  236. 

It  is  also  well  settled  that  no  particular  time  is  necessary  to 
eliow  a  dedication  ;  if  the  act  is  unequivocal,  it  may  take  place 
immediately.     Beardsley,  J.,  in  the  case  of  Hunter  v.  Trus- 
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tees  of  Sandy  Hill,  above  cited,  sajs:  "No  certain  period 
of  time  is  required  to  prove  a  dedication  of  property  to  public 
use.  It  does  not  depend  upon  the  lapse  of  time,  but  upon  the 
intention  and  the  acts  of  the  parties.  Twenty  years  adverse 
holding  may  bar  a  right  of  entry,  and  upon  it,  a  grant  may  be 
presumed.  But  time,  although  cogent  evidence  of  a  dedica- 
tion, is  not  a  necessary  ingredient  in  it.  It  may  be  established 
by  acts  unequivocal  in  their  character  on  the  part  of  the  owner 
and  the  public,  although  occurring  on  a  single  day." 

In  Woodyer  v.  Haddan,  5  Taunt.  125,  Chambre,  J.,  says : 
"  No  particular  time  is  necessary  as  evidence  of  dedica- 
tion ;  it  is  not,  like  a  grant,  presumed  from  lapse  of  time.  If 
the  act  of  dedication  is  unequivocal,  it  may  take  place  imme- 
diately, as  for  instance,  if  a  man  builds  a  row  of  houses  on 
each  side  of  a  strip  of  ground,  making  it  a  street,  leading  into 
another  street,  and  sells,  or  lets  these  houses,  it  is  instantly  a 
highway." 

Mr.  George  G.  Bellows,  for  the  appellee, 

Mr.  JtrsTTCE  Breese  delivered  the  opinion  of  the  Court : 

We  deem  it  unnecessary  to  consider  more  than  one  point 
raised  on  this  record,  and  that  is,  excluding  from  the  jury  the 
plat  of  the  village  of  Hinsdale,  acknowledged  January  1st, 
1866,  and  recorded  August  14,  of  the  same  year. 

We  are  of  opinion  the  plat  should  have  gone  to  the  jury  for 
two  purposes,  first,  to  show  the  intent  by  the  owners  of  the 
land  to  dedicate  certain  portions  of  it  for  the  village  streets, 
and  second,  to  show  the  extent  of  the  dedication. 

So  far  as  we  understand  the  proof,  Hinsdale  was  a  village, 
coming  up  to  the  definition  of  a  village,  as  given  by  this  court, 
in  the  case  of  the  III.  Central  R.  R.  Go.  v.  Williams,  27  111.  49. 

We  are  not  entirely  satisfied  with  the  second  instruction 
given  for  the  plaintiff.  We  do  not  find  in  the  record  any  evi- 
dence the  colts  got  on  the  road  at  a  crossing  of  a  public  road. 
To  instruct  the  jury  to  believe  from  the  evidence  a  fact  which  ig 
not  in  evidence,  tends  to  mislead  a  jury,  and  should  be  avoided. 
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For  the  reason  given  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Devillo  R.  Holt  et  al, 

V. 

James  H.  Rees. 

1.  Mortgage — riglits  of  mortgagor  and  lessees  of  mortgagee — after  pay- 
ment of  mortgage.  The  payment  of  a  mortgage  debt  by  mortgagor  termin- 
ates the  right  of  possession  by  lessee  under  the  mortgagee. 

2.  Ejectment  —  declaration.  A  mortgagor  cannot  maintain  ejectment 
where  the  title,  entry  and  ouster  in  the  declaration  'are  laid  before  the  date  of 
extinguishment  of  the  mortgage  debt.  In  such  case  the  right  of  possession 
only  accrues  after  extinguishment  of  debt. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  Barker  &  Tuley,  for  the  appellant. 

Mr.  James  L.  Stark,  Jr.,  for  the  appellee. 

Mr  JusiTCE  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  by  Rees  against 
Holt  and  Calkins.  The  following  state  of  facts  appeared  upon 
the  trial :  Rees  being  the  owner  of  the  premises  in  controversy, 
on  the  1st  of  September,  1857,  executed  to  Swift,  a  mortgage  to 
secure  the  payment  of  certain  bonds  described  therein,  and 
payable  to  the  order  of  Swift.  The  unpaid  bonds  were  sub- 
sequently assigned  to  Joy  &  Clapp,  and  the  interest  being 
unpaid,  it  was  agreed  between  them  and  Rees  in  the  spring  of 
1862,  that  they  should  rent  the  premises  and  collect  the  rents, 
to  be  applied  on  the  interest.  Under  this  arrangement  they 
leased  the  premises  to  the  defendants  for  one  year,  the  lease 
terminating  on  the  1st  of  May,  1863.     At  the  expiration  of  this 
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lease  tliej  again  leased  the  premises  to  the  defendants  for  the 
term  of  three  years.  This  lease  was  made  without  the  know- 
ledge of  Rees,  and  when  apprised  of  it  he  complained  to  Joy  & 
Clapp  of  its  length.  Mr.  Joy  testifies  Rees  never  assented  to 
the  second  lease,  but  always  objected  to  it.  On  the  22d  of 
August,  1865,  Rees  paid  in  full  the  debt  secured  by  the  mort- 
gage, and  the  mortgage  was  released.  He  then  brought  this 
suit  to  recover  from  the  lessee  the  possession  of  the  premises, 
and  the  court  below  rendered  judgment  in  his  favor,  from 
which  the  defendants  prosecuted  an  appeal. 

This  case  is  not  difficult  of  decision.  The  condition  of  the 
mortgage  having  been  broken,  the  legal  title  had  vested  in 
Swift,  the  mortgagee.  He  could  have  turned  the  mortgagor 
out  of  possession,  and  if  let  into  possession  could  have  retained 
it  until  payment  of  the  "debt.  The  assignment  of  the  bonds  to 
Joy  &  Clapp  transferred  his  equitable  interest  in  the  tnortgage. 
So  far  as  concerned  Rees  they  held  the  rights  of  Swift  and 
stood  in  his  shoes.  Rees  could  evict  a  stranger  it  is  true,  but 
when  he  seeks  to  evict  them  they  fully  protect  themselves  by 
showing  the  mortgage  from  Rees  to  Swift,  and  that  they  arc 
in  under  that  mortgage,  by  the  implied  authority  from  Swift 
arising  from  the  assignment  of  the  bonds.  They  thus  connect 
themselves  directly  with  the  legal  title  in  the  hands  of  Swift, 
and  have  the  same  right  to  set  it  up  as  against  Rees  which 
Swift  himself  would  have.  This  would  be  true  if  they  entered 
for  condition  broken  in  the  name  of  Swift,  and  it  is  certainly 
not  less  true  when  the  mortgagor  has  voluntarily  given  them 
the  possession  as  the  equitable  assignees  of  Swift  and  owners 
of  the  mortgage. 

But  while  Joy  &  Clapp  were  entitled  to  the  possession  until 
payment  of  the  mortgage,  it  is  equally  clear  that  with  such 
payment,  and  in  the  absence  of  any  agreement  to  the  contrary, 
their  right  terminated.  The  payment  extinguished  all  their 
rights,  and  the  legal  title,  which  had  vested  in  Swift  as  mort- 
gagee was,  on  the  22d  of  August,  1805,  released  by  him  to 
Rees.  Joy  &  Clapp  having  thus  lost  all  claim  to  the  posses- 
sion, their  tenants,  the  present  defendants,  would  occupy  no 
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better  position.  They  acquired  under  their  lease  no  greater 
right  or  interest  in  the  land  than  their  lessors  possessed.  They 
accepted  the  lease  with  full  knowledge  that  it  was  the  right 
of  Kees  at  any  time  to  pay  the  mortgage  and  thus  terminate 
their  estate.  It  is  not  pretended  that  Joy  &  Clapp  had  any 
power  over  the  premises,  beyond  that  which  devolved  upon 
them  from  the  mere  fact  of  having  been  let  into  possession. 
It  is  not  claimed  that  Rees  ever  consented  to  the  lease  for 
three  years,  or  authorized  a  lease  for  any  specific  time.  The 
only  authority  to  lease  that  could  be  implied  from  the  arrange- 
ment between  the  parties,  would  be  an  authority  to  make  a 
lease  terminable  upon  the  payment  of  the  mortgage.  If  Joy 
&  Clapp  could  make  a  valid  lease  for  three  years  without 
the  consent  of  the  parties,  they  could  have  made  one  for  twenty- 
five  years,  and  thus  have  deprived  the  mortgagor  of  all  sub- 
stantial right  to  his  estate. 

We  must,  however,  reverse  this  judgment  on  a  technical 
ground.  The  title,  entry  and  ouster  are  laid  in  the  declaration 
as  committed  on  the  3d  day  of  May,  1865,  while  the  mortgage 
was  not  extinguished  until  the  22d  of  August,  1865.  On  the 
day  laid,  the  right  of  possession  was  not  in  the  plaintiff.  On 
the  authority  of  Wood  v.  Morton,  11  111.  548,  this  was  a  fatal 
objection  to  the  recovery.  We  must,  therefore,  reverse  the 
judgment,  and  remand  the  case  with  leave  to  the  plaintiff  to 
amend  his  declaration. 

Judgment  reversed. 


Elizabeth  Belton,  Administratrix  of  Estate  of  Samuel 
J.  Belton,  deceased,  and  James  Yates,  Surviving 
Partner  of  Samuel  J.  Belton, 

V. 

Caleb  B,  Fisher. 

1  Judgments  —  conclusiveness  of.  A  judgment  of  a  sister  State  wWch,  by 
the  laws  thereof,  is  conclusive  on  the  parties,  is  equally  so,  when  sued  on  in 
this  State. 


I 
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2.  Variance — idem  sonans.  Courts  at  the  present  day  are  not  confined 
to  the  rigid  rules  of  idem  sonans,  but  inquire  whether  the  variance  is  material. 
Stevens  v.  StebUns,  3  Scam.  25. 

3.  Parties  —  survimng  partners.  The  administrator  of  a  deceased  partner 
should  not  join  with  the  surviving  partner  in  a  suit  to  recover  a  debt  due  to 
the  firm.    At  the  common  law,  the  surviving  partner,  alone,  could  sue. 

4.  Practice — time  to  object  to  misjoinder  of  parties.  But,  should  the  ad- 
ministrator improperly  join  in  such  a  suit,  the  misjoinder  should  be  objected  to 
in  the  court  in  which  the  suit  was  brought,  —  it  is  too  late  to  take  the  objec- 
tion in  a  suit  brought  upon  the  judgment  rendered  in  the  action  in  which  the 
misjoinder  occurred. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora,  Kane  county. 

Mr.  J.  W.  Little,  for  the  appellant. 

Mr.  C.  J.  Metznek,  for  the  appellee. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

Elizabeth  Belton,  administratrix  of  Samuel  J.  Belton,  and 
James  Yates,  surviving  partner  of  Belton,  sued  Caleb  B.  Fisher 
before  a  police  justice  of  the  peace  in  Wisconsin,  and  recovered 
a  judgment.  The  suit  was  brought  in  the  court  below  on  a 
transcript  of  that  judgment.  The  laws  of  Wisconsin  relating  to 
the  jurisdiction  of  justices  of  the  peace  and  police  justices  are 
set  out  in  the  declaration.  Defendant  below  filed  a  plea  of  nul 
tiel  record;  also  a  plea  denying  that  Elizabeth  Belton  was 
administratrix,  upon  which  pleas  issues  were  formed.  On  the 
trial  below,  the  plaintifis  offered  in  evidence  a  transcript  of  the 
record  of  the  police  justice  and  the  letters  of  administration, 
which  were  rejected  by  the  court,  and  a  judgment  was  rendered 
in  favor  of  the  defendant,  to  reverse  which  plaintiffs  bring  the 
case  by  appeal  to  this  court,  and  assign  for  error  the  rejection 
of  this  evidence. 

We  are  at  a  loss  to  see  that  the  letters  of  administration 
were  admissible  for  any  purpose.  At  the  common  law  the  sur- 
3  — 44th  III. 
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viving  partner  alone  has  the  right  to  sue  for  and  recover  debts 
due  and  owing  the  firm,  and  unless  a  dififerent  rule  prevails  in 
the  courts  of  "Wisconsin,  the  administratrix  improperly  joined 
in  bringing  the  suit.  But  that  was  an  objection  which  should 
have  been  taken  in  the  court  in  which  the  original  suit  was 
brought.  Failing  to  take  advantage  of  it  before  the  police  jus- 
tice, the  judgment  rendered  on  that  trial  became  binding  and 
conclusive  on  that  question  until  reversed  or  overruled.  So 
with  the  question  as  to  whether  Elizabeth  Belton  was  adminis- 
tratrix. That  was  an  issue  tried  and  determined  by  the  police 
justice,  and  that  determination  is  as  binding  as  the  finding  that 
the  defendant  was  indebted  to  the  plaintiffs.  As  loug  as  that 
judgment  remained  in  force,  the  mere  production  of  the  record 
or  a  transcript  proved  the  fact,  as  between  the  parties  to  the 
judgment,  that  she  was  administratrix  of  Samuel  J.  Belton. 
This  being  the  case,  the  plea  that  she  was  not  administratrix 
interposed  in  the  court  below  presented  an  immaterial  issue, 
and  it  did  not  matter  whether  the  letters  were  admitted  or 
rejected.  The  averment  in  the  declaration  would  have  been 
fully  proved  by  the  transcript  of  the  record  had  it  been  admitted. 
The  transcript  from  the  docket  of  the  police  justice  was  re- 
jected because  of  a  variance  from  the  declaration  in  the  name  of 
Elizabeth  Belton.  She  sued  in  this  case  as  Elizabeth  Belton, 
and  she  is  named  in  the  transcript  as  Elizabeth  "  Beton,"  with- 
out any  averment  in  the  declaration  that  the  judgment  was  in 
favor  of  plaintiffs  below,  but  recovered  in  the  name,  as  to  her, 
of "  Beton."  These  names  are  different  in  orthography,  but 
only  slightly  so  in  sound.  In  the  case  of  Stevens  v.  Siehhins, 
3  Scam.  25,  the  court  held  that  there  was  no  variance  between 
the  names  Steven  and  Stevens.  And  the  court  quote  approv- 
ingly two  cases  from  the  Supreme  Court  of  Indiana,  in  one  of 
which  the  court  held  there  was  not  variance  between  the  names 
Beckwith  and  Beckworth,  and  in  the  other  that  there  was  no 
material  variance  between  the  names  of  Susan  and  Susanna. 
In  that  case  this  court  say  that  it  appears  that  courts  at  the 
present  day  are  not  confined  to  the  rigid  rules  of  ide7n  sonans, 
but  inquire  whether  the  variance  is  material.     Tested  by  this 
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rule  we  are  not  prepared  to  hold  that  the  variance  is  material 
in  this  case.  If  this  was  not  so,  still  we  see  that  Elizabeth 
Belton  sued  in  the  police  justice's  court  as  administratrix,  and 
she  sues  with  the  same  addition  in  this  case.  From  this  fact 
we  may  safely  infer  that  the  letter  was  omitted  by  mistake  in 
copying  the  judgment  into  the  transcript.  The  addition  to  the 
name  would  seem  to  imply  that  such  was  the  fact. 

It  is  also  insisted,  that  the  transcript  of  the  police  justice 
was  not  properly  authenticated  by  the  certificate  and  seal  of 
the  clerk  of  the  Circuit  Court  of  Kock  county.  This,  of 
course,  depends  upon  the  statutes  of  Wisconsin,  which  were 
offered  in  evidence  on  the  trial.  It  appears  from  those  statutes, 
and  it  is  not  contested,  that  the  police  justice  of  the  peace  had 
jurisdiction  of  the  persons  and  of  the  subject-matter  of  the 
suit.  The  third  section  of  the  charter  of  the  city  of  Janesville 
declares,  that  a  police  justice  shall  be  elected,  and  hold  his 
office  for  two  years.  It  also  declares,  chapter  three  section 
thirteen,  that  the  police  justice  shall  have  and  possess  all  the 
authority,  powers,  rights  and  jurisdiction  of  a  justice  of  the 
peace  in  civil  proceedings.  The  fourth  section  of  the  one 
hundred  and  twentieth  chapter  of  the  Revised  Statutes  of  Wis- 
consin declares,  that  every  justice  of  the  peace  elected  in  any 
town  in  that  State,  is  authorized  to  hold  court  for  the  trial  of 
actions  of  which  justices  of  the  peace  have  jurisdiction  by 
law,  and  in  the  absence  of  special  provisions,  such  court  is 
vested  with  all  the  necessary  powers  of  courts  of  record  in  that 
State,  and  all  general  laws  applicable  to  justices  of  the  peace 
shall  apply  to  such  courts. 

From  these  provisions,  we  have  no  doubt,  that  this  police 
justice  was  in  every  sense,  except  the  name,  a  justice  of  the 
peace.  He  was  vested  with  the  same  powers,  rights,  and  juris- 
diction in  civil  cases  as  other  justices  of  the  peace.  In  the 
discharge  of  his  official  duties  in  civil  cases,  he  was  in  all 
respects  governed  and  bound  by  the  laws  applicable  to  justices 
of  the  peace.  This  constituted  him  a  justice  of  the  peace 
under  the  laws  of  Wisconsin.  Courts  look  to  the  substance 
rather  than  forms ;  to  things  rather  than  to  names.     And  we 
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must  hold,  that  this  officer,  under  the  laws  of  "Wisconsin,  was  a 
justice  of  the  peace. 

The  question  then  arises,  whether  this  transcript  was  properly 
authenticated.  The  police  justice  being  virtually  a  justice  of 
the  peace,  it  would  follow,  that  his  transcripts  should  be 
authenticated  in  the  same  manner  as  that  required  for  tran- 
scripts of  other  justices  of  the  peace.  We  see  by  the  ninety- 
sixth  section  of  chapter  one  hundred  and  thirty-seven,  of  the 
Revised  Statutes  of  Wisconsin,  that  it  is  provided,  that  to  enti- 
tle a  transcript  from  the  docket  of  a  justice  of  the  peace  to  be 
read  in  evidence  in  a  different  county  than  that  in  which  the 
judgment  was  rendered  or  the  proceedings  originated,  there 
shall  be  attached  thereto  or  indorsed  thereon,  a  certificate 
of  the  clerk  of  the  Circuit  Coui't  of  the  same  county  in  which 
the  justice  resides,  under  the  seal  of  the  court,  specify- 
ing, that  the  person  subscribing  the  transcript  was,  at  the 
date  of  the  judgment  therein  mentioned,  a  justice  of  the 
peace  of  such  county.  The  certificate  of  the  circuit  clerk  of 
Rock  county  attached  to  this  transcript  is  in  compliance  with 
tlie  requirements  of  this  statute.  We  are  therefore  of  the 
opinion,  that  the  court  below  erred  in  excluding  this  transcript 
from  being  read  in  evidence. 

It  is  a  matter  of  sincere  regret,  that  it  happens,  though  of 
rare  occurrence,  tliat  attorneys  so  far  forget  their  professional 
duty  as  to  indulge  in  unkind  remarks  or  allusions  to  the  judge 
who  tried  the  cause  in  the  court  below.  Professional  educa- 
tion, the  common  civilties  and  courtesies  of  life,  to  say  nothing 
of  the  ofiicial  position,  all  render  it  highly  improper  and  cen- 
surable. In  this  case  the  counsel  for  appellant  has  indulged  in 
remarks  and  allusions  in  his  brief,  that  we,  with  extreme 
reluctance,  feel  compelled  to  notice.  It  is  hoped,  that  in 
future,  briefs  will  be  decorous  to  the  court  below,  trying  the 
cause,  and  to  opposite  counsel. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Judgment  reversed. 
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John  J.  Camp  et  ux. 

V. 

Darius  Small,  use  of  Isaac  Small. 

1.  Practice  — preserving  evidence  in  record.  It  was  assigned  as  error  on 
foreclosure  by  scire  facias,  tliat  the  j  udgment  greatly  exceeded  the  principal 
and  interest  of  the  note.  The  note  bore  ten  per  cent  interest,  and  was  payable 
with  exchange  on  New  York.  The  record  contained  no  evidence  as  to  what 
the  exchange  amounted  to.  Held,  that  in  the  absence  of  such  evidence  the 
court  would  presume  proof  was  made  of  the  amount  due  for  exchange. 

2.  Parties  — foreclosure  by  scire  facias.  In  foreclosing  by  scire  facias  the 
wife,  if  she  signed  the  mortgage,  is  a  proper  and  necessary  party  in  order  to 
bar  her  equity  of  redemption  and  right  of  dower. 

3.  Scire  facias  —  who  may  foreclose  hy.  Assignment  of  a  note  and  mort- 
gage does  not  prevent  a  foreclosure  by  scire  facias  in  the  name  of  the  assignor 
for  use  of  the  assignee.  The  proceeding  is  on  the  mortgage,  the  legal  right 
to  which  is  in  the  mortgagee,  and  he  alone  can  institute  the  proceeding. 

4.  Pleading  —  demurrer,  failure  to  abide  by.  If  a  party  does  not  abide  by 
his  demurrer  he  cannot  avail  on  error  of  any  defect  in  the  pleading. 

5.  Same  —  what  may  be  pleaded  to  scire  facias.  In  a  proceeding  to  foreclose 
by  sci^e  facias,  no  defense  can  be  interposed  except  the  defense  of  payment, 
discharge,  release,  satisfaction,  or  that  the  mortgage  never  was  a  valid  lien  on 
the  land.    Pleas  of  usury  and  non  est  factum  are  not  proper. 

"Writ  of  Eekok  to  the  Circuit  Court  of  Will  county ;  the 
Hon.  Jesse  O.  Norton,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  McAllister,  Jewett&  Jackson,  for  plaintiffs  in  error. 

Mr.  G.  D.  A.  Parks,  for  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  Circuit  Court  of  Will  county 
by  Darius  Small,  for  the  use  of  Isaac  Small,  against  John  T. 
Camp,  and  Elizabeth,  his  wife,  to  foreclose  a  mortgage  by 
scire  facias.  The  writ  was  duly  executed,  and  issues  made  up 
on  the  pleas  of  non  est  factum  and  usury,  and  tried  by  a  jury, 
and  a  verdict  for  plaintiff. 
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To  reverse  this  judgment,  the  defendants  bring  the  case 
here  by  writ  of  error,  and  assign  several  errors :  First,  that 
the  writ  is  defective,  and  did  not  authorize  a  judgment  upon 
it ;  second,  that  the  record  shows,  that  before  the  institution 
of  the  suit,  Darius  Small  had  transferred  and  assigned  the  note 
and  mortgage  to  Isaac  Small,  thereby  parting  with  all  his 
interest  therein,  and  therefore  was  not  entitled  under  the  stat- 
ute to  the  writ  of  scire  facias  to  foreclose  the  mortgage ;  third, 
that  it  was  error  to  render  judgment  against  Elizabeth  Camp ; 
and  fourth,  that  the  amount  of  the  judgment  greatly  exceeds 
the  principal  and  interest  of  the  note. 

On  this  last  point  it  is  sufficient  to  say,  there  is  no  evidence 
preserved  in  the  record  except  the  note  and  mortgage,  on  which 
the  verdict  was  found.  The  note  bore  interest  at  ten  per  cent, 
and  was  payable  with  exchange  on  New  York.  To  what  that 
may  have  amounted,  we  have  no  means  of  knowing,  as  the  evi- 
dence is  not  preserved.  In  its  absence,  we  must  presume  proof 
was  made  of  the  amount  due  for  exchange. 

On  the  point  that  judgment  was  entered  against  Elizabeth 
Camp,  this  court  said,  in  Gilbert  and  Wife  v.  Maggord,  1  Scam. 
471,  on  a  similar  objection  being  made,  that  we  perceive  no 
good  reason  why  she,  having  signed  the  mortgage,  should  not 
have  been  made  a  defendant  in  the  proceeding.  On  the  con- 
trar}',  there  appears  to  be  irresistible  reasons  why  she  should 
be  joined  and  made  a  co-defendant,  as  she  was  one  of  the  mort- 
gagors, and  it  was  necessary,  to  foreclose  her  equity  of  redemp- 
tion and  right  of  dower,  that  a  judgment  should  pass  against 
her.  The  judgment  is  not  in  personam,  but  in  rem,  and  is 
only  for  the  sale  of  the  mortgaged  premises  to  satisfy  the  debt, 
damages  and  costs  of  suit.  To  the  same  effect  is  the  case  of 
Wright  V.  Langley,  36  111.  381.  In  that  case,  which  was  in 
equity,  a  decree  was  taken,  ordering  and  adjudging  that  the 
defendants,  of  whom  the  wife  of  mortgagor  was  one,  pay  to,  and 
for  the  use  of  complainant,  the  sum  found  to  be  due  on  the 
mortgage  to  the  master  in  chancery.  It  was  held,  it  was  not  a 
personal  decree  upon  which  the  mortgagor  would  be  liable,  nor 
could  an  action  and  recovery  at  law  be  had  against  her  on  the 


1867.]  Camp  et  ux.  v.  Small,  etc.  39 

Opinion  of  the  Court. 


decree.  This  judgment  in  this  record  is  nothing  more  than  a 
judicial  ascertaining  of  the  amount  due,  to  paj^  which  the  mort- 
gaged premises  can  alone  be  sold.  The  wife  can  never  be 
molested  by  reason  of  it. 

On  the  second  point,  the  assignment  of  fhe  note  and  mort- 
gage did  not  prevent  a  foreclosure  by  scire  facias,  in  the  name 
of  the  mortgagee  for  the  use  of  the  assignee  of  the  note.  The 
assignment  of  a  note  secured  by  mortgage,  only  carries  the 
equitable  interest  in  the  mortgage,  and  if  this  proceeding  had 
been  upon  the  note,  the  plea  that  plaintiff  had  assigned  his 
interest  in  it  before  suit  brought  might  have  availed.  But  the 
proceeding  is  on  the  mortgage,  the  legal  right  to  which  is  in 
the  mortgagee,  and  he  alone  can  institute  the  proceeding.  In 
equity  the  assignee  of  the  note  could  file  his  bill  to  foreclose. 

As  to  the  first  point  made  that  the  scire  facias  is  defective 
in  substance,  we  are  unable  to  see  wherein.  A  demurrer  was 
interposed  to  it,  and  overruled,  and  the  defendants  pleaded 
over.  It  is  the  doctrine  of  this  court,  that,  if  a  party  does  not 
abide  by  his  demurrer,  he  cannot  avail,  on  error,  of  any  defect  in 
the  pleading.  We  take  this  occasion  to  say,  that  neither  of 
the  pleas  on  which  issues  were  made  up  was  pleadable  in  this 
case.  It  was  a  proceeding  by  scire  facias,  to  subject  mort- 
gaged premises  to  sale.  It  has  been  held  time  and  again  by 
this  court  that  no  defense  can  be  interposed  except  the  defense 
of  payment,  discharge,  release  or  satisfaction,  or  that  the  mort- 
gage was  never  a  valid  lien  on  the  land.  White  v.  Watkins, 
23  111.  480 ;  Carpenter  v.  Mooders,  26  id.  162.  In  this  last  case 
it  was  held  that  a  plea  of  usury  could  not  be  allowed  against  it. 
In  Johnson  v.  The  People,  31  id.  469,  it  was  held  the  plea  of 
non  est  factum  was  not  a  proper  plea  to  a  scire  facias  upon  a 
recognizance  which  had  become  a  matter  of  record,  and  for 
the  reason  that  it  is  a  record. 

As  to  the  form  of  the  judgment  it  is  substantially  like  the 
one  in  Russell  v.  Brown,  41  111.  183,  which  was  held  to  be 
proper. 

Perceiving  no  error  in  the  record,  the  judgment  must  bo 
affirmed.  Judgment  affirmed. 
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Geokge  Wells,  impleaded  with  John  Ryan  and  Isaac 

W.  Swan, 

V. 

The  People  of  the  State  of  New  York. 

Attachment  —  what  facts  manifest  a  residence.  Whether  a  person  who 
moves  from  New  York  to  Illinois  gains  a  residence  in  this  State,  within  the 
meaning  of  our  attachment  law,  is  a  question  of  intention  deducible  from  facts 
and  circumstances. 

In  1859  a  party,  formerly  a  resident  of  Medina,  New  York,  came  to 
DeKalb  county,  Illinois,  and  purchased  a  farm  which  he  cultivated  and  lived 
on  from  the  spring  of  1861  to  August  1864,  but  never  moved  his  wife  thereto 
from  Medina. 

While  thus  living  on  his  farm  he  voted  in  this  State  and  spoke  of  Illinois 
as  his  residence,  and  declared  his  intention  to  make  the  farm  his  permanent 
home,  and  said  his  wife  would  join  him  on  the  decease  of  her  mother,  who 
was  then  too  old  to  be  removed.  In  May,  1864,  his  property  was  attached  on 
the  ground  that  he  was  not  a  resident  of  Illinois, 

Held,  that  these  facts  and  circumstances  manifest  a  residence,  and,  therefore, 
that  the  attachment  would  not  lie. 

Writ  of  Errok  to  the  Circuit  Court  of  DeKalb  county ; 
the  Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  R.  L.  Divine,  for  the  plaintiff  in  error. 

Mr.  George  C.  Campbell,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  on]y  issue  tried  in  this  cause  in  the  court  below  was 
whether  the  appellant.  Wells,  was  a  non-resident  of  the  State 
of  Illinois,  on  the  2d  of  May,  1864.  A  jury  was  waived,  and 
the  court  found  that  he  was  a  non-resident.  A  good  deai  of 
evidence  was  taken  by  the  parties,  which  we  have  carefully 
examined,  and  it  shows,  substantially,  the  following  state  of 
facts :  Wells  was  formerly  a  resident  of  the  town  of  Medina, 
in.the  State  of  New  York.     In  the  year  1859,  he  came  to  De 
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Kalb  county,  in  this  State,  and  purchased  a  farm.  From  that 
time  until  1861  he  was  on  the  farm  on  different  occasions,  but 
did  not  occupy  it.  In  the  spring  of  1861,  he  began  to  live 
upon  and  cultivate  it,  having  a  house,  and  keeping  it  as  his 
own,  with  the  aid  of  a  female  relation  to  take  charge  of  the 
domestic  affairs.  He  was  a  housekeeper,  and  not  a  boarder. 
This  state  of  things  continued  up  to  the  2d  of  May,  1864, 
when  the  attachment  in  this  suit  was  sued  out,  at  which  time 
he  was  living  on  the  farm,  and  continued  to  reside  there  until 
August  1861:,  when  he  sold  his  farm  and  went  away.  He  had 
no  children,  but  did  have  a  wife,  who  continued  to  live  and  keep 
house  in  Medina  after  his  own  removal  from  New  York.  She 
was  living  there  in  the  same  manner  when  the  plaintiff's  depo- 
sitions were  taken  in  August,  1865,  though  it  does  not  appear 
that  Wells  has  settled  there  since  he  sold  his  farm  in  De  Kalb 
county,  in  August,  1861.  He  has  been  engaged  in  no  business 
in  Medina  since  the  winter  of  1860-'61.  He  voted  there  in 
1861,  but  subsequently  voted  in  this  State.  From  the  time  he 
began  to  live  upon  his  farm,  in  the  spring  of  1861,  to  the  sale 
in  August,  1864:,  he  steadily  occupied  and  cultivated  it,  making 
one  visit,  and  perhaps  more,  to  his  wife  in  Medina,  in  the  win- 
ter. During  all  tliat  period,  however,  he  was  not  in  Medina 
more  than  from  six  weeks  to  two  months.  While  livino-  on  his 
farm,  he  spoke  of  Illinois  as  his  residence,  and  declared  his 
intention  to  make  the  farm  his  permanent  home.  He  made 
improvements  on  the  house  with  that  view,  and  said  his  wife 
would  join  him  on  the  decease  of  her  mother,  who  was  too  old 
to  be  removed. 

Under  this  state  of  facts  we  think  it  clear  that  Wells  was,  on 
the  2d  of  May,  1864,  a  resident  of  Illinois  and  not  amenable 
to  the  process  of  attachment.  The  only  circumstance  in  the 
record  pointing  to  a  contrary  conclusion  is  the  fact  that  his 
wife  still  continued  to  live  and  keep  house,  as  formerly,  in  the 
State  of  New  York.  But  he  was  living  and  keeping  house 
here,  engaged  in  steady  and  permanent  business,  and  manifest- 
ing, in  all  those  modes  by  which  such  an  intent  is  ordinarily 
manifested,  the  design  of  making  this  his  permanent  home. 
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He  was  living  here  in  fact,  and  living  here,  so  far  as  the  record 
discloses,  animo  manendi.  He  left  no  children  behind  hiua, 
and  wlij  the  fact  that  his  wife  kept  house  in  New  York  should 
have  any  greater  weight  in  determining  the  question  of  his 
residence  than  the  fact  that  he  kept  house  here,  we  are  unable 
to  perceive.  The  reason  of  her  remaining  in  ]^ew  York  was 
given  by  him  to  his  friends  in  Illinois,  with  the  further  state- 
ment that  she  intended  to  join  him  on  her  mother's  death. 
Whether  that  was  the  true  reason  of  their  separation  or  not  is 
immaterial.  The  fact  that  he  gave  this  reason  shows  that  he 
no  longer  regarded  Medina  as  his  residence,  and  that  he  con- 
sidered his  home  to  be  where  he  was  then  actually  living  and 
doing  business.  See  Board  of  Supervisors  v.  Daven/port,  40  111. 
197. 

On  the  facts  appearing  in  this  record  we  have  no  hesitation 
in  saying  the  issue  should  have  been  found  by  the  court  for 
the  defendant. 

Judgrnent  reversed. 


LuDWiG  Baker  and  Caroline  Baker 

V. 

Augusta  Young. 

1.  Practice  —  slander  —  allegations  and  proof.  In  actions  for  slander,  the 
plaintiiF,  to  recover,  must  prove  the  language  laid  in  the  declaration,  or  as  much 
at  least  as  fully  proves  the  charge ;  equivalent  words  in  meaning  will  not 
Buffice,  All  of  the  words  need  not  be  proved,  if  those  which  are  proved  fully 
establish  the  slander,  but  words  proved  which  limit  or  qualify  the  meaning 
of  those  counted  on,  will  defeat  a  recovery.  If  all  of  the  words  laid  are 
necessary  to  constitute  the  slander,  then  all  must  be  proved  as  laid. 

2.  Same.  Where  the  words  charged  were  that  plaintifiF  "  was  in  the  family 
way,  and  Rink  and  his  wife  took  her  to  a  Chicago  doctor  to  have  the  child 
worked  off,"  —  lidd,  tliat  proof  that  defendants  said  that  plaintiff  "was  in  the 
family  way  by  Tom  Beal  "  sustained  the  averment.  The  declaration  proceeds 
for  a  slander  in  charging  the  plaintiff  with  fornication,  and  the  language 
p'-oved  proves  enough  of  the  words  to  make  out  the  slander.  Held,  that  the 
additional  words  laid  in  the  declaration,  or  those  proved,  did  not  alter  or  modify 
the  charge  of  fornication.    Also  held  that  there  was  no  variance. 
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3.  Instructions.  Held,  that  an  instruction  wbicli  informed  the  j  ury,  that  if  a 
BuflBcient  number  of  the  words  laid  in  the  declaration  had  been  proved,  which 
in  their  common  acceptation,  would  amount  to  a  charge  of  fornication,  they 
should  find  for  plaintiff,  was  not  calculated  to  mislead  the  jury,  and  the  court 
did  not  err  in  giving  it.  Ileld,  that  it  does  not  mean  that  it  did  not  matter 
how  the  words  were  connected,  but  that  they  must  be  considered  in  their  con- 
nection with  each  other  in  the  sentence. 

4  Same.  An  instruction  in  a  case  of  slander  which  informs  the  jury  that 
the  law  implies  damages  from  the  speaking  of  slanderous  words,  and  that  a 
defendant  intends  the  injury  the  slander  is  calculated  to  produce,  and  that  the 
jury,  in  case  they  find  a  verdict  of  guilty,  are  to  determine  what  damages 
ought  to  be  given  under  all  of  the  circumstances,  is  not  erroneous.  Such  an 
instruction  does  not  inform  the  jury  that  the  defendant  is  guilty. 

5.  Slander  —  words  spoken  ly  the  wife.  Where  the  wife  alone  speaks 
slanderous  words  concerning  another  person,  the  husband  and  wife  must 
be  joined  as  defendants,  but  they  cannot  be  jointly  sued  for  slander  by  both. 
If  the  wife  spoke  the  words,  the  jury  were  bound  to  find  a  verdict  against 
both,  when  they  are  jointly  sued.  Nor  is  a  verdict  defective  which  finds 
defendants  guilty,  but  omits  to  say  in  manner  and  form  as  charged  in  the 
declaration. 

6.  Evidence  —  credihility  of  witnesses.  The  weight  to  be  given  to  evi- 
dence and  the  credibility  of  witnesses,  are  questions  for  the  jury  to  determine. 
The  amount  of  damage  sustained  by  a  plaintiff  for  slander  by  a  defendant,  is 
also  a  question  within  their  province,  and  the  verdict  will  not  be  disturbed 
unless  they  are  palpably  excessive,  or  there  was  manifest  prejudice  or  other 
misconduct  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

Augusta  Young  brought  an  action  on  the  case  for  slander,  in 
the  Circuit  Court,  against  Ludwig  Baker,  and  Caroline  Baker,  his 
wife.  The  declaration  averred,  that  the  plaintiff  was  an  unmar- 
ried woman,  and  that  Caroline  Baker  falsely  and  maliciously 
spoke  these  words  :  "  'Gusta  Young  is  in  the  family  way,  and 
Kink  and  his  wife  took  her  to  a  Chicago  doctor  to  have  the 
child  worked  off."  Also,  that  "  'Gusta  Young  was  with  child, 
and  that  Rink  and  his  wife  took  her  to  a  Chicago  doctor  to  have 
the  child  worked  off."  There  were  other  words  charged,  but, 
not  being  proved,  they  are  omitted.  Defendants  filed  the  gen- 
eral issue  denying  that  she  spoke  the  words,  upon  which  issue 
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was  joined.  The  venue  was  afterward  changed  to  Stephenson 
county. 

A  trial  was  had  by  a  jury  at  the  September  Term,  1866. 
On  the  trial  Mrs.  Snyder  testified,  that  she  heard  Caroline 
Baker,  one  of  the  defendants,  say,  "  Augusta  Young  was  in  the 
family  way  by  Tom  Beal."  William  Snyder  testified  that 
Mrs.  Baker  said,  "Augusta  Young  was  in  the  family  way.  'Gusta 
Young  is  in  the  family  way  by  Tom  Beal.  Rink  and  his  wife 
had  taken  her  to  Chicago  to  have  the  child  worked  ofi"."  That 
Mrs.  Snyder  said  she  pitied  them,  but  Mrs.  Baker  said  that 
she  did  not;  "that  she  rejoiced  in  it;  that  they  were  a  high 
minded  set  any  way,  and  it  would  bring  them  down  a  peg  or 
two."  Mrs.  Snyder  states  substantially  the  same  in  reference  to 
Mrs.  Baker  saying,  that  she  rejoiced  at  the  occurrence  of  which 
she  had  spoken.  There  was  other  evidence  as  to  what  was 
said,  and  as  to  the  feelings  of  witnesses,  etc. 

Defendants  moved  the  court  to  exclude  the  evidence  because 
it  varied  from  the  language  charged  in  the  declaration.  The 
court  overruled  the  motion  and  defendants  excepted. 

Among  others,  the  court  below  gave  these  instructions : 

"  The  jury  are  further  instructed,  that  all  the  words  laid  in 
the  declaration  need  not  be  proven  to  maintain  the  action, 
unless  it  takes  them  all  to  constitute  the  slander,  and  if  they 
believe  from  the  evidence  that  a  sufficient  number  of  the  words 
laid  in  the  declaration  to  amount  in  their  common  acceptation 
to  a  charge  of  fornication  against  the  plaintiff,  have  been  proved 
to  have  been  spoken  by  the  defendant  Caroline  Baker,  then 
they  must  find  for  the  plaintiff." 

"  Tlie  jury  are  further  instructed  that  in  actions  for  slander 
the  law  implies  damages  from  the  speaking  of  actionable  words, 
and  also  that  the  defendant  intended  the  injury  the  slander  is 
calculated  to  effect,  and  the  jury,  in  case  they  find  a  verdict  of 
guilty,  are  to  determine  from  all  the  facts  and  circumstances  in 
the  case,  what  damages  ought  to  be  given,  and  are  not  confined 
to  mere  pecuniary  loss  or  injury." 

To  the  sivino;  of  which  said  instructions  and  each  of  them. 
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of  the  said  plaintiff  and  appellee  respectively  the  said  defend- 
ants and  appellants  then  and  there  excepted. 

Defendants  asked  instructions  involving  propositions  the 
reverse  of  those  contained  in  these  instructions,  which  the  court 
refused  to  give,  and  they  excepted. 

The  jury  returned  this  verdict:  "We,  the  jury,  find  the 
defendants  guilty,  and  assess  the  damages  at  $800." 

Defendants  thereupon  entered  a  motion  for  a  new  trial,  and 
also  in  arrest  of  judgment,  which  were  overruled  by  the  court, 
and  a  judgment  was  rendered  on  the  verdict.  Defendants 
bring  the  case  to  this  court  on  appeal,  and  ask  a  reversal, 
because  the  court  below  refused  to  exclude  appellee's  evidence ; 
that  the  court  erred  in  giving  appellee's  instructions  ;  in  refus- 
ing to  give  appellants'  instructions,  and  in  overruling  the 
motions  for  a  new  trial,  and  in  arrest,  and  in  rendering  judg- 
ment on  the  verdict. 

Messrs.  Goodwin  &  "Williams,  for  the  appellants. 

Messrs.  Barge  &  Heaton,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

In  actions  for  slander,  the  plaintiff  must  prove  the  language 
laid  in  the  declaration,  or  so  much,  at  least,  as  fully  proves  the 
charge.  Equivalent  words  in  meaning  will  not  be  sufficient. 
It  is  true,  that  all  of  the  words  in  the  sentence  need  not  be 
proven,  if  those  which  are  proved  fully  establish  the  slander. 
If,  however,  other  words  not  laid  are  proved,  which  limit  or 
change  the  meaning  of  those  counted  on,  the  action  will  not 
be  sustained.  If  all  the  words  laid  are  necessary  to  constitute 
the  slander,  then  they  must  be  proved  as  laid.  Sandford  v. 
Geddis,  15  111.  228 ;  Patterson  v.  Edwards,  2  Gilm.  720 ;  'Wil- 
Hams  V.  Odell,  29  111.  156. 

The  words  relied  upon  as  having  been  proved,  are  contained 
in  the  second  count,  and  are  these :  "  'Gusta  Young  was  in  the 
family  way,  and  Rink  and  his  wife  took  her  to  a  Chicago 
doctor  to  have  the  child  worked  off."     "  'Gusta  Young  is  in 
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the  family  w'ay,  and  Rink  and  his  wife  took  her  to  a  Chicago 
doctor  to  have  the  child  worked  off."  Mrs.  Snyder  testifies 
that  Mrs.  Baker  stated  that,  "  Augusta  Young  was  in  the 
family  way  by  Tom  Beal."  Wm.  Snyder  testified  that  she 
stated,  "  'Gusta  Young  is  in  a  family  way ;  "  "  'Gusta  Young 
is  in  a  family  way  with  Tom  Beal;"  Rink  and  his  wife  had 
taken  her  to  Chicago  to  have  it  worked  off,  or,  '*  to  have  the 
child  worked  off;"  can't  tell  which.  He  again  states  the  lat- 
ter words  both  ways.  It  is  urged  that  there  is  a  variance 
between  the  words  laid  and  the  words  proved,  because  more 
are  proved  than  laid. 

The  declaration  proceeds  for  an  injury  in  charging  appellee 
with  fornication,  and  under  the  authorities  above  referred  to, 
if  enough  of  the  words  were  proved  to  establish  the  slander, 
then  appellee  was  entitled  to  recover.  Snyder  swears  to  one 
set  of  the  words  as  laid.  He  also  swears  to  another,  with 
additional  words,  but  which  in  no  sense  alter  or  change  the 
slander.  They  only  point  out  more  specifically  the  manner  of 
the  offense  charged.  They  only  specify  the  person  with  whom 
it  was  charged  that  appellee  had  committed  fornication,  and 
that  an  effort  had  been  made  to  produce  an  abortion.  This  is 
equally  true  of  Mrs.  Snyder's  testimony.  These  additional 
words  did  not  alter  the  charge,  that  appellee,  who  was  an  un- 
married woman,  was  pregnant,  and  which  implied  that  she  had 
been  guilty  of  fornication,  as  charged  in  the  declaration.  "We 
are  therefore  of  the  opinion  that  the  jury  were  warranted  in  find- 
ing that  there  was  no  variance,  and  that  the  slander  was  proved. 

It  is  urged,  however,  that  the  fifth  of  appellee's  instructions 
■was  erroneous,  being  calculated  to  mislead  the  jury.  It  in- 
formed them,  that  if  they  believed  from  the  evidence  that  a 
sufiicient  number  of  words  laid  in  the  declaration,  to  amount, 
in  their  common  acceptation,  to  a  charge  of  fornication  against 
appellee,  had  been  proved  to  have  been  spoken  by  Caroline 
Baker,  they  should  find  for  appellee.  We  have  seen  that  such 
is  the  law.  But  it  is  insisted  that  it  informed  the  jury  it 
did  not  matter  how  the  words  were  connected,  whether  uttered 
in  the  same  sentence,  connection,  conversation,  or  otherwise. 
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This  is  not  the  natural  import  of  the  language  of  this  instruc- 
tion, nor  do  we  suppose  the  jury  so  understood  it,  when  we 
can  see  that  connected  clauses  of  sentences  proved  would,  in 
their  natural  construction,  clearly  imply  the  charge.  Had  it 
been  otherwise,  then  the  instruction  might  have  been  liable  to 
the  criticism  placed  upon  it  by  appellants.  Nor  do  we  see 
that  the  instruction  assumes,  that  a  sufficient  number  of  words 
had  been  proved  to  establish  the  slander.  The  jury  are  told, 
that  if  they  believe  that  such  words  had  been  proved,  they 
would  find  for  appellee. 

It  is  insisted  that  the  seveuth  of  appellee's  instructions  was 
erroneous.  It  informs  the  jury,  tliat  in  actions  for  slander, 
the  law  implies  damages  from  the  speaking  of  actionable 
words,  and  also  that  the  defendant  intended  the  injury  the 
slander  is  calculated  to  eifect ;  and  the  jury,  in  case  tliey  find  a 
verdict  of  guilty,  are  to  determine  from  all  the  circumstances 
in  the  case,  what  damages  ought  to  be  given,  and  are  not 
confined  to  mere  pecuniary  loss  or  injury.  We  do  not  think 
that  this  instruction  can  be  reasonably  understood  to  assume 
the  guilt  of  appellee,  or  the  circumstances  in  the  case,  as 
insisted  by  appellants.  It  simply  lays  down  a  rule  of  law 
applicable  to  cases  of  slander,  and  leaves  the  jury  to  apply  it 
to  the  case  under  consideration.  The  natural  import  of  the 
language  is,  not  that  the  defendant  named  in  the  instruction  is 
the  defendant  in  this  case,  or  that  the  circumstances  were  those 
in  this  case,  but  that  the  instruction  refers  to  any  defendant, 
or  the  circumstances  in  any  case  of  slander.  We  are,  there- 
fore, of  the  opinion  that  it  announces  a  correct  principle  of 
law,  applicable  to  this  case,  and  did  not  mislead  the  jury. 

It  is  objected,  that  the  verdict  is  insufficient  to  sustain  the 
judgment.  It  is  urged  that  the  plaintifi",  Ludwig  Baker,  did 
not  become  particeps  criminis,  and  should  not  be  found  guilty 
without  having  been  accused,  and  having  an  opportunity  of 
defending  himself.  The  words  in  this  case  were  spoken  by 
the  wife  alone,  and  the  question  sought  to  be  raised  is,  whether 
a  judgment  can  be  recovered  against  him  for  slander  uttered  by 
the  wife.     The  rule  is  laid  down  by  Chitty,  that  for  torts  com- 
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mitted  by  the  wife,  during  marriage,  as  for  slander,  assault, 
etc.,  or  for  any  forfeiture  under  a  penal  statute,  they  must  be 
jointly  sued;  but  that  they  cannot  be  jointly  sued  for  slander 
by  both.  1  Chitty  PI.  92.  From  this  rule,  and  it  seems  to  be 
fully  supported  by  authority,  if  the  jury  found  in  this  case 
that  the  wife  spoke  the  words,  they  were  compelled  under  the 
issue  and  the  law  to  find  a  verdict  against  both  defendants, 
they  being  husband  and  wife.  Nor  do  we  see  that  the  verdict 
is  defective,  because  it  fails  to  state  that  they  found  appellants 
guilty  in  manner  and  form  as  alleged  in  the  declaration.  This 
would,  no  doubt,  have  been  strictly  formal,  but  such  was  the 
obvious  meaning  of  their  finding.  It  was,  we  think,  clearly 
responsive  to  the  issue. 

As  to  the  question  of  the  credibility  of  witnesses,  that  was 
for  the  determination  of  the  jury.  In  the  conflict  of  evidence, 
whether  real  or  only  apparent,  it  was  for  them  to  give  weight 
to  such  portions  as  they  found  to  be  worthy  of  belief.  In  this 
case  we  see  no  reason  for  disturbing  the  verdict,  because  it  is 
not  sustained  by  the  evidence.  Nor  can  we  say  that  the  dam- 
ages found  were  excessive.  That  was  a  question  for  the  finding 
of  the  jury,  and  will  not  be  disturbed,  unless  the  damages  are 
palpably  excessive,  or  there  was  manifest  prejudice,  or  other 
misconduct  of  the  jury.  "We  are,  after  a  careful  examination 
of  this  entire  record,  unable  to  perceive  any  error  for  which 
the  judgment  of  the  court  below  should  be  reversed,  and ,  it 

must  therefore  be  affirmed. 

Judgment  affirmed. 


Thomas  J.  Nickle 

V. 

Asa  S.  Williamson. 

Verdict  —  insufficiency  of  evidence.  To  support  a  verdict  in  an  action  for 
unsoundness  of  a  horse,  there  must  be  proof  of  a  warranty,  express  or  implied, 
or  proof  of  tbe  existence  of  some  disease  known  to  tlie  seller,  and  unknown  to 
the  purchaser,  at  the  time  of  sale. 
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Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the  Hon. 
Charles  E..  Stake,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Blades  &  Kay,  for  the  appellant. 

To  support  an  action  for  unsoundness  of  a  horse  there  must 
be  proof  of  a  warranty,  express  or  implied.  Ender  v.  Scott^  11 
111.  35 ;  Adams  v.  Johnson^  15  id.  345 ;  HawJcins  v.  Berry,  6 
Gilm.  36 ;  Misner  et  al.  v.  Granger,  4  id.  69 ;  1  Smith's  L. 
Cas.  5  Am.  ed.,  top  page  242,  et  seq. ;  1  Parsons  on  Cont.,  5th 
ed.  576,  577 ;  Hilliard  on  Sales,  257,  §  5  ;  Story  on  Sales,  §  352. 

Messrs.  Fletohee  &  Kinney,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

"We  do  not  deem  the  evidence  sufficient  to  sustain  this  ver- 
dict. There  is  no  proof  of  a  warranty  express  or  implied,  and 
no  proof  of  any  disease  known  to  the  seller,  which  he  did  not 
communicate  to  the  purchaser.  It  is  quite  clear,  that  the 
animal  was  sold  as  an  unsound  animal,  for  she  was  sold  on 
credit  at  a  price  far  below  her  value  had  she  been  sound. 

The  weight  of  evidence  greatly  preponderates  in  favor  of  the 
appellant,  and  he  should  liave  had  the  verdict. 

When  told  by  Wallace  when  he  was  called  on  by  appellee, 
to  sign  a  note  with  him  for  the  price  of  the  mare,  that  he  was 
"  bit,  "  he  replied,  "  if  he  was  he  would  have  to  stand  it."  How 
natural  it  would  have  been  for  him,  on  that  occasion,  to  have 
replied,  he  had  a  warranty,  if  the  fact  was  so. 

The  evidence  is  by  no  means  clear,  that  the  mare  is  seriously 
diseased,  though  sold  as  one  not  perfectly  sound.  It  would 
seem  the  mucous  membrane  of  one  or  both  nostrils  was  disor- 
dered in  some  way,  but  no  one  witness  testified  it  was  incur- 
able. But  we  place  the  case  on  the  ground,  that  the  evidence 
fails  to  establish  a  warranty,  and  that  it  goes  far  to  establish 
4  —  44th  III. 
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the  fact,  from  the  smallness  of  the  price,  that  she  was  sold  and 
purchased  as  an  animal  not  perfectly  sound. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Royal  A.  B.  Mills 

V. 

Henry  Graves. 

Ejectmejtt — conveyance  hy  plaintiff  pending  suit.  Under  our  statute,  a 
conveyance  of  plaintiff's  title  to  a  third  person,  pending  suit,  does  not  defeat 
his  right  of  recovery.  In  such  case  the  recovery  in  ejectment  inures  to  the 
benefit  of  the  grantee  of  the  plaintiff. 

Appeax  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

On  the  9th  of  April,  1855,  Royal  A.  B.  Mills  commenced  an 
action  in  the  Circuit  Court  of  Cook  county,  against  Henry 
Graves,  for  the  recovery  of  a  tract  of  land  in  the  city  of 
Chicago. 

On  the  trial  of  the  case  before  the  court  —  a  jury  having  been 
waived  —  Graves  offered  to  prove  that  on  the  2d  of  April, 
1861,  after  the  commencement  of  the  suit,  the  plaintiff.  Mills, 
conveyed  all  his  title  in  the  premises  to  one  Henry  L.  Eucker. 
To  this  the  plaintiff's  counsel  objected,  but  the  court  overruled 
the  objection,  admitted  the  proof,  and  gave  judgment  for 
defendant ;  to  reverse  which  the  plaintiff  prosecutes  an  appeal 
to  this  court. 

Mr.  J.  S.  Page,  for  the  appellant. 

Mr.  J.  L.  Stark,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

The  only  question  presented  b}'  the  argument  in  this  case  is, 
whether,  in  an   action  of  ejectment,  a  conveyance  to  a  third 
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person,  by  the  plaintiff,  pending  the  suit,  will  defeat  the  action. 
The  authorities  cited  are  contradictory.  In  Cresa'p's  Lessee  v. 
Button,  9  Gill.  269  ;  Cheeny  v.  Cheeny,  26  Yerm.  606,  and 
Alden  v.  Grove,  18  Penn.  377,  it  is  held  that  the  action  is 
defeated.  A  contrary  rule  is  laid  down  in  Jackson  v.  Leggett, 
7  Wend.  377 ;  Jackson  v.  Jeffries,  1  A.  K.  Marsh.  90,  and 
Woods  V.  McGuin,  21  Ga.  582.  Our  own  statute  furnishes, 
however,  the  means  of  determining  this  question. 

Section  19  of  the  ejectment  statute,  provides  that  "  it  shall 
not  be  necessary  for  the  plaintiff  to  prove  an  actual  entry  under 
title,  nor  the  actual  receipt  of  any  of  the  profits  of  the  premi- 
ses demanded ;  but  it  shall  be  sufficient  for  him  to  show  a 
right  to  the  possession  of  such  premises  at  the  time  of  the  com- 
tnencement  of  the  suit,  as  heir,  devisee,  purchaser,  or  other- 
wise." This  is  equivalent  to  saying  that  if  the  plaintiff  had  a 
title  at  the  commencement  of  the  suit,  he  shall  recover,  as  the  ' 
legislature  had  already  provided  in  the  third  section,  that  if 
he  had  none  at  the  commencement  he  should  not  recover. 
The  state  of  the  title  at  the  commencement  of  the  suit  is  made 
the  criterion  for  either  success  or  defeat.  For  this  there  was  good 
reason.  It  has  been  the  constant  policy  of  this  State  to  pro- 
mote the  easy  sale  and  conveyance  of  land.  To  this  end  it  was 
enacted  at  an  early  day,  that  land  miglit  be  conveyed  though 
adversely  held.  The  action  of  ejectment  is  with  us  the  only 
common  law  action  for  the  determination  of  titles.  Hence  the 
statute  gives  each  party  a  right  to  one  new  trial  as  a  matter  of 
right,  and  another  in  the  discretion  of  the  court.  It  thus  often 
happens  that  a  case  remains  for  years  in  the  courts  before 
reaching  a  final  determination.  It  can  not  have  been  the 
intention  of  the  legislature  to  prevent  the  conveyance  of  lands 
during  the  long  period  through  which  the  plaintiff  in  ejectment 
may  often  be  kept  in  the  courts,  although  the  owner  of  a  clear 
paramount  title ;  and  this  may  be  asserted  with  the  more  confi- 
dence in  view  of  our  short  statutes  of  limitation,  under  whose 
operation  the  grantee  of  a  plaintifl"  in  ejectment,  or  a  purchaser 
under  judgment  and  execution  against  the  plaintiff,  might  be 
often  barred  from  prosecuting  a  new  suit.     Neither  can  we  dis* 
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cover  an  J  practical  objection  to  allowing  a  plaintiff  in  eject- 
ment to  recover,  notwithstanding  a  conveyance  pending  the 
suit.  The  recovery  would  be  under  the  title  upon  which  the 
suit  was  brought,  and  would  practically  inure  to  the  benefit  of 
his  grantee.  To  allow  the  recovery  would  also  be  in  strict  con- 
formity to  the  issue  made  by  the  pleadings. 

Counsel  for  the  defendant  in  error  urge  that  the  25th  section 
of  the  statute  of  ejectment  applies  to  this  case.  That  section 
is  as  follows : 

"  If  the  right  or  title  .of  a  plaintiff  in  ejectment  expire  after 
the  commencement  of  the  suit,  but  before  trial,  the  verdict 
shall  be  returned  according  to  the  fact,  and  judgment  shall  be 
entered  that  he  recover  his  damages  by  reason  of  the  withhold- 
ing of  the  premises  by  the  defendant,  to  be  assessed ;  and  that, 
as  to  the  premises  claimed,  the  defendant  go  thereof  without  a 
day." 

We  understand  this  section  as  intended  to  apply  to  cases 
where  the  plaintiff  claims  an  estate  for  years  or  for  the  life  of 
another.  Such  an  estate  may  "  expire  "  pending  the  suit,  by 
the  simple  lapse  of  time,  and  in  such  cases  there  should,  of 
course,  be  no  judgment  for  recovery  of  the  possession  because 
there  is  no  person  entitled  to  the  possession  under  the  title  upon 
which  tlie  suit  was  commenced.  But,  where  the  estate  of  the 
plaintiff  has  merely  been  transferred  to  another,  it  cannot,  in 
strictness,  be  said  to  have  expired,  and,  unlike  the  other  case, 
there  is  a  person  in  existence  to  whose  benefit  a  recovery  would 
inure  as  the  owner  of  the  title  on  which  the  suit  was  com- 
menced. 

In  our  judgment,  the  ends  of  justice  will  be  promoted  by 
giving  to  the  statute  such  a  construction  as  will  allow  a 
recovery,  notwithstanding  a  conveyance.     The  judgment  must 

be  reversed. 

Judgment  reversed. 
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Elizabeth  Dodds 

V, 

William  H.  Snyder  et  aL 

1.  Mortgage  —  on  two  funds.  Where  a  person  takes  a  mortgage  on 
property  a  portion  of  which  is  incumbered  at  the  time  and  a  portion  is  not, 
he  thereby  acquires  the  right  to  satisfy  his  debt  out  of  the  portion  not  previ- 
ously incumbered.  And  this  right  passes  to  an  assignee  of  the  debt  and 
security.  And  on  a  foreclosure  he  could  be  compelled  to  resort  for  satisfaction, 
first,  to  lands  upon  which  the  debtor  did  not  reside. 

2.  Same  —  homestead  —  sitisequent  incumbrance.  A  person  taking  a  deed 
of  trust  on  the  lot  of  ground  occupied  as  a  homestead  by  the  debtor  and  also 
on  a  tract  of  land  not  so  situated  may  resort,  for  satisfaction  of  his  debt,  first, 
to  the  land  ;  nor  is  his  right  impaired  by  the  debtor  subsequently  giving  a 
mortgage  on  the  land.  The  law  will  not  compel  the  first  incumbrancer  to 
advance  a  thousand  dollars  to  reach  the  surplus  of  the  homestead  before 
resorting  to  the  land  for  satisfaction. 

3.  iNcrrxrBRANCES  —  different  funds.  The  law  does  not  require  a  person 
having  a  lien  on  two  funds,  one  of  which  is  subject  to  a  lien  or  incumbrance 
prior  to  hie,  and  the  other  a  lien  subsequent  to  his,  to  remove  the  incumbrance 
prior  to  his,  to  enable  the  person  holding  the  lien  subsequent  to  his  on  the 
other  fund,  to  obtain  satisfaction.  If  a  creditor  having  a  lien  on  two  funds, 
one  of  which  was  a  homestead  which  is  indivisible,  and  the  other  not  subject 
to  a  prior  lien,  the  court  could  not  compel  him  to  advance  one  thousand  dol- 
lars, and  sell  the  surplus  of  the  homestead  ;  to  do  so  would  be  to  make  a  new 
contract. 

4.  Same  —  equity  of  redemption.  A  person  taking  a  second  mortgage  on 
real  estate,  only  acquires  a  lien  on  the  equity  of  redemption,  and  when  such 
mortgage  is  foreclosed  and  the  property  sold,  the  purchaser  only  obtains  that 
right.  And  it  will  be  presumed  that  such  a  purchaser  regulates  his  bid  with 
reference  to  the  prior  incumbrance,  and  only  gave  what  it  was  worth  subject 
to  the  prior  lien. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  a  suit  in  equity  brought  by  Elizabeth  Dodds,  in 
tlie  Stephenson  Circuit  Court,  against  William  H.  Snyder, 
Jeremiah  J.  Piersol  and  Mary  Jane  Dodds,  to  enjoin  the  sale 
of  eighty  acres  of  land  under  a  decree  of  foreclosure. 
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It  appears  that  Samuel  F.  Dodds  in  his  life-time,  on  the  11th 
day  of  December,  1857,  being  indebted  to  Richard  H.  McGoon, 
to  secure  the  same,  executed  a  deed  conveying  block  one  in  the 
town  of  Sena,  which  was  then  his  homestead  and  still  is  that 
of  his  family,  and  the  W.  ^  N.  E.  ^  of  sec.  33,  T.  28,  R.  6,  to 
Chancelor  Martin  in  trust.  That  McGoon  subsequently 
assigned  the  debt  and  security  to  Snyder. 

That  afterward,  about  the  31st  of  May,  1869,  Dodds  and 
his  wife,  Mary  Jane,  executed  a  mortgage  on  the  eighty  acre 
tract  of  land,  to  secure  a  debt  of  one  thousand  dollars,  to  one 
Benjamin  B.  Provost.  That  Dodds  died  in  May,  1863.  That 
Provost  in  December  of  that  year  foreclosed  his  mortgage 
making  the  widow  and«heirs,  parties.  That  the  land  was  sold 
under  the  decree,  and  complainant  became  the  purchaser  at  the 
sum  of  $1,332.42,  and  that  she  received  a  master's  deed  after 
the  redemption  expired. 

At  the  September  Term,  1865,  of  the  Stephenson  Circuit 
Court,  Snyder  foreclosed  his  deed  of  trust,  making  the  widow 
and  heirs  of  Dodds  parties,  and  obtained  a  decree  against  both 
tracts  of  land  for  $969.20,  and  for  a  sale  thereof,  and  required 
the  sheriif  to  carry  the  decree  into  effect.  That  he  advertised 
the  property  for  sale,  but  refused  to  first  offer  the  homestead. 
It  appears  that  the  estate  of  Dodds  was  insolvent ;  also  that 
the  homestead  is  indivisible.  It  also  appears  that  no  defense 
was  made  to  the  suits  for  foreclosure. 

The  court  below  heard  the  cause  on  bill,  answer,  replication, 
exhibits  and  proofs,  and  rendered  a  decree  dissolving  the  injunc- 
tion and  dismissing  the  bill.  Prom  which  complainant  has 
appealed  to  this  court,  and  assigns  for  error  the  rendition  of 
the  decree. 

Messrs.  Bukchaed,  Barton  &  Baknum,  for  the  appellant. 

Mr.  David  Shean,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  tho 
Court : 
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When  Samuel  F.  Dodds  executed  the  deed  of  trust  to  secure 
the  payment  of  the  debt  he  owed  McGoon,  on  tlie  block  of 
ground,  and  the  eighty  acres  of  land,  he  unquestionably  gave 
the  rigiit  to  sell  the  land  before  the  homestead  should  be  sub- 
jected to  its  payment.  There  can  be  no  doubt  that  the  trustee 
could,  and  it  may  be,  under  the  statute  which  declares  the  land 
on  which  the  debtor  resides  shall  be  last  taken  on  execution, 
that  under  a  decree  of  foreclosure  he  could  have  been  compel- 
led to,  sell  that  tract  first.  But  as  between  the  parties  to  the 
deed  of  trust,  there  can  be  no  question  that  such  a  right 
existed,  and  when  Snyder  became  the  owner  of  the  debt  to 
McGoon,  and  the  security,  he  without  doubt  succeeded  to  the 
same  right.  As  between  him  and  E)odds,  and  his  heirs,  ho 
could  not,  either  at  law,  in  equity,  or  under  the  contract,  have 
been  compelled,  before  selling  the  land,  to  advance  $1,000,  to 
subject  the  block  of  ground,  which  was  the  homestead  of  Dodds, 
to  sale,  before  resorting  to  the  land  for  a  satisfaction  of  the 
debt.  And  if  he  is  now  compelled  to  do  so,  it  must  be,  so  far 
as  appears  from  this  record,  by  reason  of  acts  other  than  his 
own,  and  without  his  consent.  In  this  he  had  the  prior  as  well 
as  the  superior  equity. 

The  law  does  not  require  a  person  having  a  lien  on  two 
funds,  one  of  which  is  already  incumbered,  and  the  other  free, 
to  remove^the  incumbrance  and  satisfy  his  lien  out  of  that  fund, 
because  some  other  person  has  voluntarily  acquired  a  subse- 
quent lien  on  the  unincumbered  fund  ;  it  would  be  inequitable 
to  impose  such  an  obligation.  Kor  does  a  difierent  rule  pre- 
vail, Avhen  a  party  has  a  mortgage  or  other  lien  on  a  tract  of 
previously  unincumbered  land,  and  on  the  surplus  of  the  home- 
stead tract  of  the  debtor,  over  $1,000,  and  another  person  holds 
a  mortgage  on  the  unincumbered  tract.  In  this  case,  if  the 
relief  asked  should  be  granted,  Snyder  would  be  compelled  to 
advance  $1,000  before  he  could  sell  the  homestead,  as  it  appeara 
from  the  evidence  not  to  be  divisible  without  great  injury  to  the 
property.  The  giving  of  the  subsequent  mortgage  to  Provost, 
did  not  in  any  degree  alter  the  rights  of  Snyder ;  nor  did  its  fore- 
closure and  the  sale  of  the  land.     Provost  took  his  mortgage  on 
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the  equity  of  redemption  only,  subject  to  all  of  the  rights  of  the 
holder  of  the  McGoon  debt,  and  the  purchaser  under  that 
foreclosure  obtained  no  other  or  better  right. 

Appellant  purchased  the  tract  of  land  subject  to  the  prior 
incumbrance.  She  no  doubt  regulated  her  bid  with  a  view  to 
the  prior  incumbrance,  and  only  gave  what  the  land  was  worth, 
over  and  above  what  it  was  bound  for  under  the  deed  of  trust 
to  secure  the  McGoon  debt.  Knowing  of  that  lien,  it  is  by 
no  means  probable  that  she  or  other  bidders  would  give  the 
full  value  of  the  property,  and  if  this  is  the  case,  it  is  not  per- 
ceived by  what  means  she  has  an  equity  to  compel  other  prop- 
erty to  bear  the  just  lien  then  existing  upon  her  own.  If  she 
has  had  the  benefit  of  a  reduction  of  price  to  the  extent  of  this 
incumbrance,  every  principle  of  justice  requires  that  she  should 
relieve  her  property  from  the  burthen  by  the  payment  of  the 
debt.  Having  been  made  a  party  to  the  foreclosure  suit,  and 
failing  to  show  any  equity  which  should  have  relieved  the  tract 
of  land  from  its  original  liability,  she  should  be  bound  by  the 
decree,  and  especially  so,  when  she  has  failed  in  her  bill  in  this 
case  to  establish  facts  which  should  exonerate  the  land  from  this 
burthen. 

Again,  if  she  has  equities,  they  are  not  superior  to  those  of 
the  widow  and  family  of  the  deceased,  and  we  have  seen  that 
Snyder's  are  superior  to  hers.  Upon  a  careful  examination 
of  this  whole  record,  we  perceive  no  grounds  for  granting  the 
relief  sought,  and  the  court  below  committed  no  error  in  dis- 
missing the  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Thomas  Gilceeest 

V. 

William  E.  Savage  for  the  use  of  Jacob  Fishborn. 

Attachment — garnishee.  Under  our  statute,  a  judgment  in  rem  by  attach- 
ment does  not  authorize  the  issuance  and  return  of  a  general  execution  in 
personam  so  as  to  issue  garnishee  process  thereon. 
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Appeal  from  the  County  Court  of  La  Salle  county;  the 
Hon.  P.  Kimball  Leland,  Judge,  presiding. 

The  facts  of  the  case  sufficiently  appear  in  the  opinion  of 
the  court. 

Messrs.  Bushnell  &  Avert,  for  the  appellant. 

Mr.  T.  L.  Dickey,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

It  appears  from  the  bill  of  exceptions  in  this  case,  that  Jacob 
Fishborn  had  sued  out  process  of  attachment  against  the  prop- 
erty of  William  E.  Savage,  and  levied  on  the  south-east  quarter 
of  section  15  in  town  32,  range  4,  east  of  the  third  principal 
meridian.  A  default  was  taken  against  Savage  after  notice  by 
publication,  at  the  December  Term,  1865,  of  the  County  Court 
of  La  Salle  county,  and  judgment  rendered  for  Fishborn  against 
that  quarter  section  of  land  to  pay  and  satisfy  the  sum  of  $175.05. 
A  garnishee  process  was  sued  out  on  the  31st  of  January,  1866, 
against  Thomas  Gilcreest,  which  was  served  on  the  same  day. 
On  the  same  day  a  Ji.  fa.  issued  in  favor  of  Fishborn  against 
Savage  and  returned  nulla  hona. 

Literrogatories  were  filed  and  answered  by  Gilcreest,  on 
which  the  court  rendered  a  judgment  against  him  for  $201.60 
and  costs.  To  reverse  this  judgment,  the  record  is  brought 
here  by  appeal  and  several  errors  assigned,  which  we  do  not 
deem  it  necessary  to  discuss  at  length,  as  we  are  satisfied  the 
appellant  was  not  subject  to  this  garnishee  process.  The  judg- 
ment against  Savage  was  not  in  personam  but  was  against  the 
land,  and  that  became  the  fund  out  of  which  it  was  to  be  satis- 
fied. No  general  ji.  fa.  could  issue.  Section  22  of  the 
attachment  act  provides,  if  judgment  by  default  shall  be 
entered  on  any  attachment  against  the  estate  of  the  defendant 
in  any  court  of  this  State,  no  execution  shall  issue  except 
against  the  goods  and  chattels,  lands  and  tenements  on  which 
the  attachment  may  have  been  served,  or  against  a  garnishee  or 
garnishees  who  shall  have  money  or  other  property  in  his  or  their 
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hands  belonging  to  the  defendant.  Scates'  Comp.  233.  Nor 
does  the  act,  title  "  Garnishment "  (id.  5J:9)  have  any  applica- 
tion to  this  case.  The  judgments  treated  of  in  that  act,  are 
judgments  in  personam  and  not  in  attachment  cases.  This 
act  is  the  same  as  section  38,  chapter  57,  title  "  Judgments  and 
executions, "  and  has  unmistakable  reference  to  judgments  in 
personam  onlj. 

The  facts  appear  from  the  bill  of  exceptions,  and  show 
clearly,  that  Fishborn  had  no  such  judgment  as  warranted  him 
in  suing  out  thisj  garnishee  process. 

The  judgment  is  reversed. 

Judgment  reversed. 


Solomon   Cole 

V. 

Henry  Van   Riper. 

CoNVETAiTCE  —  wife's  separate  estate.  The  act  of  1861,  entitled  "An  act  to 
protect  married  women  in  their  separate  property,"  does  not  empower  a  wife 
to  convey  her  real  estate  without  the  consent  and  joinder  of  her  husband  in 
the  deed,  as  required  by  section  seventeen  of  our  statute  of  conveyances.  And 
although  the  act  modifies  during  coverture  the  husband's  estate  by  the  curtesy, 
it  does  not  enable  the  wife  to  divest  him  thereof,  or  prevent  its  taking  effect 
after  her  death. 

Appeal  from  tlie  La  Salle  County  court ;  the  Hon.  P.  Kjm- 
BALL  Lelajito,  Judgc,  presiding. 

This  was  an  action  of  ejectment  brought  by  Henry  Yan 
Riper  against  Solomon  Cole,  in  the  La  Salle  County  Court  to 
recover  possession  of  a  tract  of  land  situate  in  the  town  of 
Whitfield,  in  La  Salle  county. 

The  plaintiff,  to  prove  title,  called  George  Munroe,  who  was 
sworn  as  a  witness.  Showed  the  witness  a  deed  from  John  R. 
Snyder,  and  Elizabeth  II.  Snyder,  liis  wife,  to  James  Yan  Riper, 
(jf  all  of  block  number  nine  in  the  town  of  Whitfield,  in  La 
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Salle  countv,  Illinois,  dated  July  22,  A.  D.  1862,  and  filed  for 
record  August  2,  A.  D.  1862. 

James  Van  Riper  went  into  possession,  under  that  deed,  of 
a  store  building,  which  stood  on  the  east  part  of  the  block,  and 
moved  a  stable  from  the  east  side  of  the  block. 

Cole,  the  defendant,  at  that  time  and  before,  was  in  possession 
of  the  tavern  stand  on  the  west  part  of  the  block  —  on  the  part 
of  the  block  now  in  controversy  in  this  suit  —  as  the  tenant  of 
John  E..  Snyder ;  so  Cole  told  me. 

The  plaintiff  then  offered  the  deed  in  evidence  to  the  jury. 
The  defendant  objected.  The  court  overruled  the  objection, 
and  the  plaintiff  read  the  deed  in  evidence  to  the  jury. 

The  plaintiff  then  read  in  evidence  to  the  jury  a  deed  from 
James  Van  Riper  and  Hannah  Van  Riper,  his  wife,  to  Ellen 
Cole. 

Plaintiff  then  offered  in  evidence  a  deed  from  Helen  Cole  to 
himself. 

It  was  agreed  that  the  said  Ellen  Cole  was  the  wife  of  the 
defendant  at  the  date  of  said  last  mentioned  deed. 

The  defendant  objected  to  the  giving  of  said  deed  in  evidence 
to  the  jury,  on  the  ground  that  Ellen  Cole,  being  a  married 
woman  at  the  date  of  the  deed,  could  not  convey  real  estate 
without  her  husband,  the  defendant,  joining  with  her  in  the 
conveyance.  The  court  overruled  the  objection  and  permitted 
the  deed  to  be  read  in  evidence  to  the  jury,  and  the  defendant 
excepted. 

The  plaintiff  then  read  in  evidence  the  affidavit  of  A.  Potter, 
on  the  back  of  the  declaration,  of  the  service  of  a  copy  of  the 
declaration. 

The  plaintiff  then  called  as  a  witness  J.  W.  Brown,  who 
testified : 

The  defendant  was  in  possession  of  the  premises  in  contro- 
versy at  the  time  of  the  service  of  the  declaration  in  this  case 
on  him ;  and  just  before  the  commencement  of  this  suit  I 
advised  Cole  to  go  out  of  this  property,  and  he  said  that  the 
property  was  his,  and  he  should  not  go  out  until  he  was  carried 
out. 
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The  jury  returned  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial  at  common  law,  on  the 
ground  that  the  court  erred  in  admitting  in  evidence  the  deed 
from  Ellen  Cole  to  the  plaintiff,  and  in  deciding  that,  by  the 
laws  of  this  State,  a  married  woman  can  convey  her  own  real 
estate  without  her  husband  joining  with  her  in  the  conveyance. 

The  court  overruled  the  motion  for  a  new  trial,  and  to  the 
decision  of  the  court  in  that  behalf  the  defendant  excepted. 

The  court  then  rendered  judgment  upon  the  verdict  for  the 
plaintiff. 

The  defendant  then  prayed  an  appeal,  which  was  allowed  on 
filing  bond,  as  required  by  law. 

Mr.  Oliver  C.  Gray,  for  the  appellant. 

At  common  law  the  conveyance  of  a  ferame  covert  of  her 
land,  by  deed,  was  absolutely  void.  She  could  only  pass  her 
freehold  estate  by  fine  or  common  recovery ;  and  even  if  she 
levied  a  fine,  without  the  concurrence  of  her  husband,  though 
it  would  be  good  against  her  and  her  heirs,  it  would  not  bind 
the  husband,  and  he  might  avoid  it.  2  Kent's  Com.  150,  151 ; 
Shep.  Touch,  by  Preston,  Y ;  1  Preston  on  Abstracts  of  Title, 
336. 

In  this  State  the  common  law  was  changed  by  the  seven- 
teenth section,  chapter  twenty-four.  Revised  Statutes,  entitled 
"  Conveyances."  Revised  Statutes  of  1845,  p.  106. 

But  it  is  urged  that  the  "  act  to  protect  married  women  in 
their  separate  property,"  approved  February  21,  1861,  has 
changed  the  law  on  this  subject. 

We  insist  that  the  act  of  1861  does  not  purport  or  pretend 
to  be  a  conveyance  act ;  nor  does  it  provide  in  any  way  for  the 
conveyance,  by  the  wife,  of  her  separate  property,  nor  does  it 
contain  any  repealing  clause. 

It  simply  places  her  separate  property  under  her  sole  control, 
to  be  "  held,  owned,  possessed  and  enjoyed  by  her  the  same  as 
though  she  were  sole  and  unmarried,"  and  exempts  it  from 
liability  to  execution  or  attachment  for  her  husband's  debts. 

Cjiancellor  Kent  says : 
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"  The  reason  why  the  husband  was  required  to  join  with  his 
wife  in  the  conveyance  was,  that  his  assent  might  appear  on 
the  face  of  it,  and  to  show  he  was  present  to  protect  her  from 
imposition ;  and  the  weight  of  authorit}^  would  seem  to  be  in 
favor  of  the  existence  of  a  general  rule  of  law  that  the  husband 
must  be  a  party  to  the  conveyance  or  release  of  the  wife.  Such 
a  rule  is  founded  on  sound  principles  arising  from  the  relations 
of  husband  and  wife."  2  Kent's  Com.  152. 

The  record  shows  that  Solomon  Cole  and  Ellen  Cole  have 
children  living,  the  issue  of  their  marriage. 

If  the  property  in  controversy  became  her  separate  property 
by  the  deed  from  James  Yan  Riper  to  her,  Cole  is  still  tenant 
by  the  curtesy. 

We  insist  that  the  act  of  1861  has  not  repealed,  by  implica- 
tion or  otherwise,  the  law  which  gives  and  creates  a  tenancy 
by  the  curtesy. 

If  not,  then  the  husband's  curtesy  cannot  be  affected  by  a 
deed  executed  by  the  wife  alone  ;  and  if  not,  then  Cole's  right 
to  a  possession  of  the  property  cannot  be  destroyed  by  her 
deed  to  Henry  Yan  Riper.  But  this  right  is  effectually 
destroyed  if  Yan  Riper  can  recover  in  ejectment  on  the 
strength  of  her  deed. 

Messrs.  J.  O.  Glovek,  and  George  C.  Campbell,  for  the 
appellee. 

The  first  point  made  by  the  appellant,  is  upon  the  introduc- 
tion in  evidence  of  the  deed  of  Ellen  Cole. 

The  sole  objection  to  the  deed  is,  that  it  is  the  separate  deed 
of  a  married  woman,  who,  under  the  act  of  February,  1861, 
claimed  the  right  to,  and,  as  we  say,  did,  by  the  deed  in  question, 
convey  her  separate  property  without  the  "  control  or  inter- 
ference of  her  husband." 

It  is  insisted  by  appellant,  that  the  law  of  1861,  which  pro- 
vides, that,  as  to  the  separate  property  of  the  wife,  it  "  shall, 
notwithstanding  her  marriage,  be  and  remain  during  coverture, 
her  sole  and  separate  property,  under  her  sole  control,  and  le 
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held,  owned,  possessed  and  enjoyed  hy  her,  the  same  as  though 
she  was  sole  and  unmarried  /  and  shall  not  he  subject  to  the 
disposal,  control,  or  interference  of  her  hushand;''^  does  not 
authorize  the  wife  to  convey  real  estate  without  the  consent  of 
the  husband,  evidenced  by  his  joining  her  in  the  deed,  as 
required  by  section  IT  of  the  24th  chapter  of  the  Eevised 
Statutes,  entitled  ''  Conveyances." 

It  is  said  repeals  by  implication  are  not  favored  in  law,  and 
this  I  concede ;  but  it  is  equally  true,  that,  if  the  evident  intent 
of  a  subsequent  statute  cannot  be  carried  out  unless  it  operates 
to  repeal  by  implication  a  prior  act,  it  will  always  be  held  to 
60  operate.  Dwarris  on  Stat.  673  ;  The  King  v.  Middlesey,  2 
B.  &  Adolph,  818 ;  Bowen  v.  Lease,  5  Hill,  221 ;  III.  <&  Mich. 
V.  Chicago,  14  111.  335  ;  Maus  v.  Zogansport  P.  <&  B.  R.  R.,  27 
111.  82. 

The  question  to  be  considered,  therefore,  is,  whether  it  was 
the  intent  of  the  act  of  1861  to  allow  a  married  woman,  as  one 
of  the  methods  of  "controlling"  and  "enjoying"  her  separate 
estate,  to  convey  it  without  the  control  or  interference  of  her 
husband. 

If  this  is  the  intent,  it  is  plain  that  it  cannot  be  carried  out, 
if  the  husband  may  defeat  a  conveyance  by  refusing  to  join  in 
the  deed. 

The  only  decision  in  om'  own  court  upon  this  statute,  is  in 
the  case  of  Emerson  v.  Clayton,  32  111.  493. 

It  seems  to  me  that  the  reasoning  in  that  case  is  conclusive 
of  this. 

But  the  rule  for  which  we  contend  is  not  without  authority, 
and  was  expressly  upheld  in  New  York,  under  a  law  almost 
word  for  word  with  ours.    Blood  v.  Humphrey,  17  Barb.  660. 

By  the  law  in  question  it  is  evident  that  the  principle  of  the 
rule  fails,  for  the  wife  has  the  administration  of  her  separate 
estate ;  she  has  not  given  up  to  her  husband  the  control,  or 
title  to,  or  possession  of  any  of  it,  and  not  being  wanting  in 
discretion,  there  is  no  reason  why  she  should  not  contract. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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This  was  an  action  of  ejectment,  and  one  of  the  questions 
presented  by  the  record  is,  whether  under  the  law  of  1861, 
known  as  the  married  woman's  act,  a  married  woman  can  con- 
vey real  estate,  acquired  since  that  time,  without  the  joinder 
of  her  husband.  That  act  provides  "  that  all  the  property,  both 
real  and  personal,  belonging  to  any  married  woman,  as  her  sole 
and  separate  property,  or  which  any  woman  hereafter  married 
owns  at  the  time  of  her  marriage,  or  which  any  married  woman, 
during  coverture,  acquires  in  good  faith  from  any  person  other 
than  her  husband,  by  descent,  devise  or  otherwise,  together  with 
all  the  rents,  issues,  increase  and  profits  thereof,  shall,  notwith- 
standing her  marriage,  be  and  remain  during  coverture,  her 
sole  and  separate  property  under  her  sole  control,  and  be  held, 
owned,  possessed  and  enjoyed  by  her  the  same  as  though  she 
was  sole  and  unmarried ;  and  shall  not  be  subject  to  the  dis- 
posal, control  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her  hus- 
band." 

The  legislature  has  here  used  very  sweeping  «language,  but 
it  must  be  interpreted  with  reference  to  the  evil  intended  to 
be  cured,  and  in  such  manner  as  to  be  made  to  harmonize  with 
other  statutes  which  are  left  unrepealed,  so  far  as  such  harmony 
can  be  secured  without  disregarding  the  legislative  intent.  It 
is  a  familiar  maxim,  that  repeal  by  implication  is  never  favored. 

That  this  statute  cannot  be  enforced  according  to  its  literal 
terms  without  impairing,  to  a  very  large  extent,  the  strength 
of  the  marriage  tie,  will  be  evident  on  a  moment's  reflection. 
By  the  terms  of  the  act,  the  property  of  a  marrie(f  woman  is  to 
be  "  under  her  so.e  control,  and  to  be  held,  owned,  possessed 
and  enjoyed  by  her  the  same  as  though  she  was  sole  and  un- 
married." If  this  language  is  to  receive  a  literal  interpretation, 
a  married  woman,  living  with  her  husband  and  children  in  a 
house  owned  by  her,  would  have  the  right  to  forbid  her  hus- 
band to  enter  upon  the  premises,  and  he  would  be  a  trespasser 
m  case  he  should  enter  against  her  will,  and  would  be  liable  to 
her  in  damages.  Such  would  be  her  rights  as  2.  feme  sole.  The 
wife  could  thus  divorce  her  husband  a  monsa  et  thoro^  without 
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the  aid  of  a  court  of  chancery.  Or,  again,  suppose  in  a  house 
thus  owned  and  occupied,  the  furniture  is  also  the  wife's  prop- 
erty. Can  she  forbid  the  husband  the  use  of  such  portion  as 
she  may  choose,  allow  him  to  occupy  only  a  particular  chair, 
and  to  take  from  the  shelves  of  the  library  a  book  only  upon 
her  permission  ?  This  would  be  all  very  absurd,  and  we  know 
the  legislature  had  no  idea  of  enacting  a  law  to  be  thus  inter- 
preted. It  is  simply  impossible  that  a  woman  married  should 
be  able  to  control  and  enjoy  her  property  as  if  she  were  sole, 
without  leaving  her  at  liberty,  practically,  to  annul  the  mar- 
riage tie  at  pleasure ;  and  the  same  is  true  of  the  property  of 
the  husband,  so  far  as  it  is  directly  connected  with  the  nurture 
and  maintenance  of  his  household.  The  statute  cannot  receive 
a  literal  interpretation. 

The  object  of  the  legislature  was,  not  to  loosen  the  bonds  of 
matrimony,  or  create  an  element  of  constant  strife  between 
husband  and  wife,  but  to  protect  the  latter  against  the  mis- 
fortunes, imprudence,  or  possible  vice  of  the  former,  by 
enabling  her  tiP  withhold  her  property  from  being  levied  on 
and  sold  for  the  payment  of  his  debts,  or  squandered  by  him 
against  her  wishes.  Before  the  passage  of  this  law,  the  hus- 
band became  the  owner,  by  virtue  of  the  marriage,  of  the  per- 
sonal property  held  by  the  wife  at  the  date  of  the  marriage,  or 
which  came  to  her  after  that  time,  and  was  reduced  by  the 
husband  to  possession,  and  he  was  also  seized  of  an  estate,  dur- 
ing coverture,  in  lands  held  by  the  wife  in  fee.  This  estate  was, 
in  the  eye  of  the  law,  a  freehold,  as  it  would  continue  during 
their  joint  liv^s,  and  might  last  during  his  life,  and  was  liable 
to  be  sold  on  execution  against  the  husband.  2  Kent,  130.  The 
personal  property  reduced  to  possession,  and  this  estate  in  the 
wife's  land,  were  at  the  disposal  of  the  husband,  and  liable  to 
be  sold  at  his  pleasure,  for  his  own  use,  or  to  be  levied  upon 
and  sold  by  his  creditors.  These  were  the  evils  which  the  law 
was  designed  to  cure,  and  has  cured.  Although  we  held  in 
Hose  V.  Sanderson,  38  111.  247,  that  where  the  husband's  estate 
in  the  wife's  lands  had  vested  before  the  passage  of  this  law,  it 
was  not  divested  by  the  act,  and  might  be  sold  by  his  creditors, 
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yet  where  the  marriage  has  occurred,  or  the  land  has  been 
acquired  by  the  wnfe,  since  that  time,  it  would  doubtless  be 
held,  that  this  species  of  estate,  known  as  an  estate  during 
coverture,  has  been  substantially  abolished,  because  its  exist- 
ence is  wholly  irreconcilable  with  both  the  language  and  the 
objects  of  this  law. 

But  besides  this  estate  which  the  husband  acquired,  by  virtue 
of  the  marriage,  in  the  lands  of  his  wife,  he  also,  if  there  was 
issue  of  the  marriage  born  alive,  became  tenant  by  the  curtesy 
of  all  lands  of  the  wife  which  such  issue  might  by  possibility 
inherit,  and  this  estate,  unlike  the  other,  terminated  only  with 
his  own  life.  The  law  termed  this  estate  initiate  on  the  birth 
of  issue,  and  consummate  only  on  the  death  of  the  wife,  but 
the  initiate  estate  could  be  seized  and  sold  on  execution  against 
the  husband.  Up  to  the  period  of  the  wife's  death,  it  was  sub- 
stantially the  same  thing  as  the  estate  during  coverture  above 
mentioned.  Kow,  although  this  estate  is  greatly  modified  by 
the  act  of  1861,  it  is  not  totally  destroyed.  During  the  life  of 
the  wife,  the  husband  can  exercise  no  control  'over  his  wife's 
lands  as  tenant  by  the  curtesy,  nor  has  he  an  interest  in  them 
subject  to  execution.  We  refer,  of  course,  to  lands  where  no 
interest  had  vested  before  the  passage  of  the  law.  This  estate, 
then,  would  be  totally  abolished,  like  the  estate  during  cover- 
ture, were  it  not  that  tenancy  by  the  curtesy  continued  after 
the  wife's  death,  and,  indeed,  at  that  period  became  most  mate- 
rial to  the  husband,  since,  up  to  that  time,  he  had  the  enjoy- 
ment of  his  wife's  realty  by  virtue  of  the  other  species  of  estate. 
While,  then,  the  one  estate  is  annihilated  by  a  necessary  impli- 
cation, the  utmost  that  can  be  said  in  regard  to  the  other  is, 
that  it  is  materially  modified.  This  estate  is  as  old  as  the  com- 
mon law.  It  has  always  been  recognized  as  existing  in  this 
State.  It  is  not  expressly  abolished  by  the  act  of  1861,  and,  so 
far  from  being  abolished  by  implication,  it  may  be  recognized 
as  taking  effect  on  the  death  of  the  wife,  without  conflicting 
in  the  slightest  degree  with  the  letter,  spirit,  or  object  of  that 
law.  On  the  contrary,  the  law  itself  provides,  that  it  is  "  dur- 
ing coverture"  that  the  property  of  the  wife  is  clothed  with 
6  —  44th  III. 
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these  new  qualities,  thus  leaving  tlie  existing  law  unchanged, 
as  to  the  disposition  of  the  wife's  property  at  her  death.  More- 
over, it  is  hardly  to  be  supposed,  that  the  legislature  would 
totally  abolish  this  estate,  without  remodeling  that  of  dower, 
or  that  they  would  work  so  important  a  change  in  our  law  of 
realty  merely  by  implication.  But,  in  fact,  there  is  not  even  an 
imp>licatiou  that  affects  this  estate  after  the  death  of  the  wife. 

We  have  said  thus  much  in  regard  to  this  estate,  as  a  foun- 
dation for  our  opinion  that  this  act  does  not  enable  the  wife  to 
convey  her  lands  without  the  consent  of  her  husband,  mani- 
fested by  joining  in  the  deed.  At  common  law  the  wife  could 
only  convey  by  hue  or  a  common  recovery,  and  a  fine  levied 
without  the  husband's  consent  was  not  binding  upon  him  unless 
he  was  a  party.  2  Kent's  Com.  150.  A  conveyance  in  which 
the  husband  unites  has  been  substituted  in  this  country,  and  is 
the  mode  pointed  out  by  the  17th  section  of  the  statute  of  con- 
veyances. The  estate  of  the  husband  in  the  wife's  lands  could 
not,  therefore,  be  destroyed  or  impaired  hj  the  sole  act  of  the 
wife.  If  this  section  of  our  conveyance  act  is  repealed  by  the 
act  of  1861,  it  is  repealed  by  implication,  which,  as  already 
remarked,  the  law  does  not  favor.  But  wliere  is  the  implica- 
tion ?  Not  certainly  in  the  language  of  the  act,  which  gives  the 
wife  the  right  to  hold,  own,  possess  and  enjoy  her  property,  for 
the  terms  give  only  the  jus  tenendi  and  not  i\\ejus  disponendi. 
The  power  to  own  and  enjoy,  is  entirely  different  from  the 
power  to  dispose  of,  and  the  latter  is  not  necessary  to  the  exer- 
cise of  the  former.  Neither  is  the  power  of  disposing  implied 
in  that  phrase  of  the  law  directing  that  her  property  shall  be 
under  her  sole  control,  because  that  term,  although  indefinite, 
must  be  construed  in  connection  with  the  terms  "own,  hold, 
possess  and  enjoy."  In  order  that  she  may  hold  and  cnjoj'  she 
must  necessarily  control.  But  the  control  of  the  use  and  enjoy- 
ment does  not  imply  the  power  to  sell.  Strictly  speaking,  the 
land,  when  conveyed,  would  pass  away  from  her  control  and 
enjoyment. 

But  the  chief  reliance  seems  to  be  placed  on  the  provision, 
that  she  is  to  have  the  power  of  controlling  and  enjoying  as  if 
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Blie  were  sole  and  unmarried,  and  hence  it  is  contended  she 
can  convey  as  if  she  were  sole,  and  her  deed  would  have  the 
same  effect  as  the  deed  of  a  feme  sole.  If  she  can  convey  at 
all,  because  of  the  language  in  the  act  referring  to  the  condi- 
tion of  a  jfeme  sole,  her  deed  would  undoubtedly  have  this 
effect,  and  would  thus  destroy  the  husband's  estate  by  curtesy, 
and  prevent  him  from  resuming  possession  of  the  lands  con- 
veyed, after  her  death.  We  have  already  given  the  reasons 
why  this  act  does  not  annihilate  the  estate  of  a  tenant  by  the 
curtes}^,  or  place  it  in  the  power  of  the  wife  to  destroy  it.  If 
we  are  right  in  that  conclusion,  it  necessarily  follows,  that  it 
was  not  the  intention  of  the  legislature,  wlien  they  gave  her 
the  po\7er  to  enjoy  as  a  feme  sole,  to  give  also  the  right  to  con- 
vey as  a  feme  sole,  and  thereby  destroy  the  husband's  estate. 

There  is  another  reason  for  not  holding  that  this  act  enables 
the  wife  to  convey  by  her  own  deed.  Before  the  passage  of 
the  law,  acts  similar  in  their  general  character  had  been  passed 
in  several  of  our  sister  States.  The  law  of  'New  York  expressly 
gave  the  wife  the  power  of  conveyance.  The  laws  of  Pennsyl- 
vania and  ]^ew  Jersey  did  not,  but  employed  terms  of  the 
same  general  character  as  our  own.  Our  legislature  chose  to 
shape  our  law  after  the  latter  models.  It  is  but  a  just  infer- 
ence, that  the  omission  of  any  words,  in  our  act,  expressly 
giving  the  power  to  convey,  was  the  result  of  design  and  not 
of  accident. 

The  Supreme  Courts  of  Pennsylvania  and  'New  Jersey  have 
given  to  the  acts  of  these  States  the  same  construction  adopted 
in  this  opinion.  Walker  v.  Beamy,  36  Pa.  St.  410;  Naylor  v. 
Field,  5  Butcher,  287. 

We  should  add,  in  conclusion,  that  we  have  not  considered 
the  question  of  the  power  of  the  wife  to  dispose  of  her  personal 
property.  That  may  depend  upon  different  considerations. 
The  power  to  sell  has  sometimes  been  considered  a  necessary 
incident  to  the  ownership  of  personal  property.  But  a  majority 
of  the  court  are  of  opinion  that  the  act  of  1861  does  not  author- 
ize a  married  woman  to  convey  her  realty  in  any  other  manner 
than  that  pointed  out  by  the  statute  of  conveyances.    lit  holding 
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this  however,  we  do  not  question  the  rule  laid  down  in  Emer- 
son V.  Clayton^  32  111.  493,  as  to  the  right  of  a  married  woman 
to  bring  a  suit  in  her  own  name.  That  right  is  a  necessary 
incident  to  the  law. 

As  the  decision  of  this  question  disposes  of  this  case,  it  is 
unnecessary  to  consider  the  other  questions  raised. 

Judgment  reversed. 
Bkeese,  ^.,  dissents. 


George  Sheldon 

V. 

George  F.  Harding  et  al. 

1.  Quitclaim  deed — failure  of  consideration.  A  quitclaim  deed  for 
land,  without  reference  to  the  character  of  title,  is,  in  the  absence  of  fraud,  a 
sufficient  consideration  to  support  a  contract.  Money  paid  for  such  a  convey- 
ance cannot  be  recovered  back,  or  a  plea  of  failure  of  consideration  maintained 
to  a  note  given  for  such  a  conveyance,  unless  fraud  has  been  practiced  on  the 
grantee. 

2.  Tkust — resulting  or  implied.  A  resulting  or  implied  trust  is  usually 
created  by  the  purchase  of  land  vdth  the  money  of  one  person  in  the  name  of 
another  without  the  consent  of  the  owner  of  the  means.  Such  trust  is  never 
created  by  agreement,  but  always  by  implication  of  law,  from  acts  independ- 
ent of  the  agreement  of  the  parties. 

3.  Practice  —  dismissing  bill.  Where  a  bill  in  chancery  is  not  framed  on 
a  basis  such  as  will  entitle  the  complainant  to  the  relief  he  seeks,  but  it  ie 
obvious  to  the  court  that  he  has  equities  which  under  a  proper  bill  he  could 
enforce,  the  true  practice  is  to  dismiss  his  bill  without  prej  udice. 

Appeal  from  the  Warren  county  Circuit  Court. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  conrt, 

Mr.  A.  G.  KniKPATRioK,  for  the  appellant. 

Mr.  A.  "W".  Akrington,  for  the  appellees. 
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Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  equity  brought  by  George  Sheldon,  in  the 
"Warren  Circuit  Court,  against  George  F.  Harding  and  Chaun- 
cey  Hardin,  to  enforce  an  alleged  trust  and  for  the  payment 
of  money  alleged  to  have  been  fraudulently  obtained.  It 
appears  that  Chauncey  Hardin  had  a  tax  title  on  the  land  in 
dispute,  and  had  sold  the  same  to  one  Rockwell,  who,  through 
Bogguss,  sold  the  same  to  complainant.  Rockwell  had  agreed 
to  pay  $1,600  for  the  quarter,  and  he  sold  to  complainant  for 
$1,100,  Hardin  made  to  the  latter  a  quitclaim  deed  for  the 
laud.  It  was  afterward  found  that  the  land  had  been  errone- 
ously assessed  for  taxation,  as  the  general  government  had 
never  sold  it.  The  bill  alleges  that  Hardin  represented  the 
title  to  be  good  when  he  sold  to  complainant,  when  he  knew 
that  it  belonged  to  the  government ;  that  he  acted  deceitfully 
and  fraudulently  in  making  the  representations. 

That  after  making  the  purchase,  complainant  fenced,  broke 
and  cultivated  the  land,  since  1857,  and  in  1862,  built  a  house 
on  it,  and  moved  into  and  occupied  it ;  that  he  paid  the  taxes 
of  1854  and  sul)sequent  years ;  that  George  F.  Harding,  who 
was  a  cousin  of  Chauncey  Hardin,  and  was  colluding  and  con- 
federating with  Chauncey,  employed  Irwin  McCartney  and 
others  to  go  on  the  land  in  the  night-time,  and  within  the 
inclosure,  and  whilst  complainant  was  in  possession,  and  erected 
a  small  house,  to  enable  George  F.  to  obtain  the  title  by  a  pre- 
emption ;  that  McCartney  prepared  and  filed  in  the  land  office 
affidavits,  and  attempted  to  pre-empt  the  land  by  reason  of 
having  built  the  house  ;  that  he  only  remained  on  the  land  one 
or  two  days  and  left ;  that  complainant  had  no  suspicion  that 
McCartney  went  upon  the  land  for  such  purpose. 

That  about  the  16th  of  October,  1860,  complainant  learned 
that  the  land  was  subject  to  entry,  and  soon  after  went  to 
Springfield  for  the  purpose  of  purchasing  it  of  the  government. 
On  the  20th  of  that  month  he  called  on  the  register  of  the 
laud   office,    and   made   application    to   enter   the   land,   who 
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informed  him  that  Harding  and  McCartney  were  attempting 
to  enter  it,  and  advised  him  to  employ  one  Leonard  as  an 
attorney  to  assist  him ;  that  Harding,  claiming  the  right  to 
pre-empt  the  land,  offered  to  compromise  and  take  $1,600,  and 
would  become  the  purchaser,  and  upon  that  amount  being  paid 
to  him,  would  convey  to  complainant ;  that  on  being  informed 
of  the  proposition  by  Leonard,  he  declined  it,  but  instructed 
Leonard  to  purchase  of  Harding  on  the  best  terms  he  could ; 
that  on  the  next  day,  which  was  Sunday,  Harding  and  Leonard 
entered  into  an  agreement  that  Harding  should  purchase  of 
the  government  and  sell  to  complainant,  on  his  paying  $1,600 
in  specified  installments,  and  of  the  first  he  was  to  furnish  a 
land  warrant  with  which  to  make  the  entry ;  and  on  receiving 
payment  Harding  was  to  convey  to  complainant ;  that  Leonard 
signed  and  sealed  the  agreement  on  the  part  of  complainant 
without  authority,  but  supposing  he  would  be  bound  by  it, 
when  informed  of  its  contents,  complainant  said  he  supposed 
he  would  have  to  stand  it. 

That  on  the  next  day,  McCartney's  application  for  a  pre- 
emption was  withdrawn,  and  complainant  furnished  a  land 
warrant  for  one  hundred  and  sixty  acres  of  land,  and  four  dol- 
lars to  pay  the  charges  for  its  location,  and  the  entry  was  made 
in  the  name  of  Harding.  That  the  land,  without  improve- 
ments, was  not  worth  more  than  $800 ;  that  Harding  knew 
that  the  representations  which  he  made  in  reference  to  the  pre- 
emption were  untrue  and  were  made  for  the  purpose  of  deceiving 
complainant;  that  the  land  has  been  patented  to  Harding,  and 
that  he  should  be  declared  and  treated  as  a  trustee  of  com- 
plainant, so  far  as  relates  to  the  title  to  the  land.  There  was 
a  prayer  that  Cliauncey  Hardin  be  decreed  to  pay  the  money 
received  from  complainant,  and  that  George  F.  Harding  be 
decreed  to  convey  the  land  to  him.  On  a  hearing,  the  court 
below  dismissed  the  bill,  and  the  case  is  brought  to  this  court 
for  the  purpose  of  reversing  the  decree. 

So  far  as  this  record  discloses,  Chauncey  Hardin  did  not 
misrepresent  his  title  knowingly.  He  had  a  tax  title  on  the 
land.     It  had  been  returned  from  the  general  land  oflBce  as 
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having  been  patented  many  years  previously.  It  had  been 
listed  for  taxation,  and  sold  for  the  non-payment  of  taxes,  and 
a  deed  had  been  made.  It  was  regarded  as  patented  land  by 
the  officers  of  both  the  State  and  general  governments.  And 
there  is  no  evidence  that  he  knew  that  the  government  had  not 
sold  it  when  he  contracted  it  to  Kockwell,  or  when  Rockwell 
gave  np  his  bond  and  the  land  was  conveyed  to  appellant. 
Unless  it  can  be  shown,  that  he  knew  there  had  been  no 
transfer  of  the  title  by  the  government,  he  may  have  supposed 
that  his  tax  title  was  good,  and  he  may  have  acted  in  good 
faith  in  so  recommending  it.  !Nor  does  it  appear  very  dis- 
tinctly, from  the  evidence,  that  Hardin  represented  to  appellant 
that  his  title  w^as  good,  before  it  was  sold  to  him. 

There  can  be  no  doubt  that  a  quitclaim  deed  for  land, 
without  reference  to  the  character  of  the  title,  is,  in  the 
absence  of  fraud,  a  sufficient  consideration  to  support  a  con- 
tract ;  money  paid  ,for  such  a  conveyance  cannot  be  recovered 
back,  or  a  plea  of  failure  of  consideration  maintained  to  a  note 
given  for  such  a  conveyance.  Such  deeds  are  made  because 
the  vendor  is  unwilling  to  warrant  the  title;  and  they  are 
accepted  because  the  grantee  is  willing  to  take  the  hazard  of 
the  title  and  believes  it  is  worth  the  price  he  pays,  or  agrees 
to  pay.  And,  unless  fraud  is  practiced  upon  the  grantee,  the 
law  permits  such  contracts  to  be  made,  and  will  upliold  and 
enforce  them.  In  this  case,  appellant  has  failed  to  establish 
fraud  in  the  sale  from  Chauncey  Hardin  to  him,  and  the  bill 
was  properly  dismissed  as  to  him. 

On  the  other  branch  of  the  case,  it  may  be  truly  said,  that 
the  land  was  in  the  market,  and  both  parties,  in  law,  had  the 
right  to  enter  into  competition  for  its  purchase.  It  is  true, 
that,  until  McCartney's  application  for  a  pre-emption  was 
disposed  of,  the  land  would  not  have  been  oflered  for  sale. 
The  register  had  intimated,  and  we  think  correctly,  that  hig 
application  could  not  be  allowed.  But  as  soon  as  it  should 
have  been  rejected  the  land  would,  under  the  regulations  of 
the  department,  have  been  put  up  at  auction  and  sold  to  the 
highest  bidder.     But,  upon  the  application  for  a  pre-emption 
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being  rejected,  McCartney  could  have  prosecuted  an  appeal 
from  the  decision  to  the  department,  which  would  have  involved 
delay  and  expense  to  have  it  determined.  Knowing  this, 
appellant  would  naturally  desire  to  have  the  matter  adjusted. 
And,  as  a  general  rule,  the  compromise  of  any  claim  that  is  not 
immoral  will  support  an  agreement  for  a  compromise. 

It  is  urged  that  the  arrangement  entered  into  by  the  parties 
was  a  combination  entered  into  to  prevent  bidding  and  to  depress 
the  price  of  land  at  the  sale.  If  this  was  so  it  was  a  question 
which  affected  the  government  alone,  and  of  which  the  parties 
to  the  agreement  cannot  object.  And  when  the  general  gov 
ernment  granted  the  patent  for  the  land,  and  delivered  it  to 
Harding,  it  waived  all  objections  to  the  mode  in  which  the 
entry  was  made.  If  appellant  were  to  successfully  urge  that 
the  sale  was  illegally  made,  that  would  place  him  in  no  better 
condition,  as  by  such  a  result  the  title  would  be  again  vested 
in  the  government.  But  Harding  having  purchased  the  land, 
and  the  patent  having  been  issued  to  him,  he  thereby  became 
vested  with  the  legal  title,  which,  so  far  as  this  record  discloses, 
he  still  holds. 

Was  appelled  a  trustee  for  appellant  ?  The  latter  furnished  the 
means  with  which  it  was  entered,  the  former  having  in  fact  paid 
nothing  toward  its  entry.  But  by  the  arrangement  he  was  to 
obtain  a  large  sum  of  money  for  conveying  to  appellant  the 
land  which  was  purchased  in  appellee's  name,  and  which  appel- 
lant had  previously  attempted  to  purchase,  and  paid  out  per- 
haps the  value  of  the  land.  There  can  be  but  little  doubt  that 
appellant  was  induced  to  give  appellee  the  sum  agreed  to  be 
paid,  to  save,  as  far  as  he  could,  some  portion  of  the  value  he 
had  imparted  to  the  land  by  his  labor  and  money.  And,  how- 
ever strongly  these  facts  may  appeal  for  relief,  they  do  not 
create  appellee  a  trustee  for  appellant.  If  this  was  a  trust  it 
was  such  a  trust  only  as  was  declared  by  the  contract,  and  must, 
if  at  all,  be  executed  according  to  the  terms  of  the  agreement 
entered  into  by  the  parties. 

We  are  unable  to  declare  this  contract  void,  and  decree  the 
land  in  equity  to  belong  to  appellant.     If  the  agreement  was 
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annulled,  it  would  leave  the  land  in  appellee,  and  nothing  more 
than  a  verbal  agreement  for  the  conveyance  of  the  land,  and 
such  an  agreement  would  be  incapable  of  enforcement,  under 
the  statute  of  frauds.  In  such  a  case  it  would  be  but  a  parol 
trust,  which  is  prohibited  by  the  fourth  section  of  the  act  which 
requires  all  express  trusts  to  be  reduced  to  writing  and  signed 
by  the  party  creating  the  trust. 

If,  however,  the  agreement  should  be  set  aside,  as  manifested 
by  the  written  agreement,  and  the  verbal  agreement  was  held 
to  be  void,  we  are  at  a  loss*  to  perceive  in  what  manner  appel- 
lant became  entitled  to  the  land.  It  seems  to  have  been  entered 
in  Harding's  name  by  the  express  agreement  of  all  parties. 
Appellant  even  did  not  expect  that  it  would  be  entered  in  the 
name  of  any  other  person.  This  being  so,  a  resulting  trust  was 
not  created  simply  by  the  fact  that  appellant  furnished  the 
warrant  with  which  to  make  the  entry.  A  resulting  or  implied 
trust  is  usually  created  by  the  purchase  of  land  with  the  money 
of  one  person  in  the  name  of  another,  without  the  consent  of 
the  owner  of  the  means.  In  such  a  case,  he  may  pursue  the 
land  for  which  his  money  was  paid,  and  treat  the  holder  of  the 
legal  title,  with  notice,  as  a  trustee,  and  compel  a  conveyance ; 
such  a  trust  not  being  within  the  statute  of  frauds,  it  will  be 
enforced  in  equity.  A  resulting  trust  is  never  created  by  agree- 
ment, but  always  by  implication  of  law,  from  such  acts  inde- 
pendent of  agreement  by  the  parties.  But  a  triftt  created  by 
verbal  agreement,  being  like  any  other  verbal  sale  of  lands,  is 
prohibited  by  the  statute  of  frauds,  and  will  not  be  enforced  in 
equity. 

The  only  remedy,  then,  left  to  appellant,  is  by  a  perft)rmance 
of  his  part  of  the  written  contract,  which  if  not  made  under 
his  express  authority,  was  ratified  and  confirmed  by  him  after 
its  execution.  And  inasmuch  as  the  general  government  has 
raised  no  objections  to  its  validity,  the  parties  are  bound  for  its 
performance.  Appellant  having  purchased  and  paid  for  the 
tax  title,  and  having  made  valuable  improvements  upon  the 
land,  under  the  belief  that  he  was  the  owner,  and  having 
advanced  the  funds  to  make  the  entry,  his  equities  are  clear, 
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and  entitle  him  to  relief,  upon  his  paying  the  balance  of  the 
money  specified  in  the  agreement.  We  are  at  a  loss  to  see  how 
a  case  presenting  stronger  equities  could  well  occur,  if  appel- 
lant should  pay  the  balance  of  the  money  specified  in  the 
agreement.  This  being  so,  the  court  below  should  have  dis- 
missed the  bill  without  prejudice,  so  as  to  have  enabled  appel- 
lant to  file  a  new  bill  if  he  chose,  for  the  purpose  of  obtaining 
a  conveyance  under  the  written  agreement. 

The  evidence  fails  to  establish  that  degree  of  mental  weak- 
ness or  infirmity  which  the  law  requires  to  avoid  an  agreement. 
It  is,  no  doubt,  true,  that  he  had  been  in  poor  health,  and  was 
perhaps  still  physically  debilitated,  but  we  discover  no  evidence 
of  mental  derangement  or  imbecility,  or  even  weakness  of 
mind,  such  as  would  authorize  a  court  to  say  that  he  was 
incapable  of  comprehending  the  nature  and  effect  of  his  acts, 
or  that  implies  that  he  could  not  comprehend  the  operation  and 
effect  of  this  contract  which  he  entered  into  to  effect  a  compro- 
mise, and  to  save,  as  fiir  as  he  could,  a  portion  of  his  hard 
earned  property.  He  is  not  entitled  to  have  the  agreement  set 
aside  because  he  was  incapable  of  entering  into  the  contract. 

The  decree  of  the  court  below  is  modified,  so  that  the  bill 
will  stand  dismissed  without  prejudice. 

Decree  7nodiJled. 


The  Chicago  and  North  Western  Railway  Company 

V. 

Charles  Dement. 

1.  New  trial — verdict  against  the  evidence.  Although  the  correctness  of 
a  verdict  may  be  doubtful,  yet  if  it  is  not  clearly  against  the  evidence,  or 
unsupported  by  it,  the  finding  will  not  be  disturbed. 

2.  So  in  an  action  against  a  railroad  to  recover  the  value  of  a  cow 
alleged  to  have  been  killed  by  a  train,  the  proof  as  to  the  manner  in 
wliich  the  cow  was  killed  was,  that,  when  found,  she  was  lying  on  her  back  in 
the  railway  ditch,  between  two  and  three  feet  from  the  track,  bloated,  and  the 
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blood  oozing  from  lier  nose.  Tlie  jury  found  slie  came  to  her  death  from  a  pas- 
sing train,  and  the  court,  though  doubtful  of  the  correctness  of  their  finding, 
refused  to  disturb  it. 

3.  Instkuctions  —  omissions  therein  obviated  ly  the  proof.  Although  the 
instructions,  given  in  such  a  case  for  the  plaintiff",  omit  to  state  that  it  must 
be  proved  that  the  road  had  been  operated  for  six  months  prior  to  the  accident, 
yet  no  harm  could  result  to  the  defendant  for  such  omission,  when  it  clearly 
appeared  from  the  evidence  that  the  road  had  been  in  use  for  a  much  longei 
period. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon.  "W". 
TV".  Heaton,  Judge,  presiding. 

The  case  is  stated  in  the  opinion  of  the  court. 

Messrs.  Goodwin  &  Williams,  for  the  appellant. 

Messrs.  Bakge  &  Heaton,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  appellee  against  the 
appellant,  to  recover  the  value  of  a  cow  alleged  to  have  been 
killed  by  a  railway  train.  The  only  question  in  the  case  is, 
whether  the  cow  was  in  fact  killed  by  the  train.  When  found, 
she  was  lying  on  her  back  in  the  railway  ditch,  between  two 
and  three  feet  from  the  track,  bloated,  and  the  blood  oozing 
from  her  nose.  She  bore,  however,  no  external  marks  of  injurj^ 
The  jury  found  she  came  to  her  death  from  a  passing  train. 

We  do  not  consider  this  a  case  in  which  we  can  set  aside  the 
verdict  as  unsupported  by  the  evidence.  It  is  certainly  singu- 
lar that  the  cow,  if  killed  by  the  train,  bore  no  external  marks 
of  violence.  But,  on  the  other  hand,  the  place  where  she  was 
found  dead  raises  a  strong  presumption,  that  she  had  been 
killed  by  one  of  the  several  trains  proved  to  have  passed  over 
tlie  road  the  night  before.  Here  was  a  mode  by  which  the 
death  could  be  explained,  and  no  other  cause  is  shown  to  have 
existed  which  would  explain  it.  Tlie  jury  probably  thought 
an  animal  might  be  so  struck  by  a  train  that  death  would 
ensue  from  an  internal  injury,  without  external  marks  of  vio- 
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lence,  and  that  the  bloated  condition  of  the  cow,  and  the  blood 
oozing  from  the  nose,  indicated  snch  injury,  and  we  cannot 
say  they  were  in  error.  The  question  is  purely  one  of  fact,  the 
determination  of  which  belonged  to  the  jury,  and  though  doubt- 
ful of  the  correctness  of  their  finding,  our  convictions  are  not 
sufficiently  clear  to  justify  us  in  setting  aside  the  verdict.  We 
cannot  say  it  was  clearly  against  the  evidence  or  unsupported 
by  it,  and  the  case  is  not  therefore  of  that  class  in  which  this 
court  awards  a  new  trial  upon  that  ground. 

It  is  urged  that  the  first  and  second  instructions  for  plaintiff 
are  defective  in  not  requiring  it  to  be  proved,  that  the  road 
had  been  operated  for  six  months  prior  to  the  accident.  No 
harm,  however,  can  have  resulted  to  the  defendant  from  this 
omission,  as  it  clearly  appears  from  the  evidence,  the  road  had 
been  in  use  for  a  much  longer  period  of  time.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Toledo,  Peoeia  and  Warsaw  Railway  Company 

V. 

Samuel  Wickeey. 

FENCrNG  RAILROADS  —  injury  to  stock.  Where  cattle  are  injured  upon  a 
railroad  at  a  place  where  the  company  are  required  by  law  to  fence  the  road, 
and  it  had  been  in  operation  several  years  without  that  being  done,  the 
company  are  liable  for  the  damages  resulting  from  such  neglect  of  duty. 

Appeal  from  the  Circuit  Court  of  Livingston  County ;  the 
Hon.  Charles  R.  Stabr,  Judge,  presiding. 

This  was  a  suit  commenced  before  a  justice  of  the  peace  in 
Livingston  county,  by  Samuel  Wickery  against  the  Toledo, 
Peoria  and  Warsaw  Railway  Company,  to  recover  the  value 
of  a  cow,  the  property  of  the  plaintiff,  alleged  to  have  been 
killed  on  the  defendants'  road,  at  a  place  where  the  law  required 
the  same  to  be  fenced,  which  had  not  been  done  although  the 
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road  had  been  in  operation  for  several  years.  The  cause  was 
removed  into  the  Circuit  Court  bj  appeal,  where  a  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff  for  the  value  of 
the  cow.     The  company  bring  the  case  to  this  court  by  appeal. 

Messrs.  Bktan  &  Cocheajst,  for  the  appellants. 

Messrs.  Fleming,  Pillsburt  &  Plumb,  for  the  appellee. 

Per  Curiam  :  "We  have  examined  the  testimony  in  this  case, 
and  it  is  conclusive  on  the  point,  that  the  road  had  beeu  in 
operation  several  years,  and  was  not  fenced  as  the  statute 
requires,  and  that  the  place  where  the  accident  occurred  ■«  an 
a  point  outside  of  the  town,  where  the  law  requires  a  fence. 

"We  perceive  no  ground  for  disturbing  the  verdict,  and  mu  '', 
affirm  the  judgment. 

Judgment  affirmed. 


John  Niemeyer 
Ophelia  A.  Brooks. 

Contracts  —  wlien  not  payable  at  a  particular  time  —  demand.  Where 
time  of  payment  is  not  specified  in  a  contract,  the  law  will  presume  that  it 
was  intended  by  the  parties  to  be  paid  in  a  reasonable  time.  In  such  case,  a 
demand  before  suit  is  not  necessary. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  Benj.  E..  Sheldon,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  conrt, 

Messrs.  Meacham  &  Cochran,  for  the  appellant. 

Messrs.  Goodwin  &  Williams,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 
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It  appears  that  appellant,  on  the  3d  of  February,  1857, 
obtained  an  allowance,  in  the  probate  court  of  Lee  county, 
against  the  estate  of  Joseph  B.  Brooks,  for  the  sum  of  $1,924.98, 
on  a  number  of  promissory  notes  which  he  held  against 
deceased.  A  part  of  them  were  given  by  him  alone,  another 
for  the  sum  of  $300  was  given  by  him  and  Little  jointly,  with 
one  Alexander  as  security.  And  one  for  $300  was  given  by 
Brooks  with  Little  as  security.  Afterward  appellant  received 
a  dividend  of  25  per  cent  on  the  allowance  against  the  estate. 
Subsequently  he  borrowed  of  appellee,  who  was  the  widow  of 
Brooks,  $800,  of  her  own  funds,  and  to  secure  the  same  he 
gave  to  her  an  order  on  the  administrator  of  her  husband's 
estate  for  that  amount  with  interest,  to  be  paid  out  of  the  first 
dividends  on  the  claim  allowed  in  his  favor. 

The  administrator  having  paid  no  further  dividend,  appellant 
went  to  Little  and  Alexander,  and  they,  as  securities  upon  the 
notes  allowed  against  the  estate,  paid  him  $574.22,  and  he 
assigned  that  amount  of  the  claim  which  he  held  against  the 
estate  to  them.  Appellee  afterward  sued  appellant,  in  an 
action  of  assumpsit,  and  filed  a  declaration  containing  the  com- 
mon counts ;  to  which  appellant  filed  the  plea  of  the  general 
•issue,  and  a  trial  was  had  by  the  court,  on  the  consent  of  the 
parties  that  a  jury  should  be  dispensed  with ;  and  the  issues 
were  found  for  the  appellee  and  the  damages  assessed  at 
$574.22.  Appellant  entered  a  motion  for  a  new  trial  which 
was  overruled  by  the  court,  and  judgment  was  rendered  for 
appellee. 

The  evidence  in  this  case  clearly  shows  that  appellant  bor- 
rowed the  sum  of  $800  of  appellee.  There  can  be  no  pretense 
that  this  sum  was  paid  by  her  to  purchase  that  amount  of  the 
allowance  against  her  husband's  estate.  It  was  regarded  by  all 
parties  as  a  loan  and  not  as  a  sale  of  any  portion  of  appellant's 
claim  against  the  estate.  The  order  on  the  administrator  was 
given  as  a  security  for  the  loan  ;  but  does  not  appear  to  have 
been  intended  as  a  sale  of  that  amount  of  the  allowance  or  as  a 
satisfaction  for  the  money  thus  loaned.  "We  can  find  no  evi- 
dence in  this  record,  from  which  it  can  be  inferred  that  the 
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order  was  taken,  or  understood  to  be,  in  payment  of  the  loan. 
No  doubt  the  parties  supposed  that  there  would  be  dividends 
paid  upon  appellant's  claim,  and  that  they  would  discharge  his 
debt  for -the  money  thus  loaned.  But  the  evidence  discloses 
the  fact  that  no  further  dividends  were  made  by  the  adminis- 
trator on  the  claims  allowed  against  Brooks'  estate. 

It  is  true  that  no  time  was  fixed  for  payment  of  the  money 
when  the  loan  was  made.  But  the  law  will  presume  that  it 
was  intended  by  the  parties  to  be  in  a  reasonable  time.  This 
the  law  will  imply  in  the  absence  of  a  time  agreed  upon  by  the 
parties.  It  appears  that  the  loan  was  made  about  the  ITth  day 
of  July,  1857,  and  the  suit  in  this  case  was  not  brought  until 
the  1st  day  of  October,  1861:,  more  than  seven  years  after  the 
loan.  There  was,  therefore,  more  than  a  reasonable  time  within 
which  the  money  should  have  been  paid.  The  money  had 
become  due  long  before  the  suit  was  brought ;  of  this  there  can 
be  no  question. 

It  may,  however,  be  said,  that  a  demand  was  necessary  before 
an  action  could  be  maintained.  As  a  general  rule,  when  no 
time  is  fixed  for  the  payment  of  money,  or  the  performance  of 
some  other  act,  the  part}'^  to  whom  payment  should  be  made, 
or  for  whose  benefit  such  act  is  to  be  performed,  should,  before 
bringing  suit,  make  a  demand.  But  in  most  cases  the  service 
of  a  summons  is  considered  a  suSicient  demand,  Chitty,  in 
his  work  on  contracts,  629,  says,  "  Unless  there  be  an  express 
stipulation  in  the  contract,  or  it  be  requisite  from  the  nature 
thereof,  that  a  request  or  demand  of  performance  be  made, 
such  request  or  demand  is  not  essential  to  complete  the  cause 
of  action ;  but  the  party  is  bound  to  perform  his  contract 
without  being  required  so  to  do,  as  in  the  common  case  of  a 
contract  to  pay  a  sum  of  money  generally,  or  upon  a  certain 
day." 

In  the  case  of  Gihbs  v.  Southam^  5  Barn.  &  Adol.  911,  which 
was  an  action  on  a  bond  for  the  payment  of  a  sum  of  money, 
but  no  time  was  named,  it  was  held  on  a  plea  that  there  had 
been  no  demand,  that  it  was  unnecessary.  And  LirrLEOALE,  J., 
in   delivering  the  opinion,  refers  to  Coke's  Littleton,  208  a, 
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where  it  is  said,  that,  "  In  case  of  a  condition  of  a  bond,  there 
is  a  diversity  between  a  condition  of  an  obligation  which  con- 
cerns the  doing  of  a  transitory  act  without  limitation  of  any 
time,  as  payment  of  money,  delivery  of  charters,  or  J;he  like, 
for  there  the  condition  is  to  be  performed  presently,  that  is,  in 
a  convenient  time ;  and  when,  by  the  condition  of  the  obliga- 
tion, the  act  that  is  to  be  done  to  the  obligee  is  of  its  own 
nature  local,  for  there  the  obligor  (no  time  being  limited)  hath 
time  during  his  life  to  perform  it,  as  to  make  a  feoffment,  etc.,  if 
the  obligee  doth  not  hasten  the  same  by  request."  From  tnese 
authorities  it  is  apparent  that  when  a  party  agrees  to  pay  a  sum 
of  money,  and  no  time  is  specified  therefor,  the  law  implies 
that  it  shall  be  done  in  a  reasonable  time.  It  then  follows, 
that,  as  a  reasonable  time  had  certainly  elapsed  in  this  case, 
ai3pellee  had  a  right  to  maintain  her  action. 

So  far  as  the  evidence  discloses,  the  finding  was  much  less 
than  appellee  was  entitled  to  recover,  but  of  that  appellant  has 
no  right  to  complain.  The  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


Thomas  Tilley 

V. 

J.  L.  Spalding. 


^EW  TBiAL — nerdict  against  the  evidence.  A  verdict  against  evidence  can 
not  stand.  In  an  action  to  recover  $180,  balance  due  on  a  contract,  the  plaintiff 
proved,  without  contradiction,  that  he  made  and  delivered  to  the  defendant,  at 
a  stipulated  price,  two  hundred  washing  machines,  which  were  received  with- 
out objection.  The  defendant  claimed  that  forty  or  fifty  of  the  machines  were 
not  exactly  according  to  the  pattern  furnished.  The  j  ury  found  for  plaintiff, 
but  only  gave  him  $45.  The  court  refused  a  motion  for  a  new  trial.  Held, 
that  the  verdict  was  against  the  evidence,  and  that  the  court  ought  to  have 
granted  a  new  trial. 

Weh'  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 
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Messrs.  Haines,  Story  &  King,  for  the  plaintiff  in  error. 
Messrs.  Moore  &;  Caulfield,  for  the  defendant  in  error. 
Mr.  Jus'ncE  Breese  delivered  the  opinion  of  the  Court : 

This  is  a  clear  case  where  the  jury  have  gone,  not  against 
the  weight  of  the  evidence,  but  against  the  evidence.  The 
proof  is  uncontradicted  that  the  plaintiff  made  and  delivered 
to  the  defendant,  two  hundred  washing  machines,  which  were 
received  without  objection,  and  at  a  stipulated  price  of  six 
dollars  and  fifty  cents  for  each  machine. 

On  the  trial  defendant  claimed  that  about  forty  or  fifty  of 
the  machines  were  not  exactly  according  to  the  pattern  fur- 
nished the  plaintiff.  Allowing  forty-five  of  the  machines  were 
defective,  and  deducting  the  entire  value  of  them,  $292.50, 
and  allowing  all  the  moneys  paid  by  defendant,  which  amount 
to  $525,  there  would  remain  a  balance  due  the  plaintiff  of  four 
hundred  and  eighty-two  dollars  and  fifty  cents,  and  the  jury 
allowed  him  only  forty-five  dollars. 

The  ad  damnum  in  the  declaration  was  one  hundred  and 
eighty-five  dollars,  and  to  this  extent  should  have  been  the 
recovery.  The  motion  for  a  new  trial  should  have  been 
allowed.  Lowry  v.  Orr^  1  Gilm.  70 ;  Scott  v.  Plumb^  2  id.  595 ; 
Baker  v.  Pritchell,  16  111.  Q%  ;  Hopkins  v.  Chittenden's  Admr.^ 
36  id.  112. 

The  judgment  is  reversed  and  the  cause  remanded  that  a 
new  trial  may  be  had. 

Judgment  reversed. 


The  Town  of  Lake  View 

V. 

Fredeeick  Letz  et  al. 

1.  Nuisance  —  concerning  'power  of  certain  tovm  officers  —  to  fr event  as  a 

nuisance  the  location  of  a  cemetery.    When,  by  an  act  of  the  leg^islature,  certain 

cflBcers  of  the  town  of  Lake  View  were  created  a  board  of  trustees,  with  power, 

among  other  things,  "  to  abate  and  remove  nuisances,  and  punish  the  authors 

9  —  ^iTU  III. 
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thereof  by  penalties,  fines  and  imprisonment,  and  to  authorize  and  direct  the 
summary  abatement  thereof ;"  and  such  board  of  trustees,  under  this  authority, 
passed  an  ordinance,  forbidding  any  cemetery  to  be  opened  in  the  town,  witli- 
out  first  obtaining  their  permission,  under  pain  of  a  certain  penalty,  —  held,  that 
he  board  of  trustees  had  no  power,  under  this  grant,  to  prohibit,  in  advance, 
the  establishment  of  any  cemetery  except  as  authorized  by  the  board. 

3.  Decrees  —  not  affected  bp  subsequent  legislation.  When,  by  a  decree  of 
court,  a  town  ordinance  was  declared  invalid,  and  afterward,  by  an  act  of  the 
legislature,  the  ordinance  in  question  was  declared  valid,  such  act  made  the 
ordinance  valid  only  from  the  day  of  its  own  passage,  and  cannot  affect  the 
question  of  error  in  a  decree  rendered  prior  to  that  date. 

3.  Nuisances  —  injunction.  Where  the  thing  complained  of  is  not  neces- 
sarily a  nuisance,  but  may  or  may  not  be  so,  according  to  circumstances,  a 
court  of  chancery  will  not  stay  a  party  until  the  matter  has  been  tried  at  law, 
or,  in  special  cases,  by  a  jury,  on  an  issue  directed  out  of  chancery. 

4.  And  where  the  alleged  nuisance  consists  in  the  obstruction  of  a  street, 
there  is,  unless  in  rare  and  exceptional  cases,  a  complete  remedy  at  law,  to 
which  resort  must  first  be  had,  and  in  which  the  right  must  be  established. 

5.  So,  where  it  is  proposed  to  establish  a  cemetery  in  a  town,  a  court  of  chan- 
cery will  not  interpose  its  preventive  power,  upon  the  alleged  grounds  that 
the  cemetery  will  be  injurious  to  the  public  health,  and  that  it  will  obstruct 
certain  streets  which  have  been  dedicated  to  the  public. 

Wkit  of  Erkor  to  tlie  Superior  Court  of  Chicago.     . 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 

Messrs.  Goudy  &  Chandler,  for  the  plaintiff  in  error. 

Messrs.  Gallup  &  Peabody,  for  the  defendants  in  error. 

Mr.  Justice  La  whence  delivered  the  opinion  of  the  Court : 

The  town  of  Lake  Yiew  was  incorporated  by  a  special  act  of 
the  legislature  in  1857 ;  and,  by  another  act,  approved  February 
16,  1865,  the  supervisor,  assessor  and  commissioners  of  high- 
ways were  declared  a  board  of  trustees.  Various  powers  for 
municipal  government  were  conferred  upon  them,  and  among 
others  the  power  "  to  abate  and  remove  nuisances,  and  jDunish 
the  authors  thereof  by  penalties,  fines  and  imprisonment,  and 
to  authorize  and  direct  the  summary  abatement  thereof."  As- 
suming to  act  under  the  authority  here  given,  the  board  of 
trustees  passed  an  ordinance  in  April,  1866,  forbidding  any 
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cemetery  to  be  opened  in  the  town  without  the  permission  of 
the  trustees,  and  providing  a  penalty  for  a  violation  of  the 
ordinance. 

This  is  a  bill  in  chancery  brought  by  the  town  to  enjoin  the 
defendants  from  establishing  a  cemetery,  which  it  is  alleged, 
they  were  about  to  establish  within  the  limits  of  the  town.  On 
the  hearing  the  Superior  Court  dismissed  the  bill. 

The  decree  of  the  Superior  Court  was  proper.  The  act  of 
the  legislature  authorizing  the  board  of  trustees  "  to  abate  and 
remove  nuisances,"  gave  tiiem  no  power  to  pass  an  ordinance 
forbidding  the  establishment  of  a  cemetery.  Conceding  that 
the  power  to  "  abate  and  remove,"  should  be  construed  as 
including  the  power  to  prevent,  yet  this  preventive  power  could 
only  be  exercised  in  reference  to  those  things  that  are  nuisances 
in  themselves,  and  necessarily  so.  There  are  some  things 
which  in  their  nature  are  nuisances,  and  which  the  law  recog- 
nizes as  such.  There  are  others  which  may  or  may  not  be  so, 
their  character  in  this  respect  depending  on  circumstances. 
Now,  the  town  of  Lake  Yiew  is  a  rural  township,  containing 
about  eleven  sections  or  square  miles  of  territory.  It  is  there- 
fore impossible  to  hold,  that  a  cemetery,  anywhere  within  the 
limits  of  the  town,  must  be  necessarily  a  nuisance,  and  can  be 
prohibited  in  advance  as  such.  A  cemetery  may  be  so  placed 
as  to  be  injurious  to  the  public  health,  and  therefore  a  imisance. 
It  may,  on  the  other  hand,  be  so  located  and  arranged,  so  planted 
with  trees  and  flowering  shrubs,  intersected  with  drives  and 
walks,  and  decorated  with  monumental  marbles,  as  to  be  not 
less  beautiful  than  a  public  landscape  garden,  and  as  free  from 
all  reasonable  objection.  The  power  to  prohibit  the  establish- 
ment of  cemeteries  except  by  the  authority  of  the  trustees  can- 
not be  considered  as  falling  within  the  power  to  abate  and 
remove  nuisances. 

Neither,  for  the  same  reason,  did  the  power  to  pass  this  ordi- 
nance arise  under  that  clause  in  the  law  of  1865,  giving  the 
trustees  the  power  to  regulate  and  restrain  places  "  where  any 
nauseous,  offensive,  or  unwholesome  business  may  be  carried 
on."     To   establish  a  rural   cemetery  and  to  inter  the  dead 
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therein  would  not  necessarily  nor  probably  be  a  business  of  this 
charucter. 

It  may  be  conceded  that  the  trustees  had  the  right,  under 
these  grants  of  power,  to  pass  an  ordinance  regulating  or 
restraining  the  use  of  any  specific  cemetery  within  its  limits, 
on  the  ground  that  its  use  would  be  injurious  to  public  health, 
and  therefore  a  nuisance,  and  such  an  official  determination  on 
the  part  of  the  town  authorities  would  be  entitled  to  the  respect 
that  such  municipal  action  always  receives  in  courts  of  justice. 
All  that  we  decide  is,  that  the  trustees  had  no  power,  under 
this  grant,  to  prohibit  in  advance,  the  establishment  of  any 
cemetery  except  as  authorized  by  the  trustees. 

We  are  referred,  however,  to  an  act  of  the  legislature, 
approved  March  5,  1867,  by  which  the  ordinances  theretofore 
passed  by  the  town  of  Lake  Yiew,  are  declared  valid.  The 
final  decree  in  this  case  was  made  on  the  21st  day  of  I^ovem- 
ber,  1866,  and  before  the  passage  of  this  law.  The  act  would 
make  the  ordinances  valid  only  from  the  date  of  its  own  pass- 
age, and  cannot  affect  the  question  of  error  in  a  decree  rendered 
prior  to  that  date. 

We  cannot,  therefore^  reverse  this  decree,  merely  because  of 
this  ordinance  of  April,  1866. 

It  is  urged,  however,  that  independently  of  this  prohibitory 
ordinance,  the  town  has  the  right  to  invoke  the  chancery  powers 
of  the  court  to  restrain  a  nuisance,  and  that  the  cemetery  in 
question  will  be  a  nuisance  not  only  because  injurious  to  the 
public  health,  but  because  it  will  obstruct  certain  streets  which, 
it  is  alleged,  have  been  dedicated  to  the  public. 

We  had  occasion  in  the  case  of  Dimning  v.  TJie  City  of 
Aurora,  40  111.  481,  to  examine  the  jurisdiction  of  courts  of 
chancery  in  abating  nuisances.  We  there  held,  following  ad- 
judged cases  of  high  authority,  that  where  the  thing  complained 
of  is  not  necessarily  a  nuisance,  but  may  or  may  not  be  so 
according  to  circumstances,  a  court  of  chancery  will  not  stay  a 
party  until  the  matter  has  been  tried  at  law,  or,  in  special  cases, 
by  a  jury  on  an  issue  directed  out  of  chancery.  We  also  held 
that  where  the  alleged  nuisance  consists  in  the  obstruction  of  a 
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street,  there  is,  uuless  in  rare  and  exceptional  cases,  a  complete 
remedy  at  law,  to  which  resort  must  first  be  had,  and  in  which 
the  right  mnst  be  establislied.  See  also  Bliss  et  al.  v.  Kennedy^ 
43  111.  67.  There  is  nothing  in  the  record  before  us  to  take  thia 
case  out  of  the  general  rule,  or  to  justify  a  resort  to  the  pre- 
ventive power  of  the  court.  It  falls  fully  within  the  principle 
of  both  the  cases  above  quoted. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Charles  P.  Allen,  Treasurer  and  Collector  of  Bureau 
County,  State  of  Illinois, 

V. 

The  Peoria  and  Bureau  Valley  Railroad  Company. 

1.  Taxes — special  tax  —  to  he  valid  must  be  authorized.  Tke  levy  of  a  special 
tax  for  purposes  not  autliorized  by  the  legislature,  is  void.  Thus  after  tlie 
passage  of  the  act  of  1803,  authorizing  "  county  courts,  for  county  business  in 
counties  without  township  organization,  and  the  board  of  supervisors  of  coun. 
ties  under  township  organization  in  such  counties  as  may  be  owing  debta 
which  their  current  revenue  under  existing  laws  is  not  suificient  to  pay,  may, 
It  deemed  advisable,  levy  a  special  tax,  not  to  exceed,  in  any  one  year,  one  per 
cent,  upon  the  taxable  property  of  any  such  county,  to  be  assessed  and  col- 
lected in  the  same  manner,  and  at  the  same  time  and  rate  of  compensation  aa 
other  county  taxes  ;  and  when  collected,  to  be  kept  as  a  separate  fund,  in  the 
county  treasury,  and  to  be  expended  under  the  direction  of  the  said  county 
court,  or  board  of  supervisors,  as  the  case  may  be,  in  liquidation  of  such 
indebtedness,"  the  supervisors  of  Bureau  county  passed  a  resolution  levying 
among  other  taxes  a  special  tax  "  for  the  purpose  of  liquidating  the  interest 
on  any  loan  made,  or  to  he  made,  and  to  provide  for  payisag  the  indebtedness 
of  Bureau  county,  for  war  purposes,  one  dollar  on  one  hundred  dollars  of 
valuation  ";  and  payment  thereof  was  resisted,  on  the  ground  that  the  super- 
visors had  no  authority  to  levy  a  tax  to  liquidate  interest  on  loans  to  be  made. 
Held,  that  the  levy  was  unauthorized,  and  void  to  the  extent  of  future  loans. 

2.  Same  —  legal  not  invalidated  by  connection  with  unauthorized,  if  separable. 
The  board  of  supervisors  having  authority  to  levy  a  tax  to  pay  existing  indebt- 
edness, the  levyin  g  of  a  tax,  in  connection  there-vTith,  to  pay  a  non-existing 
indebtedness,  does  not  render  the  entire  levy  void,  if  the  authorized  can  be 
Bejiarated  from  the  unauthorized. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
M.  E.  lioLLiSTEE,  Judge,  }>rcsiding. 
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In  September,  1864,  after  the  passage  of  the  act  of  Feb- 
ruary 16,  1863,  entitled  ^^  An  act  to  enable  counties  owing 
debts  to  liquidate  the  same  "  —  an  extract  from  which  will  be 
found  in  the  opinion  of  the  court  —  the  board  of  supervisors 
of  Bureau  county,  passed  the  following  resolutions  : 

"  Resolved,  That  the  sum  of  fifty  cents  on  the  $100  valua- 
tion of  the  taxable  property  in  the  county  of  Bureau,  is  hereby 
levied  to  defray  the  county  expenses  for  the  year  1864. 

"  Resolved,  That  there  be,  and  is  hereby  levied,  fifty  cents  on 
each  $100  of  taxable  property  in  Bureau  county,  for  the  relief 
of  needy  families  resident  in  said  county,  of  persons  who  have 
and  may  hereafter  volunteer  in  and  from  said  county,  into  the 
military  or  naval  service  of  the  United  States. 

"  And,  also,  that  there  be  levied  the  sum  of  one  dollar  on 
each  one  hundred  dollars  of  taxable  property  in  said  county, 
for  the  purpose  of  liquidating  the  interest  on  any  loan  made 
or  to  be  made,  and  to  provide  for  paying  the  indebtedness  of 
Bureau  county,  for  war  purposes. 

"  Resolved,  That  the  sum  of  forty  cents  on  tlie  $100  of  taxa- 
ble property  in  the  county  of  Bureau,  is  hereby  levied  for  the 
purpose  of  liquidating  the  indebtedness  of  the  county  to  Messrs. 
Ruxton  &  Co.,  maturing  on  or  before  October  1st,  1865. 

"  Resolved,  That  the  treasurer  of  Bureau  county  be  and  is 
hereby  authorized  to  borrow  a  sum  of  money  on  the  credit  of 
the  county,  not  exceeding  $7,000,  for  the  purpose  of  meeting 
such  portion  of  the  indebtedness  of  the  county  as  shall  mature 
before  the  next  tax  can  be  collected,  for  such  length  of  time  as 
in  his  judgment  such  sum  may  be  required,  at  a  rate  of  interest 
not  to  exceed  ten  per  cent  per  annum." 

Under  the  resolution  to  levy  the  tax  to  pay  interest  on  loans 
made  and  to  be  made,  and  pay  indebtedness  of  the  count}',  the 
sum  of  $272,  was  levied  on  the  Peoria  and  Bureau  Valley  railroad. 
The  railroad  company  paid  all '  the  taxes  levied  upon  its  prop- 
erty except  the  said  $272,  which  it  refused  to  pay,  on  the  ground 
that  such  tax  was  unauthorized.  Whereupon  the  treasurer 
In'ought  suit  to  recover  the  balance  of  $272  so  levied,  for  #v'liich 
amount  the  court  gave  judgment,  and  the  defendant  appealed. 
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Mr.  Geo.  L,  Paddock,  for  the  appellant. 

Mr,  Geo.  C,  Campbell,  for  the  appellee.. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the 
Court : 

The  question  is  presented  by  this  record  whether  the  tax  for 
which  this  suit  was  brought  was  authorized  and  legal.  It 
appears  that  the  board  of  supervisors  of  Bureau  county,  at  their 
September  session  in  1864,  levied  five  mills  on  the  dollar  of 
taxable  property  to  defray  the  expenses  of  the  county ;  five 
mills  for  the  beuefit  of  the  families  of  volunteers ;  one  per  cent 
for  the  purpose  of  liquidating  the  interest  on  any  debt  made  or 
to  be  made,  and  to  provide  for  paying  the  indebtedness  of 
Bureau  county  for  war  purposes ;  and  for  i:»aying  indebtedness 
to  Ruxton  &  Co.,  four  mills  on  each  dollar  of  taxable  value. 
Appellee  paid  all  of  the  taxes  levied  upon  its  property,  except 
that  to  meet  interest  on  any  loan  made  or  to  be  made,  and  to 
pay  indebtedness  of  the  county.  The  tax  for  this  purpose 
imposed  upon  appellee's  property  amounted  to  $272,  which 
they  contend  was  levied  without  legal  authority  and  is  void. 

It  appears,  from  the  treasurer's  report  made  to  the  board  at 
the  time  this  tax  was  laid,  that  there  would  be  various  sums  of 
money  required  by  the  county  to  meet  expenses  and  indebted- 
ness. It  appears  from  that  report  that  the  total  county  indebt- 
edness amounted  to  $45,563.38.  That  relief  purposes  would 
require  $25,000.  The  expenses  of  the  Circuit  Court  would  re- 
quire $3,000  ;  expenses  of  the  county  farm  $2,000  ;  expenses  of 
the  county  $12,000  ;  expenses  of  collecting  tax,  etc.,  $2,000 ;  in 
the  aggregate  $89,563.38.  From  this  sura  $4,715.70  cash  in 
the  treasury  was  deducted,  leaving  a  balance  of  $81,847.68. 
The  various  levies  not  in  controversy,  on  the  taxable  property 
of  the  county,  would  produce  about  the  sum  of  $57,163.15, 
which,  deducted  from  the  balance  required  as  shown  by  the 
treasurer's  report,  would  leave  a  deficit  of  $27,684.53.  And  the 
law  of  February  10,  1863,  gave  the  board  of  supervisors  power 
to  levy  not  exceeding  one  per  cent  to  meet  this  indebtedness. 
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A  levy  of  sixtj-eiglit  cents  on  the  $100  of  tlie  taxable  property 
of  the  county  would  have  produced  the  necessary  sum,  while 
the  one  per  cent  which  was  levied  created  about  $13,000  more 
than  the  required  sum,  which  it  is  claimed  vitiated  the  whole 
levy  of  this  item. 

The  first  section  of  the  act  of  1863,  under  which  authority 
to  make  this  levy,  is  claimed,  is  this : 

"That  the  county  courts  for  county  business  in  counties 
without  township  organization,  and  the  boards  of  supervisors  of 
counties  under  township  organization,  in  such  counties  as  may 
be  owing  debts  which  their  current  revenue  under  existing 
laws  is  not  sufficient  to  pay,  may,  if  deemed  advisable,  levy  a 
special  tax,  not  to  exceed  in  any  one  year,  one  per  cent  upon 
the  taxable  property  of  any  such  county,  to  be  assessed  and 
collected  in  the  same  manner,  and  at  the  same  time  and  rate 
of  compensation,  as  other  county  taxes ;  and  when  collected  to 
be  kept  as  a  separate  fund  in  the  county  treasury,  and  to  be 
expended  under  the  direction  of  the  said  county  court  or  board 
of  supervisors,  as  the  case  may  be,  in  liquidation  of  such 
indebtedness." 

It  will  be  observed,  that,  by  the  provisions  of  this  act,  the 
board  of  supervisors  had  power  to  levy  a  tax,  not  exceeding  one 
j)er  cent  on  the  assessed  value  of  the  property  of  the  county, 
to  pay  debts  that  may  be  owing  by  the  county.  By  fair  and 
reasonable  intendment  this  language  can  apply  to  existing 
indebtedness,  but  not  future  anticipated  indebtedness.  And 
the  language  of  the  latter  clause  of  the  section  would  seem  to 
render  it  more  clear  and  unmistakable,  because  it  provides 
that  when  collected  it  shall  be  kept  as  a  separate  fund,  and  be 
expended  in  the  liquidation  of  such  indebtedness.  From  this 
provision  it  is  manifest  that  it  can  be  applied  to  no  other  pur- 
pose. And  if  the  future  indebtedness  should  never  be  incurred, 
as  it  seems  to  be  admitted  it  was  not  in  this  case,  then  the 
fund  becomes  useless,  and  could  only  be  returned  to  the  tax- 
payer, involving  expense,  waste  and  loss,  as  many  persons  from 
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j-emoval,  absence  or  other  causes,  would  never  receive  back  tbe 
money  thej  bad  thus  been  compelled  to  pay,  even  after  deduct- 
ing the  expense  of  collecting  and  refunding  the  tax. 

In  this  case  the  language  of  the  board  in  laying  this  tax  is 
*'  to  liquidate  interest  on  loans  made,  or  to  be  made."  It  hence 
appears  from  this  order,  and  the  treasurer's  report,  upon  which 
they,  no  doubt,  acted,  that  both  kinds  of  indebtedness  were 
intended  to  be  embraced.  It  is,  however,  said,  that  the  tax 
would  be  legal  if  for  a  purpose  authorized  by  law,  although 
the  purpose  of  the  levy  was  not  specified,  or  even  if  an 
improper  purpose  was  recited.  This  would  seem  to  be  no 
answer,  as  it  afiirmatively  appears  that  about  thirteen  thousand 
dollars  of  this  levy  was  unwarranted  and  not  authorized.  This 
excess  was,  therefore,  void,  and  there  could  be  no  rightful 
pretense  for  its  collection. 

It  is,  however,  urged,  that  this  levy  was  rendered  valid  by 
the  sixth  section  of  the  act  of  the  general  assembly,  approved 
January  18,  1865,  Private  Laws,  vol.  1,  p.  100.  An  attentive 
consideration  of  this  act  has  satisfied  us  that  it  does  not  embrace 
this  levy.  It  only  purports  to  legalize  taxes  levied  to  meet 
a])propriations  made,  or  paying  any  indebtedness  within  the 
county,  by  reason  of  bounties  offered  to  volunteers  who  had 
enlisted  and  been  mustered  into  the  service  of  the  United 
States.  This  act  obviously  and  in  terms  refers  alone  to  indebt- 
edness already  incurred  for  the  specified  purposes.  It  will 
bear  no  other  construction,  and  as  it  does  not  appear  that  the 
county  had  incurred  such  indebtedness,  and  levied  this  excess 
for  the  purpose  of  discharging  the  same,  it  was  not  cured  by 
this  act.  Nor  do  we  see  that  the  ninth  section  of  the  act  of 
the  2d  of  February,  1865  (Private  Laws,  vol.  1,  p.  100),  renders 
this  excessive  levy  legal.  It  is  true  that  it  legalizes  taxes 
levied  to  meet  appropriations  made,  to  meet  indebtedness 
incurred  or  thereafter  to  be  incurred  by  the  county,  by  reason 
of  bounties  offered  to  volunteers,  or  for  money  paid  to  drafted 
men,  enlisted  men,  or  such  as  might  be  drafted,  or  should  enlist 
into  the  service  of  the  United  States.  There  is  nothing  in 
this  record  from  which  it  appears  that  any  such  indebtedness 
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had  accrued,  or  did  subsequently  accrue,  hence  this  levy  is  not 
embraced  within  its  provisions. 

Did  this  excess,  in  the  exercise  of  this  power,  render  the 
whole  tax  void,  the  legal  as  well  as  the  unauthorized  portion  ? 
As  a  general  rule,  subject  it  may  be  to  some  exceptions,  where 
a  person  while  exercising  delegated  powers,  whether  for  the 
public  or  for  private  individuals,  performs  acts  within  the 
scope  of  his  authority,  and  others  beyond  its  scope,  the  acts 
well  performed  will  be  sustained,  and  those  unauthorized  will 
be  held  void,  where  they  are  of  such  a  nature  as  to  be  sepa- 
rated without  producing  injury.  But,  on  the  other  hand,  if 
the  acts  are  of  such  a  character  that  the  legal  cannot  be  sus- 
tained independently  of  the  unauthorized  acts,  then  all  must 
fall  together  as  unwarranted.  Then,  having  seen  that  the 
board  were  authorized  to  levy  a  sufficient  sum  to  meet  ex- 
isting indebtedness,  but  not  the  excess,  the  question  is  pre- 
sented whether  that  portion  which  the  board  had  competent 
authority  to  levy,  can  be  separated  from  that  portion  which 
was  unwarranted. 

Had  an  application  been  made  for  a  judgment  against  real 
estate,  and  had  the  sale  been  made  under  an  order  of  the  court 
for  the  entire  sum  levied,  there  can  be  no  question,  that  it 
would  have  been  illegal.  But  had  the  court,  on  objections 
interposed,  or  otherwise,  have  ascertained  by  computation,  the 
portion  which  could  have  been  legally  levied,  and  have  ren- 
dered judgment  for  that  portion  of  the  whole  levy,  could  it  be 
said  that  the  sale  would  be  void  for  that  reason  ?  We  think 
not.  Such  a  separation  of  the  legal  from  the  illegal  portion  of 
the  act  would  be  easy  and  certain,  and  could  not  produce 
injury  to  any  one.  In  the  case  of  Briscoe  v.  Allison,  43  111. 
291,  where  an  injunction  was  sought  to  restrain  a  tax  which 
was  in  part  excessive,  the  excess  was  enjoined,  and  the  bill 
dismissed  as  to  the  remainder.  And  we  see  no  valid  distinction 
between  that  and  the  case  at  bar.  In  this  suit  for  the  recovery 
of  the  tax,  it  is  agreed  no  exceptions  shall  be  taken  to  the  form 
of  action  or  the  parties,  and  that  being  so,  no  reason  is  per- 
ceived why  the  plaintiff  below  may  not  recover.     The  court 
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can  readily  by  computation  ascertain  the  portion  which  was 
authorized  from  the  portion  that  was  unwarranted,  and  ascer- 
tain the  amount,  and  render  judgment  for  its  recovery.  Tha 
judgment  must  therefore  be  reversed  and  the  cause  remanded 
for  fiu'ther  proceedings. 

Judgment  reversed. 


John  N.  Bedard 

V. 

Lyman  Hall  et  al. 

1.  JxjRiSDiCTiON  —  La  Salle  County  Court  —  same  as  Circuit  Court  —  except 
as  to  crimes.  By  an  act  of  1865,  entitled  "  an  act  to  extend  the  jurisdiction  of 
the  County  Court  of  La  Salle  county,  that  court  acquired  equal  and  concurrent 
jurisdiction  with  the  Circuit  Court,  as  to  all  matters  except  crimes  and  misde- 
meanors. 

2.  Presumption  —  that  a  statute  was  constitutionally  passed.  Where  an 
act  is  found  among  the  public  laws,  bearing  the  approval  of  the  governor,  thia 
court  will  presume  that  such  act  was  constitutionally  passed,  the  record  dis- 
closing no  proof  to  the  contrary.  The  journals  of  the  legislature  will  not  be 
examined  here  for  the  first  time,  to  impeach  it, 

3.  Taxation  — public  improvements  —  constitutionality  of  assessments  there- 
for—  against  persons  specially  benefited.  Under  section  5,  article  9,  of  the  Con- 
stitution, the  legislature  may  confer  upon  the  corporate  authorities  of  a  city 
the  power,  in  cases  of  public  improvement,  which  concern  the  whole  public, 
to  assess  each  lot  the  special  benefit  it  will  derive  from  the  improvement, 
charging  such  benefit  on  the  lots,  the  residue  of  the  cost  to  be  paid  by  equal 
and  uniform  taxation. 

4.  Former  decisions.  In  the  cases  of  The  City  of  Chicago  v.  Lamed,  34 
111.  208,  and  the  The  City  of  Ottawa  v.  Spencer  et  al.,  40  111.  211,  the  princi- 
ples therein  established  are  to  be  adhered  to,  and  must  govern  in  like  cases. 

Appeal  from  the  County  Court  of  La  Salle  county;  the 
Hon.  P.  K.  Lelaitd,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Bull  &  Follett,  and  D.  L.  Hough,  for  the  appellant 

Mr.  Olivek  C.  Gray,  for  the  appellees. 
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Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  exhibited  in  the  County  Court 
of  La  Salle  county,  by  Lyman  Hall  and  others,  property  owners 
and  tax  payers,  in  the  city  of  La  Salle,  to  restrain  the  city  col 
lector  from  the  collection  of  a  certain  warrant  issued  to  him, 
requiring  him  to  collect  the  amount  therein  specified,  which 
had  been  assessed  by  the  city  council,  against  certain  real  estate, 
for  special  benefits  accruing  to  such  property  by  means  of  cer- 
tain improvements  to  Main  street  in  that  city.  The  amount 
sought  to  be  enjoined  was  about  $8,000.  The  bill  recites  the 
several  acts  of  the  city  council  in  proceeding  to  make  the  assess- 
ments, and  also  of  the  commissioners  and  other  ofiicers  of  the 
city  under  those  ordinances  in  assessing  the  special  benefits. 
The  bill  alleges  that  the  commissioners  elected  by  the  city 
council  to  make  the  assessments,  reported  an  assessment  against 
property  benefited  to  the  amount  of  about  $20,000 ;  that  the 
report  of  these  commissioners  was  filed  with  the  city  clerk,  and 
notice  given  as  required  by  the  ordinance,  and  on  objections 
made,  the  whole  matter  was  referred  to  a  special  committee, 
on  whose  report  the  city  council  revised  and  corrected  the 
assessment,  reducing  the  same  to  about  $14,000.  The  com- 
plainants alleged  that  their  lots  have  a  frontage  on  Main  street, 
and  that  the  assessment  is  not  made  with  reference  to  the  value 
of  their  property,  and  therefore  is  not  in  conformity  with  the 
Constitution  ;  that  the  improvement  is  a  public  improvement, 
and  should  be  assessed  upon  the  whole  taxable  property  of  the 
city  according  to  its  assessed  value. 

The  city  collector  put  in  a  demurrer  to  the  bill,  and  alleged 
a  want  of  jurisdiction  in  the  County  Court  to  entertain  it,  as  it 
affirmatively  appeared  the  amount  in  controversy  exceeded  the 
sum  of  $1,000,  that  being  the  limit  of  the  jurisdiction  of  that 
court. 

The  demurrer  was  overruled,  and  the  injunction  made  per- 
petual. 

To  reverse  this  decree  the  city  collector  brings  the  case  here 
bj'  appeal,  and  assigns  for  error  that  the  County  Court  had  no 
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jurisdiction  of  the  subject,  and  i»n  overruling  the  demurrer  and 
decreeing  for  complainants. 

In  regard  to  the  question  of  jurisdiction,  it  is  sufficient  to 
say,  that,  by  the  act  of  1865,  entitled  "  An  act  to  extend  tlio 
jurisdiction  of  the  County  Court  of  La  Salle  county,"  equal 
and  concurrent  jurisdiction  with  the  Circuit  Court  of  that 
county  was  specially  conferred  in  relation  to  all  matters  except 
crimes  and  misdemeanors.  Sess.  Laws,  p.  37. 

This  act  is  found  among  the  published  laws  of  that  session, 
and  bears  the  approval  of  the  governor,  and  no  evidence  was 
offered  in  the  court  below,  of  any  matter  or  thing  going  to  show 
that  the  act  was  not  passed  in  conformity  to  the  Constitution. 
"We  will  not  examine  the  journals  for  such  purpose,  but  take  it 
for  true,  that  the  act  was  constitutionally  passed.  We  take 
judicial  notice  of  the  fact,  that  the  law  is  found  in  the  public 
statute  book,  and  no  evidence  having  been  offered  to  impeach 
it,  we  will  not  look  at  the  journals  now,  for  the  first  time,  to 
impeach  it. 

We  pass  over  the  other  matters  alleged  to  bear  on  the  ques- 
tion of  jurisdiction,  as  we  are  of  opinion  they  make  a  case 
eminently  proper  for  the  consideration  of  a  court  of  chancery, 
and  come  at  once  to  the  main  and  important  point  in  contro- 
versy. Is  the  ordinance  in  question  in  accordance  with  the 
provisions  of  the  Constitution  on  the  subject  of  taxation,  as 
interpreted  by  this  court? 

The  sections  of  the  ordinance  bearing  on  the  question  are 
the  following : 

"Section  1.  Be  it  Ordained  hy  the  City  Council  of  the  City 
of  La  Salle,  That  whenever,  in  the  judgment  of  the  city  coun- 
cil, it  shall  become  necessary  to  pave,  grade,  or  macadamize 
any  street,  lane,  alley  or  avenue  in  said  city,  or  to  make  or  con- 
struct any  sewer  or  passage  way  for  water,  or  any  sidewalk,  or 
pavement,  or  make  any  other  public  improvements,  they  shall 
pass  an  order  or  ordinance  to  that  effect,  which  order  or  ordi- 
nance shall  specify  the  nature  and  locality  of  such  public  im- 
provements. 
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"  Sec.  2.  The  city  council  shall  cause  the  appropriate  commit- 
tee, or  a  special  committee  appointed  for  that  purpose,  to  make 
an  estimate  of  the  probable  cost  of  making  such  public  im- 
provement, together  with  the  cost  of  levying  and  collecting  the 
assessment  therefor,  whose  duty  it  shall  be  to  make  such  esti- 
mate as  soon  as  practicable,  and  report  the  same  to  the  city 
council,  either  at  a  regular,  adjourned,  or  special  meeting  of 
the  same,  called  for  that  purpose. 

"  Sec.  3.  Upon  the  report  of  the  probable  cost  of  such  public 
improvement  being  made  as  provided  for  by  the  preceding  sec- 
tion, it  shall  be  the  duty  of  the  city  council  to  appoint,  by 
ballot,  three  commissioners  for  the  purpose  of  making  a  just 
and  equitable  assessment  of  the  cost  of  such  proposed  public 
improvement,  as  hereinafter  provided. 

"  Sec.  4.  The  commissioners  herein  before  provided  for  shall 
be  notified  of  their  appointment  by  the  city  clerk,  and  before 
entering  upon  the  discharge  of  their  duties,  shall  take  and 
subscribe  to  an  oath  of  ofHce,  to  be  filed  with  the  city  clerk, 
substantially  as  follows  :  " 

[The  oath  is  here  set  out  in  full.] 

The  principal  question  arises  upon  the  fifth  and  sixth  sec- 
tions, which  are  as  follows  : 

"  Sec.  5.  It  shall  be  the  duty  of  such  commissioners  to  exam- 
ine the  locality  where  such  public  improvement  is  proposed  to 
be  made,  as  well  as  such  lots,  parts  of  lots,  blocks,  or  parts  of 
blocks,  and  tracts  of  land  as  will  be  specially  benefited  thereby, 
and  to  determine  as  near  as  practicable,  how  much  each  lot,  or 
part  of  lot,  block,  or  part  of  block,  or  tract  of  land  will  be 
specially  benefited  by  such  proposed  improvement,  and  to 
assess  the  amount  of  such  special  benefit  to  each  lot,  block,  or 
tract  of  land,  or  part  thereof,  the  total  amount  of  such  special 
benefit,  however,  not  to  exceed  the  total  cost  of  such  improve- 
ment, and  if  the  amount  of  such  special  benefits  shall  be  less 
than  the  probable  amount  of  the  total  cost  of  such  proposed 
improvement,  they  shall  report  that  fiict  to  the  city  council, 
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and  such  deficiency  shall  be  paid  out  of  monej^s  in  the  city 
treasury  not  otherwise  appropriated. 

"  Sec.  6.  Said  commissioners  shall  make  out  an  assessment  roll 
of  the  real  estate,  in  their  judgment  specially  benefited  by  such 
improvement,  in  which  shall  appear  the  owners'  names,  as  far 
as  known,  a  description  of  the  real  estate  benefited,  the  valuation 
thereof,  and  the  amount  assessed  as  special  benefits,  which  assess- 
ment roll  shall  be  filed  in  the  ofiice  of  the  city  clerk,  within 
forty  (40)  days  from  entering  upon  the  discharge  of  their  duties." 

That  the  charter  of  the  city  of  La  Salle  confers  the  power 
upon  the  city  council  to  pass  this  ordinance  is  not  controverted, 
but  it  is  insisted,  it  was  beyond  the  power  of  the  general 
assembly  to  confer  the  power  upon  that  body. 

The  grant  of  power,  it  would  seem,  by  reference  to  section  5 
of  article  9  of  the  Constitution,  is  ample  for  the  purpose.  It 
provides  that  the  corporate  authorities  of  counties,  cities,  etc., 
may  be  vested  with  power  to  collect  taxes  for  corporate  pur- 
poses, the  only  limit  being,  that  such  taxes  shall  be  unifomi 
with  respect  to  persons  and  property.  It  will  be  perceived  this 
section,  unlike  that  of  section  2  of  the  same  article,  does  not 
require  that  the  value  of  the  property  shall  be  ascertained  and 
assessed  according  to  its  value,  but  only  that  the  tax  upon  it 
shall  be  uniform.  It  would  be  unfair  to  the  owners  of  property, 
in  diSerent  parts  of  a  city,  of  the  same  actual  value  as  that  of 
the  property  to  be  distinctly  and  specially  benefited  by  a  pro- 
posed improvement,  that  they  should  pay  for  the  improvement 
by  an  assessment  on  the  value  of  their  property.  The  special 
benefit  may  be  more  than  the  amount  of  the  tax  assessed  or  the 
value,  and  it  is  only  fair  and  just  that  the  owner  should  be 
charged  with  such  benefit. 

As  we  said,  in  the  case  of  The  City  of  Chicago  v.  Lamed  et  al., 
3-i  111.  203,  in  commenting  on  this  section  of  the  Constitution, 
it  does  not,  in  terms,  authorize  a  special  assessment  for  cor- 
porate purposes,  but  only  to  assess  and  collect  taxes  for  such 
purposes ;  that  a  corporate  purpose  being  ascertained  and 
determined  on  by  the  city  authorities,  the  principle  should  be 
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adopted  in  order  to  carry  it  out,  equally  required  by  the  Con- 
stitution and  demanded  by  the  merest  justice.  Assess  to  each 
lot  the  special  benefits  it  will  derive  from  the  improvement, 
charging  such  benefits  upon  the  lots,  and  the  residue  of  the 
costs  be  paid  by  equal  and  uniform  taxation.  Pp.  279,  280. 

"We  do  not  deem  it  necessary  to  go  over  the  ground  again, 
occupied  in  the  Larned  case.  We  have  recognized  that  case, 
and  the  principles  therein  established,  in  the  subsequent  case  of 
The  City  of  Ottawa  v.  Spencer  et  al,  40  111.  211,  which  was 
for  the  construction  of  a  sidewalk.  The  charter  of  the  city 
required  the  owners  of  each  lot  to  make  the  sidewalks,  at  their 
own  expense,  within  a  certain  time  after  notice.  The  owners 
failing  to  make  the  sidewalks,  they  were  constructed  by  the  eity 
and  the  expense  reported  to  the  common  council,  by  whom  it 
was  assessed  against  the  respective  lots  in  fi-ont  of  which  the 
sidewalk  was  built.  A  warrant  for  its  collection  was  issued 
and  placed  in  the  hands  of  the  city  collector,  who  returned  it, 
no  property  found,  out  of  which  to  make  the  assessment.  The 
usual  notice  was  then  given,  that  a  judgment  would  be  applied 
for  before  the  County  Court  of  La  Salle,  against  the  lots  for 
the  amount  of  the  assessment,  and  for  an  order  to  sell  the  lots. 
The  court  refused  the  judgment,  and,  on  appeal  to  this  court 
by  the  city,  the  judgment  was  affirmed.  In  that  case,  special 
reference  was  made  to  Larned's  case,  and  we  said,  that  although 
in  the  one  case,  which  was  for  an  expensive  improvement  known 
as  the  "  Nicholson  pavement,"  while  in  the  other  it  was  for  a 
plank  sidewalk,  of  comparatively  small  expense,  that  the  same 
principles  govern  both.  In  either  case,  the  owner  of  the 
property  fronting  an  improvement  may  use  and  enjoy  the  ben- 
efits of  it,  in  common  with  all  other  persons.  In  the  one  case 
as  in  the  other,  the  improvement  is  made  for  the  benefit  of  the 
public.  In  neither  case  has  the  owner  of  tlie  property  fronting 
on  the  improvement  any  exclusive  or  greater  rights  in  the 
improvement  than  has  any  other  individual  in  the  community." 
Hence,  the  public  should  pay  for  the  improvement,  the  property 
owner  specially  benefited  by  the  improvement,  to  be  charged  only 
with  the  special  benefits  conferred  on  him  by  the  improvement. 
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We  are  of  opinion  section  five  of  the  ordinance  is  in  strict 
accordance  with  the  principles  established  in  these  two  cases, 
and  we  have  no  desire  to  depart  from  them.  The  contemplated 
improvement  being  for  the  benefit  of  the  whole  public,  that 
public  should  pay  the  cost  of  it,  on  the  principle  equally  just 
and  equitable,  of  charging  the  owner  of  the  property  specially 
benefited  with  the  amount  of  such  benefits,  if  any  there  be,  and 
taxing  the  public  for  the  deficiency  by  an  equal  and  uniform 
assessment.  This  is  substantially  done  by  the  fifth  section,  the 
deficiency,  over  and  above  the  special  benefit  to  be  paid  out  of 
the  money  in  the  city  treasury,  and  which  money  is  presumed 
to  be  the  avails  of  equal  and  uniform  taxation. 

The  decree  of  the  County  Court  is  reversed  and  the  cause 

remanded,  with  directions  to  sustain  the  demurrer  to  the  bill 

and  to  dissolve  the  injunction,  so  that  the  collector  can  proceed 

on  his  warrant. 

Decree  reversed. 


Hugh  Maher,  impleaded,  etc., 

V. 

Maria  Bull,  Administratrix. 

1.  Dissolution  op  partnership  —  in  chancery — for  default  of  one  of  the 
partners.  Where  the  articles  of  co-partnership  between  several  persons,  pro- 
vide that  one  of  the  partners  shall  furnish  a  supply  of  the  commodity  in  which 
the  firm  is  to  trade,  and  the  others  are  to  make  the  sales  and  pay  over  at 
certain  stipulated  periods,  out  of  the  proceeds  of  the  sales,  to  the  partner 
furnishing'  such  commodity,  the  amount  of  the  cost  thereof,  a  failure  on  the 
part  of  those  members  of  the  firm  whose  duty  it  was  to  do  so,  to  pay  over  the 
proceeds  of  the  sales  as  required  by  the  contract,  will  authorize  the  partner 
inj  ured  by  such  failure  to  maintain  a  bill  in  chancery  for  a  dissolution  of  the 
partnership. 

2.  Same  —  whether  mutual  failure  to  comply  with  covenants  wUl  he  considered. 
The  partners  thus  being  in  default  in  not  paying  over  the  proceeds  of  sales,  as 
agreed  upon,  would  not  be  entitled  to  damages  in  such  proceeding,  for  a 
failure  on  the  part  of  the  partner  who  had  agreed  to  supply  the  article,  to 
furnish  what  was  necessary  for  the  business. 

3.  Same  —  of  fraridulent  conduct  on  the  part  of  one  partner.  And  the 
partners  who  failed  to  pay  over  the  money  as  stipulated,  would  be  cut  off  from 
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any  claim  for  damages  by  reason  of  the  other  partner  failing  to  supply  what 
•was  necessary  of  the  commodity  to  be  furnished  for  the  business,  if  they  made 
a  colorable  sale  of  the  stock  on  hand,  inconsistent  with  the  legitimate  pur- 
poses of  the  partnership. 

4.  Same  —  statement  of  account  between  the  partners  —  upon  what  basis.  In 
stating  the  account  between  the  partners  in  such  a  case,  where  it  appeared 
that  the  partners  who  had  control  of  the  sales,  had  made  a  sale  of  a  part  of 
the  stock  of  the  firm,  in  fraud  of  the  rights  of  the  other  partner,  such  sale 
should  be  considered  as  a  sale  for  cash,  and  charged  against  the  partners 
making  it,  accordingly. 

5.  If  the  firm  should  become  liable  for,  and  pay  damages  by  reason  of  the 
failure  of  the  partners  controlling  the  sales  to  fulfill  their  contracts  of  sales, 
no  portion  of  such  damages  should  be  charged  against  the  other  partner  in 
stating  the  account  between  them,  as  the  partners  whose  special  duty  it  was 
to  see  that  such  contracts  were  complied  with  should  not  take  advantage  of 
their  own  wrong. 

6.  Where  there  are  debts  due  the  firm,  and  uncollected,  at  the  time  of  stat- 
ing the  account  between  the  partners,  such  debts  should  not  be  considered  in 
making  up  the  statement,  unless  they  are  of  such  character,  that,  under  the 
contract,  they  are  specially  chargeable  to  one  of  the  partners. 

7.  Receiver  to  collect  debts.  In  such  a  case,  on  bill  filed  by  one  partner  for 
a  dissolution,  and  to  enjoin  the  other  partners  from  collecting  debts,  a  receiver 
will  be  appointed  to  collect  the  debts,  and  be  directed  to  make  proper  distri- 
bution of  the  sums  received  by  him. 

8.  Allegations  and  decree  —  must  correspond.  Parties  can  only  recover 
on  the  case  made  in  their  pleadings. 

9.  So  upon  bill  filed  by  one  partner  against  another  for  a  dissolution  of  the 
partnership,  and  for  an  account,  the  complainant  cannot  be  allowed  damages 
against  the  defendant  for  a  failure  in  duty  on  the  part  of  the  latter,  unless 
there  are  allegations  in  the  bill  upon  which  such  relief  can  be  based. 

10.  Nor  can  the  complainant  have  specific  relief  based  upon  a  sale  made  by 
the  defendant  in  fraud  of  the  complainant's  rights,  except  the  latter  furnish 
the  basis  for  such  relief  by  appropriate  allegations  in  his  bill. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon.  John 
A.  Jameson,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  D.  C.  &  I.  J.  Nicholes,  for  the  appellants. 
Messrs.  Hervet,  Anthony  &  Galt,  for  the  appellee. 
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Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court; 

On  the  IGth  of  April,  1860,  Cadwallader  Bull,  of  Buflalo, 
now  deceased,  and  whoso  wife,  as  his  administratrix,  is  the 
appellee  herein,  entered  into  a  partnership  in  the  coal  business 
with  Maher  &  Kelly  of  Chicago,  who  were  then  engaged  in 
that  trade.  By  the  articles  of  copartnership,  Bull  was  to 
furnish  coal  from  Buffalo ;  Maher  was  to  provide  a  coal  yard, 
fixtures,  and  carts,  and  Kelly  was  to  give  the  business  his 
personal  attention  and  supervision.  The  expenses  of  the  busi- 
ness were  to  be  divided  equally  between  the  parties,  except 
the  salary  of  the  book-keeper,  which  was  to  be  paid  by  Bull. 
Maher  &  Kelly  were  to  bear  all  losses  arising  from  sales  to 
irresponsible  parties.  After  payment  of  expenses  all  moneys 
arising  from  sales  were  to  be  paid  over  weekly  to  the  book- 
keeper for  Bull,  to  the  amount  of  the  cost  of  the  coal.  Bull 
was  to  furnish  all  the  coal  needed  for  the  business.  On  the 
1st  of  September  a  supplemental  article  was  entered  into,  pro- 
viding that  Bull  was  to  have  no  interest  in  coal  not  furnished 
by  him. 

On  the  11th  of  October,  1860,  Bull  filed  a  bill  in  chancery 
against  Maher  &  Kelly,  praying  for  a  dissolution  of  the  part- 
nership, an  account,  and  an  injunction  against  Maher  &  Kelly 
restraining  them  from  making  farther  sales  or  collections.  An 
injunction  was  granted,  and  the  case  coming  on  for  a  final 
hearing  at  the  March  Term,  1866,  of  the  Superior  Court, 
Maher  &  Kelly  were  decreed  to  pay  to  the  complainant  six 
thousand  six  hundred  and  seventy-six  dollars  and  eleven  cents. 
The  defendants  appealed. 

The  bill  prays  a  dissolution  because  of  an  alleged  failure  to 
pay  over  the  proceeds  of  sales  as  required  by  the  articles  of 
partnership.  The  decree  of  the  com*t  below  finds  such  failure 
to  have  been  shown,  and  finds,  we  think,  correctly.  It  appears 
by  the  testimony  of  Plunt,  the  book-keeper,  that  Maher  & 
Kelly  were  in  arrears  to  a  considerable  amount.  The  report 
of  the  master  states  the  cash  receipts,  to  the  time  of  filing  the 
bill,  at  less  than  the  deposition  of  Hunt ;  but,  as  the  deposi- 
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tion  on  this  point  is  positive,  and  given  from  the  books  of  the 
iirni,  and  not  contradicted,  and  as  the  quantity  in  tons  stated 
in  the  report  is  very  nearly  the  same  as  the  total  of  all  the 
sales  given  by  the  witness  in  pounces,  we  presume  the  differ- 
ence in  value  is  a  clerical  error  on  the  part  of  the  master. 

There  having  been  this  failure  to  pay  on  the  part  of  Maher 
&  Kelly,  Bull  liad  the  right  to  file  his  bill,  and  Maher  &  Kelly 
can  take  nothing  by  the  cross-bills  filed  by  them,  in  which 
they  claim  damages  for  failure  on  the  part  of  Bull  to  furnish 
the  coal  necessary  for  the  business.  They  were  themselves  in 
default,  and,  besides,  the  proof  shows  a  sale  by  them  to  RobertS; 
on  the  2d  of  October,  1860,  under  circumstances  which  would 
effectually  cut  them  off  from  a  claim  of  this  character.  It 
was  evidently  a  merely  colorable  sale,  and  inconsistent  with 
the  legitimate  purposes  of  the  partnership. 

But  while  the  Superior  Court  did  not  err  in  decreeing  for 
the  complainant,  the  decree  was  for  too  large  a  sum,  and  pro- 
ceeds in  some  respects  upon  an  incorrect  basis.  Ko  damages 
can  be  allowed  Bull  for  the  failure  of  Maher  &  Kelly  to 
deliver  all  the  coal  claimed  by  Bouton,  because  there  are  no 
allegations  in  the  bill  upon  which  such  relief  can  be  based. 
The  sale  to  Bouton  is  not  mentioned  in  the  bill,  and  parties 
can  only  recover  on  the  case  made  in  their  pleadings.  The 
only  relief  in  regard  to  the  Bouton  sale  which  can  be  given, 
is  to  charge  Maher  &  Kelly,  in  stating  the  account,  with  the 
value  of  the  coal  which  they  failed  to  deliver  at  the  same  rate 
at  which  it  was  charged  to  Bull  when  he  took  the  Bouton  notes, 
that  is,  the  price  at  which  it  was  sold  to  Bouton. 

So  as  to  the  sale  to  Boberts.  No  specific  relief  can  be  based 
upon  the  fact  that  it  was  fraudulent,  for  there  are  no  allega- 
tions in  the  bill  upon  which  such  relief  can  be  given.  The 
complainant,  if  he  desired  special  relief  on  this  ground,  should 
have  amended  his  bill  on  discovering  the  fiicts  connected  Avitli 
the  sale,  and  thus  have  brought  the  question  properly  before 
the  court. 

The  decree  of  the  court  below  must  be  modified,  and  should 
be  made  upon  the  following  principles: 
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The  cost  of  the  coal  furnished  by  Bull  was $6,879  41 

The  total  profit  on  all  the  coal  as  reported  by  the 
master  was  $1,962.11  of  which  one-third  belongs 
to  Bull,  being 654  03 


',533  44 


On  the  other  hand,  Bull  is  chargeable  with  cash  * 

paid  to  him  including  the  Bouton  notes $3,150  06 

One-third  of  the  expenses  estimated  by  the  Su- 
perior Court  in  full  at  $1,202.98,  of  which  one- 
third  is 400  99 

Salary  of  book-keeper  to  be  paid  by  Bull 24Y  02 

Wastage  and  shrinkage  on  coal,  estimated  at  2  per 
cent  or  30  tons,  of  which  one-third  is  cliargeable 
to  Bull 50  00 

$3,848  07 


Deducting  this  sum  from  the  $7,533.44  we  have  a  balance  in 
favor  of  Bull  of  $3,685.37  with  interest  from  October  11,  1860, 
to  date  of  decree.  While,  however,  this  amount  is  due  Bull 
from  the  partnership  assets,  it  would  be  obviously  improper 
that  a  decree  should  be  pronounced  against  Maher  &  Kelly 
personally  for  such  sums  as  they  may  have  been  restrained  by 
injunction  from  collecting,  and  perhaps  may  never  collect. 
The  court  below  will  therefore  direct  another  reference  to  the 
master  for  the  purpose  of  ascertaining  wliat  amount  is  still 
uncollected,  if  any,  on  the  coal  sold  by  Maher  &  Kelly,  and 
furnished  by  Bull,  and  if  there  is  any  thing  uncollected  a 
receiver  will  be  appointed  to  make  the  collections,  and  one- 
third  of  the  amount  when  collected  will  be  paid  over  under  the 
order  of  the  court,  to  the  administratrix  of  Bull.  If,  on  the 
report  of  the  master,  it  shall  appear  that  all  the  accounts  have 
been  collected  by  Maher  &  Kelly,  their  agents  or  otherwise, 
then  the  court  will  decree  the  payment  by  Maher  &  Kelly  of 
the  above  sum  of  $3,685.37,  with  interest  at  six  per  cent  from 
October  11, 1860.     If  it  shall  appear  that  a  part  of  said  accountg 
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are  still  unpaid,  then  the  court  will  deduct  one-tliird  of  the 
amount  of  accounts  unpaid  from  this  sum  of  $3,685.37,  and 
will  render  a  decree  against  Maher  &  Kellj  for  the  remainder. 
In  estimating  the  amount  of  coal  sold  on  credit  and  unpaid,  the 
court  will  consider  the  sale  to  Roberts  for  $2,600  as  a  sale  for 
cash.  If  it  shall  appear  that  an}'-  of  the  coal  has  been  sold  to 
irresponsible  parties,  the  court  will  treat  Maher  &  Kelly  as 
responsible  for  the  amount  of  such  sales,  and  this  question  can  be 
referred  to  the  master.  To  tlie  sum  of  $3,685,37,  above  directed 
to  be  paid,  must  be  added  the  value  of  the  coal  which  Maher  & 
Kelly  failed  to  furnish  Bouton,  and  which  they  should  account 
for  to  the  complainant,  since  the  Bouton  note  is  included  in 
the  $3,150.06  charged  to  Bull  as  cash.  Bouton  swears  that  the 
amount  furnished  by  Bull,  after  the  failure  of  Maher  &  Kelly 
to  supply  him,  was  137,155  pounds  of  Lehigh  and  77,935 
pounds  of  Blossburgh.  No  damages  are  to  be  allowed,  but  the 
value  of  this  coal  is  to  be  ascertained  at  the  rate  per  ton  which 
Bouton  w^as  to  pay  by  the  terms  of  his  purchase,  and  interest 
at  six  per  cent  from  October  11,  1860. 

So  far  as  this  proposed  decree  goes,  the  obligation  of  Maher 
&  Kelly  is  clearly  joint.  They  were  doing  a  coal  business  as 
partners  independently  of  Bull,  and  the  articles  of  partnership 
not  only  make  them  jointly  responsible  for  bad  debts,  but  their 
joint  answer  is  a  clear  admission  that  the  coal  from  Bull  was 
received  and  sold  by  them  jointly.  No  attempt  is  made  to 
sever  their  liability.  The  decree  is  reversed  and  cause  re- 
manded for  further  proceedings. 

At  the  September  Term,  1867,  a  rehearing  of  this  cause  was 
granted,  upon  the  petition  of  the  appellant,  in  order  that  the 
court  might  further  consider  of  the  mode  in  which  the  account 
between  the  parties  should  be  stated,  and  the  following  opinion 
was  filed,  in  respect  thereto: 

Per  Curiam  :  A  rehearing  having  been  granted  in  the  case 
for  the  purpose  of  permitting  the  mode  in  which  the  account 
should  be  stated  to  be  again  brought  to  the  consideration  of 
the  court,  we  liave  again  examined  the  questions  involved,  and 
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the  opinion  of  a  former  term  will  still  stand  as  the  opinion  of 
the  court,  subject  to  the  following  modification  :  The  Superior 
Court,  in  stating  the  account,  will  direct  the  master  to  allow  to 
!Malier  &  Kellj  a  credit  on  the  balance  due  Bull  for  one- 
third  of  all  the  debts  and  liabilities  of  the  firm  at  the  time  of 
the  commencement  of  this  suit,  if  such  debts  and  liabilities 
grew  out  of  matters  as  to  which  the  Superior  Court  shall 
deem  Bull  to  be  justly  chargeable.  lie  is  not,  however,  to  be 
charged  with  any  part  of  the  damages  which  Maher  &  Kelly 
may  have  paid  for  non-delivery  of  coal  according  to  their  con- 
tracts. To  allow  them  contribution  for  such  damages  would 
be  to  allow  them  to  take  advantage  of  their  own  wrong.  Their 
inability  to  deliver  coal  upon  their  contracts  must  be  attributed 
to  their  failure  to  keep  their  covenants  in  their  articles  of  co- 
partnership with  Bull,  and  to  their  fraudulent  sale  of  their  stock 
of  coal  to  Eoberts. 

Decree  reversed. 


Hiram  Pitts  et  al. 

V. 

Philander  L.  Cable  et  al. 

1.  MoRTOAGE — what  constitutes.  The  mere  execution  of  a  deed  absolute 
on  its  face,  and  a  bond  for  the  reconveyance  of  tlie  premises,  upon  certain 
conditions,  does  not  of  itself  stamp  the  transaction  as  a  mortgage ;  and  when 
in  such  case,  the  proof  shows  that  the  parties  intended  an  absolute  sale,  with 
right  to  repurchase  simply,  such  intention  must  govern. 

3.  Usury  —  when  paid  —  cannot  be  recovered  back.  A  party  cannot  recover 
back,  either  at  law,  or  by  bill  in  equity,  usurious  interest  which  he  has  paid. 

3.  Chancery  practice  —  pleadings  must  conform  to  relief  asked.  When  a 
complainant  in  chancery  seeks  a  specific  performance,  his  bill  must  be  framed 
with  that  view, 

4.  Purchaser  —  bona  fide  —  without  notice  of  equity.  Where  a  party  pur- 
chases, without  notice  of  an  outstanding  equity  in  another,  he  is  not  affected 
by  such  equity. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ;  the 
Hon.  Tea  O.  Wilkinson,  Judge,  presiding. 


1Q4  Pitts  et  al.  v.  Cable  et  al.  [April  T., 

Opinion  of  the  Court. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  A.  W.  Webstek,  for  the  appellants. 

Mr.  Geokge  W.  Pleasants,  for  the  appellees. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  filed  by  Hiram  Pitts,  Elias  S.  Gil- 
bert and  Daniel  Phelps,  in  the  Rock  Island  Circuit  Court, 
against  Philander  L.  Cable,  Ransom  R.  Cable,  and  Stillman 
W.  Wheelock,  to  redeem  from  a  mortgage  on  certain  real  estate 
in  Rock  Island  county.  It  appears,  that  complainants  were 
indebted  to  Mitchell  and  Cable  in  a  large  sum  of  money,  and 
that  they  were  the  owners  of  this  and  other  property,  and  owed 
other  debts.  That,  for  the  purpose  of  paying  the  same,  other 
portions  of  the  property  were  sold  to  other  parties,  and  all  of 
their  debt  was  paid  to  Mitchell  and  Cable  except  $3,556.  The 
bill  alleges,  that  to  secure  this  sum  it  was  agreed  that  com- 
plainants should  execute  a  mortgage  on  the  property  in  con- 
troversy, and  that  to  cover  usury  which  entered  into  the  trans- 
action it  was  arranged  that  complainants  should  execute  to 
Philander  L.  Cable,  a  warranty  deed  for  the  premises  in  con- 
troversy, which  seems  to  have  been  done.  And  that  he  was  to 
execute  to  them  a  bond  for  a  reconveyance  upon  their  paying 
him  that  sum  with  ten  per  cent  per  annum,  from  the  first  of 
the  previous  September,  with  all  taxes,  and  ten  per  cent  inter- 
est thereon,  and  any  sum  he  might  expend  in  fencing  the  pre- 
mises in  a  cheap  manner — the  payments  to  be  made  by  the 
1st  day  of  September,  1860.  Also  to  convey  any  corner  lot 
upon  paying  to  him  $200,  or  any  other  of  the  lots  on  the  pay- 
ment of  $150  each.  The  bond  was  executed  upon  these  terms, 
on  the  19th  of  October,  1858.  It  also  contained  a  provision, 
that  if  Cable  should  comply  with  the  bond  it  should  be  void, 
and  that  it  should  be  void  after  the  first  of  September,  1860, 
and  that  Cable  might  sell  the  property  without  reference  to  the 
agreement,  as  he  gave  them  no  further  time  to  buy  the  prop- 
erty or  any  part  of  it. 
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Cable,  in  his  answer,  denies  that  the  transaction  was  intended 
to  be  a  mortgage,  or  to  secure  a  pre-existing  debt.  He  insists 
that  it  was  intended  to  be,  and  became,  a  valid  purchase,  with 
an  agreement  for  a  resale,  in  good  faith.  The  answer  was  not 
under  oath,  as  it  had  been  waived  by  the  bill.  He  admits  that 
there  was  usury  in  the  original  debt,  but  denies  that  it  was 
more  than  one-half  as  much  as  charged.  He  admits  that  the 
note  svas  assigned  to  him  by  his  firm  after  its  maturity,  but 
claims  that  the  assignment  was  not  made  to  conceal  the  usury 
and  says  "  that  in  those  daj's  he  had  become  so  hardened  in 
violating  the  usury  laws  of  tlie  State  that  he  openly  avowed 
his  disregard  of  the  provisions  of  the  statute,  in  that  case  made 
and  provided." 

It  appears  that  when  the  note  held  by  Cable,  against  com- 
plainants, was  paid,  it  was  surrendered  up,  and  no  other  was 
taken,  nor  was  any  obligation  to  pay  the  purchase  money  given 
by  them.  Pitts  was  in  the  occupancy  of  the  land,  and  paid  a 
portion  of  the  taxes,  and  delivered  to  Cable  some  apples  grown 
on  the  place,  but  no  money  was  paid  for  the  purchase  or 
redemption  of  the  lots  within  the  limited  time.  After  the 
first  of  September,  1860,  it  appears  that  Hiram  Pitts  occupied 
the  premises  until  1864,  after  which  time  Cable  and  Wheelock 
occupied  them.  On  the  29th  of  April,  1864,  Cable  conveyed 
the  premises  to  Bennett  and  wife,  for  the  consideration  expressed 
in  the  deed  of  $2,.500,  which  was  recorded  before  Cable's  bond 
was  placed  on  record.  On  the  5th  of  May  following,  Bennett 
and  wufe  conveyed  the  premises  to  Ransom  H.  Cable,  and  he, 
in  September  of  the  same  year,  sold  a  portion  of  the  premises 
to  "Wheelock. 

On  the  question  of  the  intention  of  the  parties  at  the  time 
this  deed  was  made  (and  this  whole  controversy  turns  upon 
their  intention),  there  seems  to  be  some  conflict  in  the  evidence. 
But  when  we  consider  the  testimony  of  Reed,  it  seems  to  be 
better  supported  by  the  circumstances  and  entitled  to  more 
weight  than  that  of  other  witnesses.  He  had  the  most  ample 
means  of  knowing  their  design  in  entering  into  the  arrange- 
ment.    He  acted  for  complainants  and  others  in  negotiating 
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and  arranging  the  details  and  in  consummating  the  arrange- 
ment. He  says,  that  he  then  understood  that  it  was  a  sale  and 
not  a  mortgage.  That  the  property  was  taken  as  a  payment 
of  $3,556  of  the  debt  and  not  as  a  security  for  that  sum.  He 
says  that  such  was  his  understanding  at  the  time  and  still  was 
when  he  testified  ;  that  he  got  it  from  appellants.  He  says, 
that  he  learned  from  them  during  the  summer  previous  that 
Cable  would  take  lots  in  payment  of  the  debt,  and  afterward 
understood  from  them  that  they  had  conveyed  these  lots  on 
account  of  the  debt.  He  testifies  that  they  conveyed  a  large 
tract  of  land  to  White  and  others  for  the  purpose  of  paying 
debts  to  a  large  amount,  about  eleven  or  twelve  thousand  dol- 
lars of  which  they  owed  Cable  and  Mitchell.  That  the  sale  was 
not  sufliicient  to  pay  all  of  the  debts,  and  they  had  to  provide 
for  the  sum  for  which  the  conveyance  was  made  to  Cable,  in 
some  other  mode.  That  out  of  the  sale  to  White  and  others 
all  of  that  debt  was  paid  except  this  $3,556,  which  was  satis- 
fied by  the  conveyance  of  these  lots.  He  states,  that  the  bond 
came  to  be  given  from  the  fact  that  Hiram  Pitts  insisted  that 
the  property  was  worth  a  much  larger  sum  than  the  sum  for 
which  it  was  sold,  and  Cable  contended,  that  it  was  worth  no 
more.  It  was  finally  arranged,  that  if  it  was  worth  more, 
appellants  should  have  the  benefit  of  the  diflference,  and 
should  have  until  the  1st  of  September,  1860,  within  which  to 
repurchase  by  paying  the  consideration  and  taxes  with  ten  per 
cent  interest  pel'  annum  and  the  cost  of  fencing  it,  or  by  paying 
the  prices  as  specified  to  acquire  the  title  to  any  lots  embraced 
in  the  convej^ance. 

This  evidence  is  clear  and  specific  that  it  was  intended  as  a 
sale,  and  not  as  a  mortgage  or  security  for  a  debt.  And  the 
fact  that  the  note  was  given  up  and  canceled  after  the  other 
payments  wore  made,  and  no  other  notes  or  obligations  were 
taken  by  Cable,  supports  this  view  of  the  case.  Had  Cable 
retained  the  note  after  the  other  payments  were  made,  tliat 
would  have  been  a  strong  circumstance  to  establish  the  trans- 
action a  mortgage.  But  if  such  was  the  design,  it  is  strange 
that  Cable  left  the  transaction  in  the  position  that  there  was  no 
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mutuality.  He  had  nothing  by  which  he  could  have  enforced 
payment  of  the  balance  had  the  property  proved  insufficient  on 
a  foreclosure,  had  this  in  fact  been  a  mortgage.  If  the  trans 
action  on  its  face  could  be  held  a  mortgage,  still  we  think  the 
evidence  abundantly  shows  that  it  was  not  so  intended  by  the 
parties.  Reed  was  the  attorney  of  appellants  in  negotiating 
and  closing  this  sale,  and  of  all  others  must  be  presumed  to 
have  known  what  was  their  intention  in  making  the  deed. 

It  is  urged  that  the  fact  that  Hiram  Pitts  continued  in  pes 
session,  and  paid  taxes,  is  evidence  that  the  parties  understood 
the  transaction  to  be  a  mere  security  for  the  prior  indebtedness. 
The  character  of  that  possession  does  not  clearly  appear. 
Appellees  claim  that  he  was  but  a  tenant,  and  that  this  is 
evidenced  by  the  payment  of  taxes  and  the  delivery  of  a  por- 
tion of  the  apples  grown  upon  the  premises.  This  evidence  is 
too  loose  and  inconclusive  to  overcome  the  clear  and  explicit  tes- 
timony of  Reed.  Even  if  it  appeared  that  he  remained  in  pos- 
session, not  as  a  tenant,  but  in  continuance  of  his  former  occu- 
pancy, it  would  not  be  sufficient  to  have  that  effect.  On  the 
whole  case  we  must  hold,  that  this  was  a  sale  with  a  right  to 
repurchase,  and  not  a  security. 

This,  then,  disposes  of  the  question  of  usury.  The  whole 
debt,  usury  as  well  as  the  principal,  having  been  paid,  appel- 
lants cannot  now  recover  it  back  either  at  law  or  by  a  bill  in 
equity.  Nor  can  they  insist,  under  this  bill,  upon  a  specific 
performance,  as  the  bill  is  not  framed  with  that  view.  But  if 
it  were,  it  seems  from  the  evidence  that  Bennett  purchased  in 
good  faith,  for  a  valuable  consideration,  and  without  notice. 
So  that  in  any  view  we  can  take  of  the  case,  as  it  is  now  pre- 
sented, we  can  perceive  no  grounds  for  granting  the  relief 
sought,  and  the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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John  Stoetzell  et  al. 
Alexander  N.  Fullerton. 

1.  Abatement —  death  of  co-plaintiff — suggestion  of  matter  of  form — design 
of  stattite  relative  to.  The  statute  relative  to  the  abatement  of  suits  by  the 
death  of  parties,  was  designed  to  prevent  abatement  in  any  case  where  the 
cause  of  action  would  survive,  on  the  suggestion  of  the  death,  which  sugges- 
tion is  a  matter  of  form,  and  may  be  made  by  either  party. 

2.  Same  —  when  suit  does  not  abate.  In  a  joint  action  of  assumpsit,  on 
account,  by  two  plaintiffs,  where  one  of  them,  pending  the  suit,  died,  and  judg- 
ment was  afterward  rendered  therein,  and  without  suggestion  of  such  death 
having  been  made,  —  held,  that  the  suit  did  not  abate  ;  the  survivor,  on  the 
death  of  his  co-plaintiff,  being  entitled  to  prosecute  the  action  to  final  judg- 
ment. 

3.  Same  —  defendant  shoidd  avail  himself  of  the  death  of  plaintiff 'by  flea 
in  abatement  — failure  to  do  so  —  effect  of.  In  such  case,  the  defendant  to  have 
availed  himself  of  the  fact  of  the  death  of  one  of  the  plaintiffs,  should  have 
pleaded  it  in  abatement ;  but  having  failed  to  do  so,  and  allowed  the  cause  to 
be  tried  upon  the  merits,  under  the  plea  of  non  assumpsit,  under  which  plea 
Buch  death  could  not  have  been  proved,  he  is  bound  by  the  judgment  rendered 
therein,  and  cannot  afterward  question  it  in  a  collateral  proceeding. 

Appeal  from  tlie  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellants. 

Mr.  W.  T.  BuKGEss,  for  the  appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  broui^ht  in  1858,  to  tlie  Cook 
county  Court  of  Common  Pleas,  by  Alexander  N.  Fullerton 
against  John  Stoetzell,  and  others,  to  recover  the  possession  of 
part  of  lot  four,  in  block  eleven,  in  Wolcott's  addition  to 
(Jhica2;o. 

A  verdict  was  found  for  the  plaintiff,  and  a  motion  for  a 
new   trial  having  been  denied,  judgment  was  entered  on  the 
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verdict,  to  reverse  whicli  the  defendants  bring  the  record  here 
by  appeal. 

It  was  conceded  on  the  trial,  that  Charles  Butler,  on  the  26th 
of  June,  1837,  was  the  owner  in  fee  of  this  lot,  and  on  that 
day  sold  and  conveyed  the  same  to  the  plaintiff.  This  was  the 
plaintiff's  title. 

The  defendants  read  in  evidence,  subject  to  all  legal  excep- 
tions, the  record  and  proceedings  in  the  Circuit  Court  of  Cook 
county,  wherein  Charles  ~R.  Reed  and  ^Nathaniel  Church  were 
plaintiffs,  and  Alexander  IST.  Fullerton  was  defendant,  from 
which  it  appeared  that  a  writ  of  summons  in  an  action  of 
assumpsit,  was  issued  in  that  cause,  on  the  11th  day  of  Feb- 
ruary, 1839,  and  served  on  Fullerton,  by  reading,  on  the  next 
day.  The  declaration  was  filed,  containing  the  common  counts, 
on  the  21st  of  that  month,  the  damages  being  laid  at  six  hun- 
dred dollars. 

The  copy  of  the  account  attached  to  and  filed  with  the  decla- 
ration, was  in  the  name  of  C.  H.  Reed  &  Co.  to  invoice  August 
1,  1837,  $914.80,  with  credits  attached,  showing  a  balance  due 
of  $340.75,  with  interest  to  be  computed.  The  general  issue 
was  filed  on  the  14th  of  March,  1839,  and  at  the  March  Term, 
1841,  the  cause  was  submitted  to  the  court  for  trial,  who  found 
for  the  plaintiffs,  and  assessed  the  damages  at  the  sum  of 
$388.73,  and  rendered  judgment  accordingly.  On  this  judg- 
ment an  execution  was  issued  January  24,  1842,  and  levied  on 
the  premises  in  question,  and  on  the  9th  of  May  following 
they  were  bid  off  by  the  plaintiffs'  attorney,  and  the  execution 
indorsed  satisfied  in  full.  A  certificate  of  sale  was  issued  to 
Reed  and  Church,  on  tlie  11th  of  May,  1842,  and  on  the 
22d  of  September,  1843,  a  deed  was  executed  by  the  sheriff  to 
them  for  the  premises.  The  defendants  then  produced  in  evi- 
dence a  quitclaim  deed  of  the  same  premises  to  Charles  R.  and 
Harriet  Church,  two  of  the  defendants,  dated  February  18, 
1857.  It  was  admitted  that  Stoetzell  was  in  possession  of  the 
premises,  and  that  the  other  defendants  claimed  title  to  the 
same.     This  was  the  defendants'  case. 

The  plaintiff'  then  proved  that  Nathaniel  Church  died  in 
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Troy,  New  York,  in  the  fall  of  1839,  on  some  day  between  the 
29th  of  September  and  the  10th  of  November,  of  that  year,  and 
then  insisted,  that  as  Church,  one  of  the  plaintiffs  in  the  action 
of  Reed  and  Church  against  him,  was  dead  at  the  time  the 
judgment  was  rendered  in  the  action,  the  judgment  and  all 
proceedings  under  it  were  void,  and  no  title  passed  to  Reed  by 
the  sheriff's  deed ;  and  of  this  opinion  was  the  court,  and 
accordingly  found  the  defendant  guilty,  and  that  the  plaintiff 
was  the  owner  of  the  fee. 

This  decision  of  the  court  is  the  point  in  the  case. 

The  appellee  contends  that  inasmuch  as  Church,  one  of  the 
plaintiffs,  was  dead  at  the  time  of  the  entry  of  the  judgment, 
and  no  suggestion  of  the  death  uj)on  the  record,  as  required  by 
statute,  the  suit  abated  at  common  law  and  the  judgment  was 
a  nullity. 

This  rule  was  not  universal  at  common  law,  as  appears  from 
the  case  cited  by  appellee's  counsel —  Underhill  v.  Devereux^ 
2  Saunders,  72  (note  i),  as  in  a  quare  impedit  by  two,  or  in  an 
audita  querela  by  two  ;  or  in  debt  by  two  executors,  when  one 
was  summoned  and  severed  and  dies,  the  Mant  did  not  abate ; 
and  when  one  of  two  plaintiffs  died  before  interlocutory  judg- 
ment, but  the  suit  went  on  to  execution  in  the  name  of  both, 
the  plaintiff  was  permitted,  even  after  a  motion  to  set  aside  the 
proceeding  for  this  irregularity,  to  suggest  the  death  of  the 
other  on  the  roll  and  to  amend  the  ca.  sa.  without  paying  costs. 
Newnham  v.  Laiv^  5  Term,  577. 

The  statute  of  8  and  9  William  III,  ch.  11,  as  well  as  our 
own,  was  designed  to  prevent  the  abatement  in  any  case 
"where  the  cause  of  action  would  survive,  on  the  suggestion  of 
the  death,  which  suggestion  is  a  matter  of  form  and  may  bo 
made  by  cither  party.  The  cases  cited  show  that  it  has  been 
often  avowed  to  make  the  suggestion  nunc  pro  tunc^  and  it 
should  be  allowed  in  furtherance  of  justice  and  in  support  of 
the  right.  Newnham  v.  Law,  supra  ;  Hamilton  v.  Ilolcomh,  \ 
Johns.  Cases,  29.  That  was  a  case  of  error  coram  voMs,  and  the 
court,  recognizing  the  doc-trine  in  Newnliam.  v.  Law,  said  courts 
of  law  have  adopted  the  practice  of  granting  all  amendments 
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to  which  the  party  would  have  been  entitled  as  of  course,  pro- 
vided it  be  of  no  prejudice  to  the  other  party,  and  these  cases 
were  cited  as  autliority  in  a  similar  case.  Dormond  v.  Carpen- 
ter, 2  Johns.  184. 

The  death  of  Church  pending  the  suit  was  a  fact  which 
might  have  been  pleaded  in  abatement,  but  the  defendant 
chose  rather  to  try  the  cause  upon  its  merits  under  the  plea 
of  non-assumpsit.  It  is  very  clear  that,  under  tliis  plea,  he 
could  not  give  in  evidence  the  death  of  one  of  the  plaintiffs. 
Camden  et  al.  v.  Robinson,  2  Scam.  507.  If  this  be  so,  then 
surely  he  ought  not  to  be  allowed  to  give  the  fact  in  evidence  in 
another  action,  and  by  that  proof  nullify  the  judgment.  To 
avail  of  the  fact  of  death,  the  defendant  should  have  pleaded 
it  in  abatement. 

The  error,  if  it  be  one,  was  an  error  of  ftict,  which  could 
only  be  corrected  by  a  writ  of  error  coram  vohis. 

By  the  common  law,  before  our  statute,  or  that  of  William 
III,  the  general  rule  was  that,  whenever  the  death  of  any  party 
happened  pending  the  writ,  and  yet  the  plea  was  in  the  same 
condition  as  if  such  party  were  living,  then  such  death  made 
no  alteration,  for  where  the  death  of  the  parties  makes  no 
change  of  proceedings,  it  would  be  unreasonable  that  the  sur- 
viving parties  should  make  any  alteration  in  the  writ ;  for  if 
such  proceeding  were  changed  it  would  set  rights  but  in  the 
same  condition  they  were  in  at  the  time  of  the  death  of  the 
parties,  and  it  would  be  absurd  that  what  made  no  alteration 
should  change  the  writ  and  process  on  the  proceeding.  1 
Bacon's  Abr.  11,  12. 

And  the  rule  is  the  same  in  equity,  where,  if  the  interest 
of  a  party  dying  so  determines  that  it  can  no  longer  affect  the 
suit,  and  no  person  becomes  entitled  thereupon  to  the  same 
interest,  tlie  suit  does  not  abate ;  or  if  the  interest  of  a  party 
dying  survives  to  another  party  ;  or  if  a  surviving  party  can 
sustain  the  suit,  as  in  the  case  of  several  creditors  plaintiffs  on 
behalf  of  themselves  and  other  creditors.  For  the  reason,  that 
the  persons  remaining  before  the  court  either  have  in  them 
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the  whole  interest  in  the  matter  in  litigation,  or,  at  least, 
are  competent  to  call  upon  the  court  for  its  decree. 

In  the  action  of  assumpsit  by  Kead  and  Cliurch  against 
appellee,  it  would  seem  from  the  account  filed,  on  which  the 
suit  was  brought,  that  it  was  a  partnership  demand,  although 
in  the  declaration  they  are  not  alleged  to  be  partners,  yet  it  was 
sued  on  as  a  joint  demand,  and  pro  hac  vice  survived  to  Eeed 
upon  the  death  of  his  co-plaintiff.  Proceeding  to  judgment 
after  the  death  of  Church,  placed  no  right  of  the  defendant 
in  peril,  for  he  could  never  be  liable  to  another  action  for  the 
same  cause  if  brought  by  Reed  as  survivor,  or  by  the  admin- 
istrator of  Church.  It  would  then  be  unreasonable  to  hold, 
as  the  defendant  failed  to  plead  the  death  in  abatement,  that 
now  he  should  be  permitted  to  set  up  that  fact  to  nullify  a 
judgment  obtained  by  defendants'  own  consent  to  the  issue,  on 
such  merits  as  the  issue  then  made  up  presented. 

It  is  urged  by  appellee's  counsel,  if  an  amendment  is  allowed 
here,  nunc  pro  tunc,  such  amendment  would  change  the  whole 
face  of  the  proceedings,  and  show  no  title  in  appellants,  on  the 
principle  that  the  judgment,  execution  and  sheriff's  deed  must 
conform. 

This  point  would  be  well  taken,  if  an  amendment  was  made, 
but  we  take  the  ground  that  there  is  no  necessity  for  any 
amendment,  for  the  reasons  we  have  given.  The  judgment 
was  a  valid  judgment,  and  cannot  be  rendered  null  in  any  col- 
lateral action. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 

cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Judgment  reversed. 


» 
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Joseph  Liness 

V. 

Anthony  C.  Hesing. 

Ex  TUKPi  CAUSA  NON  ORiTUH  ACTIO.  Where  a  person  sends  money  to 
another  with  the  object  of  inducing  the  latter  to  use  his  influence  to  get  the 
former  nominated  for  an  office,  without  reference  to  the  fitness  of  the  applicant 
for  the  position  he  seeks,  or  the  public  good,  and  the  party  receiving  the 
money  does  not  use  his  influence  for  such  applicant,  but  against  him,  the  trans- 
action on  the  part  of  him  who  sends  the  money  is  of  such  improper  character 
that  the  law  will  afford  him  no  remedy  to  recover  it  back. 

"Writ  of  Ereok  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

This  was  a  suit  commenced  before  a  justice  of  the  peace  in 
Cook  county,  by  Joseph  Liness  against  Anthony  C.  Hesing. 
The  cause  was  removed  into  the  Circuit  Court  by  appeal,  where 
a  trial  resulted  in  a  judgment  in  favor  of  Hesing.  Liness 
tliereupon  sued  out  this  writ  of  error. 

Messrs.  Haines,  Story  &  Khstg,  for  the  plaintiff  in  error. 

Mr.  John  Ltle  King,  for  the  defendant  in  error. 

Mr,  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Liness  being  desirous  of  procuring  the  office  of  clerk  of  the 
police  court  in  the  city  of  Chicago,  sent  to  Hesing  the  follow- 
ing letter  : 

"A.  C.  Hesinq,  Esq.,  Chicago,  April  7,  1865. 

"Present—  (Private.) 

"  Dear  Sir  :  Inclosed  please  find  twenty  dollars,  for  which 
please  use  your  influence  to  get  me  nominated  for  police  court 
clerk;  if  I  get  the  nomination,  call  on  me  for  twenty  more. 

"  I  am,  sir,  very  truly  yours, 

"JOSEPH  LmESS" 
8  —  44th  III. 
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Hesing  used  liis  influence  not  for  Liness  but  against  him, 
whereupon  the  latter  brings  this  action  to  recover  the  twenty 
dollars.  The  object  of  sending  this  money  was  to  secure  the 
nomination  and  election  of  the  plaintiff  to  a  public  office  of 
trust  and  responsibility  without  reference  to  his  fitness  for  the 
position  or  the  public  good.  It  was  an  attempt  to  influence, 
by  monied  considerations,  the  action  of  the  defendant,  in  a  mat- 
ter where  every  person  should  be  governed  solely  by  a  regard 
for  the  public  welfare.  The  principle  is  well  settled  that 
courts  will  lend  no  sanction  to  transactions  of  this  character, 
by  recognizing  them  as  the  basis  of  legal  obligations.  JSx  turpi 
causa  non  oritur  actio.  We  must  leave  these  parties  as  we 
find  them. 

Judgment  affirmed. 


Michael  Diversy 

V. 

Epenetus  B.  Kellogg. 

1.  Agency  —  evidence  of,  for  the  jury.  Where  a  party  is  Bhown  to  have 
been  the  agent  of  another  in  a  particular  business,  and  continues  to  so  act 
within  the  scope  of  his  former  authority,  it  will  be  presumed  that  his  author- 
ity still  continues,  and  will  bind  his  principal  unless  the  persons  with  whom 
he  acts  have  notice  that  his  agency  has  ceased. 

2.  Same.  An  agent  for  a  commercial  house  who  travels  and  solicits  orders 
for  his  principal,  in  the  absence  of  proof  will  not  be  presumed  to  have  authority 
to  rescind  his  contracts  and  take  back  goods  furnished  by  the  house  for 
which  he  is  agent,  when  they  prove  unsatisfactory  to  the  customer. 

3.  Sale  —  of  goods  —  delivery  and  acceptance.  If  the  party  of  whom  goods 
have  been  ordered  shall  ship  within  a  reasonable  time,  the  amount  and  quality 
ordered,  and  in  the  manner  directed,  the  property  thereupon  vests  in  the  pur- 
chaser and  is  thenceforth  at  his  risk.  If  after  such  shipment  a  portion  of  the 
goods  are  abstracted  and  others  of  an  inferior  quality  substituted  so  as  to  ren- 
der the  whole  of  an  inferior  quality,  in  that  case  the  loss  must  be  borne  by  the 
purchaser.  As  soon  as  such  goods  are  delivered  to  the  carrier  the  title  vests 
in  the  buyer  subject  only  to  stoppage  in  transitu. 

4.  Same.  Even  if  a  different  kind  from  that  ordered,  should  be  shipped,  and 
is  received  by  the  purchaser  and  he  appropriates  it,  the  title  thereby  vests  in 
him,  and  he  must  pay  what  it  is  reasonably  worth.     He  would  not  in  that  case 
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be  bound  to  receive  it,  but,  on  learning  its  quality,  he  should  in  a  reasonable 
time  give  notice  that  he  declined  to  receive  it,  and  thereby  avoid  liability.  In 
Buch  a  case  the  title  would  vest  in  him  until  he  accepted  it.  In  such  a  case  it 
is  for  the  j  ury  to  say  from  all  the  circumstances  whether  he  did  accept  it. 

5.  Agent — general  and  special.  It  is  not  error  for  the  court  to  instruct  the 
jury  that  a  party  could  only  recover  by  showing  that  the  person  receiving 
goods  for  his  principal  was  his  general  agent  and  acted  within  the  scope  of  hia 
authority,  or  was  his  special  agent  to  receive  the  goods  in  dispute,  unless  it  was 
shown  that  his  general  agency  was  continued  after  his  principal  ceased  to  do 
business.  Such  an  instruction  excludes  the  fact  that  the  person  may  have  the 
general  agency  of  his  principal  before  he  quit  business  and  the  seller  not  noti- 
fied that  he  had  ceased  to  be  his  agent. 

6.  Sale  —  on  order  —  notice  of  sldpment.  A  party  on  shipping  goods  on  an 
order  is  not  bound  to  give  notice  thereof  to  vest  the  title  in  the  purchaser,  or 
a  failure  to  do  so  does  not  relieve  the  purchaser  from  the  acts  of  his  former 
agent,  or  from  giving  notice  that  the  agency  had  ceased. 

7.  Evidence  —  admissions  of  a  party.  As  a  general  rule,  where  admissions 
of  a  party  are  received  in  evidence  generally  they  are  proper  for  all  purposes, 
and  should  be  considered  by  the  jury  and  receive  such  weight  as  they  may 
deem  proper  to  give  them. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Ebeuetus  B. 
Kellogg,  in  the  Superior  Court  of  Chicago,  on  the  25th  of  Feb- 
ruary, 1864:,  against  Michael  Diversy,  to  recover  the  price  of 
a  pipe  of  Cologne  gin.  The  declaration  contained  the  common 
counts.  The  defendant  pleaded  the  general  issue,  with  notice 
of  recoupment  and  set-off.  On  the  4th  of  September,  1866,  a 
trial  was  had  before  the  court  and  a  jury. 

It  appeared  on  the  trial,  that,  on  the  29th  of  September,  1862, 
one  James  M.  Combs,  a  traveling  agent  to  solicit  orders  for 
Kellogg,  a  wholesale  liquor  dealer  in  New  York,  while  in  Chi- 
cago, received  an  order  from  Rose,  the  son-in-law  and  general 
agent  of  defendant,  having  charge  of  his  store,  and  doing  busi- 
ness for  him.  The  order  was  for  three-fourths  of  a  pipe  of 
Cologne  gin,  and  the  directions  were  to  ship  it  by  the  "Western 
Transportation  company's  line.  The  order  was  filled  bv  plaint- 
iff shipping  the  gin   to  defendant.     The  pipe  contained  one 
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hundred  and  thirty-eight  gallons,  and  was  shipped  by  the  trans- 
portation company  as  directed. 

The  gin  reached  Chicago  by  way  of  the  Michigan  Southern 
railroad,  before  the  18th  of  November,  1862.  After  lying 
some  days  in  the  depot,  it  was  sent  to  the  warehouse  of  Keogh, 
the  agent  of  lost  freight.  He  mailed  a  notice  to  defendant,  and 
the  next  day  Rose  went  with  the  notice,  representing  himself 
as  acting  for  defendant,  paid  the  charges,  receipted  for  it  in 
defendant's  name,  and  took  it  away.  He  at  first  objected  to  the 
charges  and  threatened  to  replevy  the  gin.  On  the  18th  of 
November,  in  raising  the  cask  to  an  upper  story  of  Myers  & 
Turaey's  store,  it  fell,  and  was  bursted,  and  the  liquor  was  lost. 
It  was  taken  from  the  freight  house  to  Myers  &  Turney's,  to 
whom  defendant  had  previously  sold  his  stock. 

It  appears,  that  Rose  was  there  after  the  sale,  still  engaged 
in  settling  the  business  of  defendant,  up  to  the  time  the  gin  was 
lost.  Shufeldt  says,  that  at  the  time  it  was  destroyed,  Rose 
was  still  acting  to  all  appearances  as  he  had  before  for  defend- 
ant, and  that  he  purchased  of  defendant,  or  Rose,  a  pipe  of 
gin  about  that  time.  Turney  swears  that  Rose  obtained 
of  him  permission  to  store  the  gin  in  their  house.  Shufeldt 
swears  that  at  the  time  he  purchased  the  pipe  of  gin.  Rose  said 
that  he  and  defendant  had  another  cask  which  had  fallen 
through  the  hatchway.  Rose  seems  to  have  called  on  other  par- 
ties to  examine  the  gin  to  see  if  it  was  accordino-  to  the  samnle. 

There  was  testimony  that  the  gin  was  of  inferior  quality,  and 
not  worth  more  than  one  dollar  per  gallon,  instead  of  two  and 
a  quarter,  the  contract  price.  Cowles  swears,  that  the  gin 
shipped  was  of  the  quality  ordered,  and  w^orth  the  sum  agreed 
to  be  paid.  There  was  testimony,  that  after  the  gin  was  taken 
into  possession  by  Rose,  Combs  tried  to  sell  the  gin  to  other 
persons,  saying  that  it  was  not  satisfactorj'  to  defendant. 

Defendant  asked  a  number  of  instructions,  the  fifth  and 
tenth  of  which  the  court  refused  to  give.     They  are  these: 

"  5.  The  plaintiff  can  only  hold  Mr.  Diversy  for  the  acts  of 
Mr.  Rose,  by  showing  that,  at  the  time  when  Rose  received  the 
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gin,  he  was  either  Diversy's  general  agent,  acting  within  the  scope 
of  his  authority,  or  else  that  he  had  specific  authority  to  receive 
that  particular  pipe  of  gin  on  Diversy's  behalf;  and  unless 
the  jury  find  from  the  evidence,  that  Kose's  general  agency  was 
continued  after  Diversy  had  sold  out  his  business  and  store  to 
Myers  &  Turney,  or  that  Kose  was  specially  authorized  by 
Diversy  to  go  to  Keogh's  and  get  that  particular  pipe  of  gin, 
Mr.  Diversy  is  not  liolden  for  his  acts  or  declarations  in  the 
premises,  and  the  law  on  this  point  is  for  the  defendant." 

"10.  If  the  transaction  was  merely  a  conditional  order 
to  send  a  certain  quality  of  gin,  if  they  could  find  it,  and 
Diversy  received  no  advice  of  shipment,  he  was  not  compelled 
to  notify  plaintiff  that  Kose's  agency  had  ceased,  in  order  to 
relieve  himself  from  responsibility  for  Rose's  unauthorized  acts, 
after  Diversy  had  sold  out  to  Myers  &  Turney." 

The  defendant's  ninth  instruction,  as  asked,  is  this: 

"  9.  If  a  party  produces  a  document  containing  certain  state- 
ments which  are  uncontradicted  by  other  evidence  in  the  case, 
such  uncontradicted  statements  are,  as  against  the  party  pro- 
ducing the  document,  evidence  of  the  facts  so  stated.  If, 
therefore,  Mr.  Diversy's  affidavit,  produced  by  plaintiff',  states 
that  the  contract  was  rescinded,  or  that  Rose's  agency  had 
ceased,  or  any  other  fact  material  in  the  case,  such  statement 
of  fact  is  to  be  presumed  to  be  correct,  unless  the  contrary  is 
proved  in  the  case.  The  plaintiff  can  only  use  Mr.  Diversy's 
affidavit  to  show  admissions  against  the  defendant,  and  not  for 
the  purpose  of  attacking  the  defendant's  veracity." 

The  court,  however,  modified  it  before  it  was  given  by  strik- 
ing out  of  the  latter  part  of  it,  this  clause : 

"  The  plaintiff  can  only  use  Mr.  Diversy's  affidavit  to  show 
admissions  against  the  defendant,  and  not  for  the  purpose  of 
attacking  the  defendant's  veracity." 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  $138. 
Defendant  thereupon  entered  motions  for  a  new  trial  and  in 
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arrest  of  judgment,  which  were  overruled  and  judgment  was 
rendered  upon  the  verdict ;  to  reverse  which  he  prosecutes  this 
appeal,  and  urges  a  reversal,  because  of  the  refusal  to  give 
his  fifth  and  tenth  instructions  and  in  modifying  his  ninth 
before  it  was  given ;  because  the  verdict  is  against  the  evidence ; 
and  because  the  motion  for  a  new  trial  was  overruled. 

Mr.  Edward  Mahtin,  for  the  appellant. 

Mr.  G.  W.  Beakdt,  for  the  appellee. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court : 

It  is  first  insisted  that  Rose  was  not,  at  the  time  he  received 
the  liquor,  paid  the  charges,  and  gave  the  receipt  in  appellant's 
name,  his  agent.  The  evidence  clearly  establishes  the  fact  that 
he  was  his  agent,  and  had  authority  to  order  the  liquor  in 
September.  And  whether  he  was  acting  as  such,  or  whether 
his  authoritv  had  been  revoked  when  he  received  this  consign- 
ment,  was  a  question  for  the  determination  of  the  jury.  On 
that  question,  the  evidence  was  conflicting.  He  says  it  had 
ceased,  but  others  state  that  he  was  attending  to  appellant's 
business  in  closing  it  up,  and  he  evidently  assumed  to  have 
authority  to  act  for  him,  in  giving  the  receipt  to  the  ware- 
houseman in  appellant's  name,  and  removing  the  liquor  to  his 
late  place  of  business.  Nor  does  it  appear  that  any  person  was 
informed  that  he  had  ceased  to  act  as  appellant's  agent  during 
the  time  all  these  transactions  were  occurring.  "We  are  therefore 
of  the  opinion,  that  the  jury  were  warranted  in  finding  that  his 
acts  were  binding  upon  appellant. 

"Whetlier  Combs  was  authorized  to,  or  did,  rescind  the  con- 
tract, and  receive  the  liquor  from  Rose  for  appellant,  were  also 
questions  for  the  consideration  of  the  jury.  And  on  the  first 
of  these  questions  there  seems  to  be  no  evidence,  unless  it  can 
be  inferred,  that  an  agent  who  travels  to  solicit  orders  for  a 
commercial  house,  also  has  authority  to  cancel  his  contracts, 
and  receive  back  goods  shipped   to  and  not  satisfiictorj^  to  a 
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customer.  The  nature  of  the  employment  would  not  seem  to 
embrace  such  authority,  and  we  can  not  judicially  know  that  it 
does,  and  in  the  absence  of  proof  we  can  not  hold,  that  it  was 
within  the  scope  of  his  agency.  On  the  other  (piestion,  if  it 
were  conceded  that  such  an  agency  embraces  the  authority  to 
take  goods  back,  after  an  order  has  been  filled,  the  evidence  is 
uncertain.  Combs  seems  to  have  oiFered  to  sell  the  liquor  as  the 
property  of  appellant  and  not  as  that  of  appellee ;  while  Rose 
says  he  did  take  the  liquor  back.  In  this  conflict  it  was  for 
the  jury  to  determine,  and  we  are  not  disposed  to  disturb  their 
finding. 

It  is  again  urged  that  the  liquor  was  not  of  the  quality 
ordered,  and  appellant  was  not,  therefore,  bound  to  accept 

If  appellee  shipped,  within  a  reasonable  time,  the  amount 
and  quality  of  liquor  sold  to  appellant,  in  the  manner  directed, 
the  property  vested  in  the  latter,  and  it  was  at  his  risk  from  the 
time  it  was  shipped.  If  after  shipment,  a  portion  was  drawn 
out  by  others,  and  it  was  filled  with  other  spirits,  so  as  to  render 
it  of  an  inferior  quality,  then  the  loss  must  fall  upon  the  pur- 
chaser. As  soon  as  goods  are  delivered  to  a  carrier,  under  a 
contract  of  sale,  the  title  vests  in  the  purchaser,  subject  to  stop- 
page  in  transitu,  but  with  no  other  lien,  unless  expressed  in  the 
terms  of  the  sale.  In  this  case,  Combs  states,  that  he  knew  a 
good  article  of  imported  gin  was  shipped  to  appellant,  as 
directed,  and  if  this  be  true,  and  the  jury  seem  to  have  so 
found,  no  reason  is  perceived  why  appellant  should  not  pay  for  it. 

Or  even  if  a  difl:erent  kind  from  that  which  was  ordered  was 
shipped,  and  appellant  received  it  and  appropriated  it,  he 
thereby  made  the  property  his  own,  and  must  be  held  liable  to 
pay  what  it  was  reasonably  worth,  under  the  common  counts. 

If  it  was  a  different  quality  from  that  purchased,  he  was  not 
bound  to  accept  it,  but  might,  upon  learning  its  quality,  within 
a  reasonable  time,  give  notice  that  he  declined  to  receive  it,  and 
thereby  avoid  liability. 

In  that  case  the  property  would  not  become  his  until  he 
accepted  it  with  a  knowledge  of  its  quality,  or  after  having  a 
reasonable    opportunity  of   determining  its  quality.     In  this 
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case  there  is  evidence  strongly  tending  to  prove  an  acceptance, 
and  it  was  for  the  jury  to  say  whether  the  appellant  did,  by  his 
agent,  i-eceive  the  liquor,  and  retain  it  an  unreasonable  time 
after  acceptance,  without  giving  notice  that  it  was  rejected. 
There  seems  to  be  no  evidence  which  explains  why  it  waa 
taken  from  the  warehouse,  if,  as  Rose  says,  "  he  did  not  know 
whence  it  came."  He  knew  that  he  had  given  the  order,  and 
must  have  known  the  character  of  the  contents  of  the  cask,  and 
we  cannot  believe,  unless  some  explanation  was  given,  that  he 
did  not  know  that  it  was  from  appellee,  and  he  does  not  pre- 
/  tend  that  he  notified  him  that  the  liquor  was  rejected. 
^^  It  is  insisted  that  the  court  erred  in  refusing  to  give  the  fifth 
instruction  asked  by  appellant.  It  asserts  that  appellee  could 
only  recover  by  showing  that  Rose  was  appellant's  general 
agent,  and  acted  within  the  scope  of  his  authority,  or  was  his 
special  agent  to  receive  this  pipe  of  gin  ;  and,  unless  he  proved 
that  his  general  agency  was  continued  after  appellant  sold  his 
store  to  Myers  &  Turney,  or  that  Rose  was  specially  authorized 
to  receive  the  particular  pipe  of  gin.  This  instruction  ignores 
entirely  the  fact  that  if  Rose  was  the  general  agent  of  appel- 
lant, and  as  such  was  acting  within  the  scope  of  his  authority 
Vv'hen  he  ordered  the  gin  of  appellee,  his  acts  would  still  bind 
appellant  within  the  scope  of  that  authority,  after  it  ceased, 
until  appellee  was  informed  of  that  fact. 

This  instruction  was  therefore  properly  refused  by  the  court. 

The  tenth  instruction  asked  by  appellant  and  refused  by  the 
court,  asserts  that  if  the  transaction  was  merely  a  conditional 
order  to  send  a  certain  quality  of  gin,  if  it  could  be  found,  and 
appellant  received  no  advice  of  shipment,  he  was  not  compelled 
to  notify  appellee  that  Rose's  agency  had  ceased,  in  order  to 
relieve  himself  from  responsibility  for  Rose's  unauthorized  acts, 
after  appellant  had  sold  to  Myers  &  Turney.  "We  do  not  per- 
ceive upon  what  principle  the  failure  of  appellee  to  notify 
appellant  of  the  shipment,  could  release  him  from  the  acts  of 
his  former  agent,  or  relieve  him  from  giving  notice  that  his 
agency  has  ceased.  We  do  not  know,  as  a  matter  of  law,  that 
appellee  neglected  any  duty  in  failing  to  give  notice  of  ship- 


1867.]  Gates  v.  City  of  Aurora.  121 

Syllabus. 

inent,  when  the  goods  came  in  the  reguhir  time  of  transporta- 
tion. The  goods  were  ordered,  shipped  and  received,  so  far  as 
we  can  see,  in  the  usual  course  of  trade,  and  the  failure  to 
advise  appellant,  in  such  a  case,  that  the  goods  had  been 
shipped,  released  appellant  from  no  liability  or  duty.  We 
therefore  perceive  no  error  in  refusing  tliis  instruction. 

The  last  clause  of  the  ninth  instruction  asked  by  appellant, 
was  not  improperly  stricken  out  before  it  was  given.  When 
the  admissions  of  a  party  are  introduced  in  tv^idence  by  the 
opposite  party,  as  evidence  generally,  they  are  proper  for  all 
legitimate  purposes.  When  admitted,  if  inconsistent  and  con- 
tradictory, they  might  be  entitled  to  but  little  weight,  or  if 
tliey  showed  a  want  of  veracity,  that  would  be  his  misfortune. 
But  in  this  case  his  veracity  was  not  in  issue,  and  we  do  not 
perceive  that  this  clause  of  the  instruction  was  pertinent  to  any 
issue  before  the  jury.  We  do  not  see  that  any  injury  resulted 
to  appellant  from  the  modification  of  jhe  instruction. 

After  a  careful  examination  of  this  entire  record  we  perceive 
no  error,  and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed 


R  "Wilder  Gates 

V. 

The  City  of  Aurora. 

1.  Summons  — for  violation  of  ordinance  of  the  city  of  Aurora.  The  charter 
of  the  city  of  Aurora  prescribes  the  mode  in  which  suits  shall  be  brought 
before  the  police  magistrates  of  the  city  for  a  violation  of  any  of  its  ordinances, 
requiring  it  to  be  stated  in  the  summons  the  ordinance  alleged  to  have  been 
violated. 

2.  S.\ME  —  the  allegations  and  proof  must  correspond.  And  where  in  such  a 
case,  the  ordinance  named  in  the  summons,  as  having  been  violated,  is  ex- 
cluded upon  the  trial,  the  city  cannot  proceed  against  the  defendant  on  another 
ordinance  of  a  different  character.  The  ordinance  stated  in  the  summons  to 
be  violated  is  the  cause  of  action,  and  it  cannot  be  shifted,  ■\%'ithout  consent,  to 
another  cause,  even  if  the  magistrate  has  j  urisdiction  of  that  other  cause. 
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Appeal  from  the  Circuit  Court  of  Kendall  county  ;  the  Hon. 
Madison  E.  Hollistee,  Judge,  presiding. 

This  was  a  proceeding  commenced  in  the  name  of  the  City 
of  Aurora  against  R.  Wilder  Gates,  before  one  of  the  police 
magistrates  of  that  city.  The  cause  was  taken  by  appeal  to 
the  Circuit  Court  of  Kane  county,  and,  before  final  trial,  was 
removed  into  the  Circuit  Court  of  Kendall  county,  where  a 
trial  resulted  in  a  judgment  for  the  defendant,  from  which  he 
appealed  to  this  court. 

The  opinion  of  the  court  sets  forth  the  alleged  ground  of 
error. 

Messrs.  Wagner  &  Caneield,  for  the  appellant. 

Mr.  C.  J.  Metzner  and  Mr.  B.  F.  Parks,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

We  have  not  deemed  it  necessary  to  consider  any  other  point 
made  on  this  record  than  the  one  first  made  and  argued  on  the 
brief  of  appellant,  and  it  is  this :  The  city  charter  prescribes 
the  mode  in  which  suits  shall  be  brought  for  a  violation  of  a 
city  ordinance,  stating  in  the  summons,  the  ordinance  violated. 
This  action  was  brought  for  a  violation  of  the  ordinance  en- 
titled "streets  and  alleys."  On  trial,  this  ordinance  was  ex- 
cluded from  the  jury,  and  the  city  was  allowed  to  proceed 
against  the  defendant  on  another  ordinance  of  the  city  of  a 
different  character,  and  against  the  objections  of  the  defendant. 

This  we  think  was  error,  on  the  familiar  principle,  that  a 
defendant  must  be  apprised  of  the  nature  of  the  accusation  or 
claim  against  him,  unless  where  that  is  dispensed  with  by  some 
statute,  as  in  proceedings  before  a  justice  of  the  peace,  when 
filino;  an  account,  is  held  as  a  sufficient  statement  of  the  cause 
of  action.  But  the  charter  of  the  city  provides  that  the  sum- 
mons shall  state  the  ordinance  violated.     This,   then,  is  the 
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cause  of  action,  and  it  cannot  be  shifted,  without  consent,  to 

another  cause,  even  if  the  magistrate  had  jurisdiction  of  that 

other  cause. 

The  judgment  is  reversed. 

Judgment  reversed^ 


Frederick  W.  Storing 

V. 

Oliver  "W.  Onley. 

1.  Practice  in  the  supreme  court — entering  final  judgment  therein. 
Where,  in  a  proceeding  by  distress  for  rent,  a  general  judgment  was  rendered 
and  execution  awarded  upon  the  finding  of  the  jury,  the  Supreme  Court  will 
reverse  the  judgment  for  the  error,  and  remand  the  cause  with  directions  to 
the  court  below  to  enter  a  final  order  in  conformity  with  the  statute  ;  but  the 
final  order  will  not  be  entered  in  the  appellate  court. 

2.  Former  decision.  In  Alwood  v.  Mansfield,  33  111.  452,  which  was  a 
case  of  similar  character,  the  final  order  was  entered  in  the  appellate  court, 
but  it  is  considered  the  better  practice  to  remand  the  cause  and  let  the  final 
order  be  entered  in  the  court  below. 

Wkii  of  Error  to  the  Circuit  Court  of  Ogle  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

The  opinion  of  the  court  states  the  case. 

Messrs.  Lelakd  &  Blanchard,  for  the  plaintiff  in  error. 

Mr.  George  C.  Campbell,  for  the  defendant  in  error. 

Per  Curiam  :  The  only  error  complained  of  in  this  cause  by 
the  counsel  for  plaintiff  in  error  is  that  a  general  judgment 
was  rendered  and  execution  awarded  upon  the  finding  of  the 
jury,  the  proceeding  being  distress  for  rent.  It  is  admitted  by 
the  counsel  for  defendant  in  error  that  this  was  error,  and 
that  the  judgment  must  be  reversed,  but  he  asks  that  a  final 
order  be  entered  in  this  case  as  was  done  in  Alwood  v.  Mans- 
field^ 33  111.  458.  It  was  afterward  found,  however,  in  tliat 
very  case,  that  some  practical  inconveniences  grew  out  of  the 
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entry  of  the  order  in  this  court.  We  deem  it  the  better  prac- 
tice and  more  convenient  for  parties,  to  reverse  the  judgment 
and  remand  the  cause  with  instructions  to  the  Circuit  Court  to 
enter  a  iinal  order  in  conformity  with  the  statute  as  explained 
in  Alwood  v.  Mansfield^  above  cited.  The  judgment  as  entered 
is,  therefore,  reversed  and  the  cause  remanded,  and  the  Circuit 
Court  on  the  filing  of  the  order  of  this  court  will  enter  the 

proper  final  order. 

Judament'  reversed. 


Joseph  McPherson 

V. 

Murray  Nelson  et  al. 

1.  Practice  —  hill  of  exceptions  should  contain  all  of  the  evidence  to  he  ex- 
amined. Where  the  bill  of  exceptions  fails  to  state  that  it  contains  all  of  the 
evidence,  the  court  will  not  examine  to  see  whether  that  which  appears  in  the 
record  does  sustain  the  verdict.  In  such  a  case  it  will  be  presumed  that 
the  finding  is  correct  until  it  is  rebutted  by  evidence  in  the  record,  as  the  pre- 
sumption must  be  indulged  that  there  was  other  evidence  sufficient  to  warrant 
the  verdict. 

2.  Allegations  and  proof.  Wliere  the  declaration  contains  no  averment 
of  a  tender  but  a  readiness  and  willingness  to  perform,  plaintiff  need  only 
show  such  readiness  and  willingness  to  perform.    A  tender  need  not  be  proved. 

3.  Contract  —  excuse  for  not  performing.  Where  a  party  through  his 
agent  purchases  grain  to  be  delivered  at  a  future  day  and  he  fails  to  furnish 
his  agent  with  means  to  pay  for  it,  and  it  is  proved  that  the  property  would 
not  have  been  received  if  a  tender  had  been  made,  and  that  the  grain  was  ready 
for  delivery  under  the  agreement  and  offered  to  be  delivered,  and  it  was 
refused,  then  there  was  a  right  of  recovery.  With  such  evidence  before  the 
jury  a  judgment  would  not  be  reversed  on  account  of  instructions  unless  they 
were  clearly  erroneous  and  must  have  misled  the  jury. 

4.  Rehearing  in  the  Supreme  Court.  Where  a  party  brings  a  record  to 
this  court,  assigns  error  thereon,  and  submits  the  cause  for  decision  upon  the 
transcript  as  it  then  stands,  a  rehearing  will  not  be  granted  at  his  instance, 
ttfter  the  cause  is  tried  and  a  judgment  rendered,  upon  the  ground  of  an 
alleged  mistake  committed  by  the  clerk  below  in  making  the  transcript  of  tha 
f'^ord.* 

♦  See  also  Doyaton  v.  CkampHii,  40  HI.  G3. 
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Statement  of  the  case. 

Appeal  from  the  Superior  Court  of  Cliicago ;  the  Hon. 
John  M.  Wilson,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  Murray  Nelson 
and  Enoch  B.  Stevens,  partners  under  the  firm  name  of  Mur- 
ray Nelson  &  Co.,  against  Elias  B.  Stiles  and  Joseph  Mc- 
Pherson. 

The  declaration  contained  three  special  counts  on  a  contract 
for  five  thousand  bushels  of  oats  purchased  on  the  25th  of  Feb- 
ruary, 1865,  at  sixty-one  and  a  half  cents,  to  be  delivered  by 
plaintiffs  to  defendants  during  the  month  of  March,  1865.  It 
is  averred  in  the  second  count  that  plaintiffs  had  the  oats  and 
were  ready  and  willing  to  deliver  the  same  at  all  times  during 
the  month  of  March,  1865 ;  but  the  defendants  did  not  nor 
would  take  and  receive  the  oats.  The  common  counts  were 
added.  A  plea  of  the  general  issue  was  filed  by  Stiles  in  per- 
son, and  a  like  plea  by  McPherson  by  his  attorneys. 

A  trial  was  afterward  had  before  the  court  and  a  jury.  Evi- 
dence was  heard,  tending  to  prove  the  sale  of  the  oats ;  that 
plaintiffs  had  oats  to  the  amount  of  the  contract,  and  sought 
the  agent  of  defendants  to  tender  him  warehouse  receipts  for 
the  oats,  on  the  31st  day  of  March,  1865,  but  he  was  not  found. 
The  bill  of  exceptions  however  fails  to  show  that  it  contains  all 
of  the  evidence.  After  the  evidence  was  heard  plaintiffs  asked, 
and  the  court  gave,  this  instruction  : 

"  The  jury  are  instructed  that  in  contracts  for  the  sale  and 
delivery  of  five  thousand  bushels  of  oats,  at  buyer's  option,  dur- 
ing a  certain  period,  it  is  unnecessary  in  order  to  entitle  the 
seller  to  maintain  an  action  against  the  purchaser  for  damages 
sustained  by  reason  of  the  non-acceptance  of  the  oats  during 
such  period,  to  prove  an  actual  tender  of  five  thousand  bushels 
of  oats  to  the  purchaser.  It  is  sufficient  to  show  that  the  seller 
was,  at  all  times,  during  such  period,  ready  and  willing  to  deliver 
the  same  to  the  purchaser."  To  the  giving  of  which  defendants 
excepted. 

The  defendants  asked  a  number  of  instructions,  all  of  which 
the  court  refused  to  give  but  the  first.     Of  the  instructioiis 
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wliicli  were  refused,  a  portion  announced  in  a  variety  of  forms, 
that  plaintiffs  to  recover  were  bound  to  prove  a  tender,  and 
that  a  readiness  and  willingness  to  deliver  was  not  sufficient. 

The  jury  found  a  verdict  in  favor  of  plaintiffs  for  $1,075. 
Defendants  entered  a  motion  for  a  new  trial  which  the  court 
overruled,  and  rendered  judgment  on  the  verdict.  To  reverse 
which  defendants  prosecute  this  appeal,  and  assign,  as  errors, 
that  the  court  gave  improper  instructions,  refused  proper 
instructions,  and  rendered  judgment  for  plaintiffs,  when  it 
should  have  been  for  defendants. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellants. 

Messrs.  Williams  &  Thompson  and  Mr.  F.  H.  Kales,  for  the 

appellees. 

Mr.  Chief  Justice  Walker  delivered  the   opinion  of  the 

Court : 

It  appears  from  the  record  in  this  case  that  there  were  not 
any  exceptions  taken  to  the  refusal  of  the  court  below  to  give 
appellants'  instructions.  Again,  the  bill  of  exceptions  does  not 
show  that  it  contains  all  of  the  evidence.  The  court  will  not, 
therefore,  examine  the  instructions  to  ascertain  whether  or  not 
they  were  improper.  Appellants,  failing  to  except,  waived  all 
objection  to  them,  and  come  too  late,  in  this  court,  to  urge  any 
objections  for  the  first  time.  When  the  bill  of  exceptions  fails 
to  show  that  it  contains  all  of  the  evidence,  as  we  have 
uniformly  held,  we  will  not  examine  the  evidence  on  a  motion 
for  a  new  trial,  which  it  is  presumed  sustains  the  verdict.  The 
presumption  is,  until  the  contrary  is  shown,  that  the  finding  is 
correct,  and  that  there  was  evidence  which  may  not  be  in  the 
record  that  warranted  the  finding. 

The  question  then  arises,  whether  the  judgment  should  be 
reversed,  upon  the  instruction  given  for  the  appellees,  in  view 
of  the  evidence  which  tlie  record  contains,  and  such  as  th's 
court  must  infer  was  given  on  the  trial  below. 

In  the  second -count  of  the  declaration  there  is  an  averment 
that  appellees  were  at  all  times,  after  making  the  agreement, 
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ready  and  willing  to  deliver  the  oats  at  the  contract  price. 
This  count  contains  no  averment  of  a  tender.  Appellees  under 
the  other  counts  attempted  to  prove  a  tender,  but  so  far  as  the 
evidence  is  disclosed  in  the  record,  they  seem  to  have  failed. 
They,  however,  seem  to  have  held  warehouse  receipts,  for  per- 
haps the  amount  of  oats  embraced  in  the  contract,  and  a  tender 
need  not  have  been  proved. 

It  also  appears  from  the  evidence  that  appellants  had  not 
furnished  their  agent,  who  made  the  purchase,  with  means  to 
pay  for  the  oats,  if  they  had  been  offered  on  the  last  day  of  the 
contract,  and  he  expressly  states,  that  liad  they  been  tendered, 
he  would  not  have  received  them.  And  the  fact  that  oats 
had  declined  fully  one-third  in  price,  between  the  time  of  pur- 
chase and  the  last  day  of  March,  would  indicate  that  they 
were  not  so  ready  to  receive  them,  as  if  they  had  risen  to  the 
same  extent.  If  appellees  had  proved  tliat  they  had  the  oats, 
of  the  quality  specified,  on  the  31st  day  of  March,  and  that 
they  saw  appellants  and  offered  to  deliver,  and  they  refused  to 
receive  them,  there  would  be  no  question  of  the  riglit  to 
recover.  And  as  the  bill  of  exeptions  fails  to  state  that  there 
was  no  other  evidence  than. that  embodied  therein,  we  will  pre- 
sume that  this  or  other  evidence  pertinent  and  sufficient  to 
sustain  the  verdict  was  given,  "With  such  evidence  before  the 
jury,  whether  the  instruction  given  for  appellees  was  correct  or 
not,  it  would  not  be  ground  of  reversal,  unless  it  would  neces- 
sarily mislead  the  jury.  We  do  not  think  this  instruction  was 
of  that  character,  and  is  sustained  by  Lassen  v.  MitGhell^ 
41  111.  101.  For  these  reasons  the  judgment  of  the  court  below 
is  affirmed. 

Judgment  affirmed. 

At  the  September  Term,  1867,  the  appellant  presented  his 
petition  for  a  rehearing  of  this  cause,  which  was  refused,  for 
reasons  given  in  the  following  opinion  : 

Per  Curiam  :  The  petition  for  a  rehearing  in  this  case  is 
based  upon  the  supposition,  that  the  bill  of  exceptions  does 
state  that  it  contains  all  of  the  evidence  heard  on  the  trial 
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below.  The  transcript  filed  in  this  court  contains  this  state- 
ment :  The  defendants  "  did  then  and  there  propose  the  afore- 
said exceptions  to  the  opinion  of  the  said  court,  and  requested 
tlie  said  judge  to  put  his  seal  to  this,  his  bill  of  exceptions  con- 
taining the  said  several  matters  so  produced,  and  on  the  evi- 
dence given  in  the  trial  of  said  cause."  And  it  was  so  printed 
in  the  abstract  filed  by  appellants.  There  is  no  other  state- 
ment in  reference  to  the  bill  containing  the  evidence  heard 
on  the  trial ;  and  appellees  made  and  urged  in  their  printed 
argument  the  point,  that  the  record  did  not  show  that  it  con- 
tained all  of  the  evidence.  On  the  record  as  it  was  then  pre- 
sented the  case  was  determined.  We  are  now  referred  to  the 
original  bill  of  exceptions  which  is  brought  here  from  the  court 
below,  in  which,  it  is  contended,  the  word  is  written  "all," 
and  not  "  on,"  as  in  the  transcript  and  abstract.  "We  have 
looked  into  it,  and  find  that  it  may  be  read  according  to  the 
sense  "  all,"  but  in  fact  resembles  more  the  word  "  on  "  than  it 
does  "  all."  It  will  be  seen,  that  if  read  "  all"  it  would  be  suf- 
ficient, but  if  read  "  on  "  then  it  fails  to  state  that  all  of  the 
evidence  is  in  the  bill  of  exceptions.  We  were  bound  to  decide 
the  case  as  it  was  then  presented  by  the  record,  and  the  issues 
were  formed. 

Can  we,  then,  after  a  trial  and  judgment  rendered,  grant  a 
rehearing  according  to  the  established  practice  of  the  court  ? 
Such  has  not  been  the  practice,  but,  on  the  contrary,  such  appli- 
cations have  been  uniformly  denied.  No  case  occurs  to  the  court 
where  a  rehearing  has  been  granted  for  such  a  reason.  A  time 
must  come  when  litigation  must  come  to  an  end.  To  allow  a  re- 
hearing in  this  case,  to  render  it  availing,  leave  would  have  to  be 
granted  appellants  to  withdraw  the  assignment  of  errors,  to  ask 
for,  and  obtain  an  amended  record,  and  to  form  new  pleadings 
in  the  case  as  then  presented.  Such  a  practice  would  open  a 
door  to  the  granting  of  rehearings,  that  would  prolong  litiga- 
tion, and  in  many  cases  to  the  delay  of  justice.  We  feel  con- 
strained to  adhere  to  the  practice  as  it  has  previously  obtained 
and  governed  the  court.     We  must  therefore  deny  the  petition. 

Rehearing  denied. 
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Mary  Manny 

V, 

William  H.  Rixfoed. 

1.  Pleading — pleas  amounting  to  general  issue.  Where  the  general  issue 
and  special  pleas  are  filed,  and  the  matter  of  the  special  pleas  can  be  given  in 
evidence  under  the  general  issue,  the  special  pleas  are  obnoxious  to  demurrer, 
and  may  be  stricken  from  the  files. 

2.  Gift — husband  and  toife.  At  law,  a  gift  from  husband  to  wife  is  ordi- 
narily void,  and,  being  so,  can  be  revoked  by  the  husband.  Courts  of  equity 
will,  in  certain  cases,  support  such  gifts,  but  require  clear  and  incontrovertible 
evidence. 

Appeal  from  Circuit  Court  of  Winnebago  county ;  the  Hon. 
Benj.  R.  Sheldon,  Judge,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  coart. 

Messrs.  Lathrop  &  Bailey,  for  the  appellant. 

Mr.  Cykus  F.  Miller,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  record  presents  this  case :  On  the  11th  of  February, 
1865,  appellee  was  united  in  marriage  to  Mary  E.  Rixford,  he 
having  a  few  days  previously  enlisted  into  the  army  of  the 
United  States,  receiving  thereon  a  bounty  of  four  hundred  dol- 
lars. On  the  21st  of  February,  Mary  E.,  his  wife,  loaned  of 
this  money  three  hundred  and  sixty-five  dollars,  with  interest, 
at  ten  per  cent,  and  payable  on  demand,  to  appellant,  for  which 
she  executed  her  note  to  Mary  E.  Rixford. 

The  declaration  was  in  assumpsit,  counting  on  this  note,  and 
the  common  counts  were  added. 

The  defendant  demurred  to  the  first  count  of  the  declara- 
tion, assigning,  for  cause,  that  the  plaintiff  was  not  a  partyto 
the  promise,  and  it  was  not  shown  he  had  any  interest  in  the 
same. 

9  —  44th  III. 
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The  demurrer  was  overruled,  and  thereupon  the  defendant 
pleaded  the  general  issue,  and  five  special  pleas  to  the  first 
count,  setting  up,  substantially,  that  the  note  was  her  separate 
property,  and  that  she  was  living  separate  and  apart  from  her 
husband,  conducting  her  own  business,  and  that  the  considera- 
tion of  the  note  was  received  from  Mary  E.  Rixford,  as  her  sepa- 
rate property,  and  the  note  was  made  and  delivered  to  her  as 
her  separate  property. 

The  sixth  special  plea  alleged,  in  substance,  that  the  note  was 
made  for  money  loaned  of  Mary  E.  Rixford,  which  money  she 
had  received  in  good  faith  from  some  person  other  than  the 
plaintiff,  and  that  the  note  was  her  sole  and  separate  property, 
and  not  the  property  of  the  plaintifl'. 

To  each  of  these  special  pleas  there  was  a  special  demurrer, 
assigning,  for  cause,  that  they  amount  to  the  general  issue,  and 
are  not  responsive  to  the  declaration. 

The  court  sustained  the  demurrer,  on  the  ground  that  the 
general  issue  having  been  pleaded,  the  matter  of  the  special 
pleas  could  be  given  in  evidence  under  that  plea. 

There  was  a  trial  by  jury,  and  a  verdict  for  plaintiff  for  three 
hundred  and  twenty  dollars,  the  balance  due  upon  the  note. 
A  motion  for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict. 

To  reverse  this  judgment  the  defendant  brings  the  case  here 
by  appeal,  and  assigns  several  errors,  the  most  important  of 
which  will  be  noticed. 

As  preliminary,  we  have  to  say,  that  the  objection  taken  to 
the  proceedings  of  the  court,  to  compel  the  production  of  the 
note  as  evidence  in  the  cause,  does  not  involve  in  any  degree 
the  merits  of  the  controversy,  for  the  question  was  still  before 
the  jury  as  to  the  ownership  of  the  note. 

No  point  is  made  in  appellant's  brief  on  the  first  error 
assigned,  which  was,  in  sustaining  the  demurrer  to  her  special 
pleas  and  striking  them  from  the  files.  Tlie  ruling  of  the 
court  was  correct  in  this  particular,  for  the  matter  of  those 
pleas  could  be  given  in  evidence  under  the  general  issue,  and 
were  inquired  into  on  the  trial,  as  the  record  shows. 
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The  main  controversy  arises  upon  the  instructions  given  for 
the  appellee  and  in  refusing  the  seventh  and  last  instruction 
asked  by  the  appellant.  They  involve  the  whole  merits  of  the 
case,  and  to  them  we  have  directed  our  attention. 

The  plaintiff's  instructions  were  as  follows; 

"  That  a  note  made  payable  to  a  married  woman  is,  in  law, 
payable  to  her  husband,  and  that  he  is  entitled  to  sue  in  his 
own  name  and  recover  npon  it,  unless  the  consideration  for 
said  note  was  for  money  or  property,  either  personal  or  real, 
belonging  to  her  as  her  sole  and  separate  property  before  or  at 
the  time  of  her  marriage ;  or  for  money  or  property  which  she 
has  acquired  in  good  faith  since  her  marriage  from  some  person 
other  than  her  husband,  by  descent,  devise  or  otherwise,  or  for 
rents,  issues  or  profits  thereof. 

"  That,  if  the  jury  believe,  from  the  evidence,  that  the  note  in 
question  was  given  for  money  loaned  to  defendant,  and  that 
the  money  so  loaned  to  defendant  was,  while  belonging  to  the 
plaintiff,  put  into  the  possession  of  the  wife  of  the  plaintiff,  by 
the  plaintiff,  after  their  marriage,  and  was  by  her  loaned  to  the 
defendant,  and  the  note  in  controversy  in  this  cause  taken 
therefor,  that  then  the  plaintiff  is  entitled  to  recover. 

"  That,  if  the  jury  believe,  from  the  evidence,  that  the  con- 
sideration of  the  note  in  controversy  in  this  cause,  was  for 
money  given  by  the  plaintiff  to  his  wife,  upon  the  occasion  of 
his  departure  into  the  army  as  a  soldier,  and  after  their  mar- 
riage, that  it  did  not  thereby  become  her  sole  and  separate 
property,  by  virtue  of  the  law  of  February  21st,  1861,  so  as  to 
enable  her  to  sue  for  and  recover  it  in  her  own  name ;  but 
that  the  plaintiff',  as  her  husband,  is  entitled  to  sue  for  and 
recover  the  same." 

The  seventh  instruction  asked  by  appellant  and  refused  is  as 
follows : 

"  That,  as  between  themselves,  gifts  of  money  and  personal 
property  from  husband  to  wife  are  lawful,  and,  when  made, 
become  the  separate  property  of  the  wife  if  not  prejudicial  to 


132  Manny  v.  Rixfoed.  [April  T., 

Opinion  of  the  Court. 

the  creditors  of  the  husband.  And  should  the  jury  believe, 
from  the  evidence,  that  the  plaintiff  gave  to  Mary  E.  Rixford 
the  money  for  which  the  note  in  question  was  made,  and  that 
afterward  she  loaned  such  money  to  the  defendant,  and  took 
therefor  the  note  in  question,  and  that  the  note  was  made  and 
delivered  to  her,  and  has  ever  since  been  in  her  possession  ; 
then  the  said  note  became  and  was  her,  Mary  E.  Rixford's, 
property,  and  the  plaintiff  has  no  right  to  recover  in  this  action 
upon  said  note  against  the  will  of  said  Mary  E.  Rixford." 

It  is  insisted  by  appellant  that  these  instructions  given  for 
appellee,  especially  the  first  and  third,  entirely  ignore  the  first 
clause  of  the  act  of  1861,  and  the  whole  doctrine  of  gifts 
from  the  husband  to  the  wife,  and  on  the  same  theory,  the 
appellant  insists,  her  seventh  instruction  was  refused. 

The  married  woman's  act  of  1861  has  been  considered  by  this 
court  in  several  cases.  The  first  was  Emerson  v.  Clayton,  32 
111.  493,  in  which  it  was  held  that  a  married  woman  might  sue 
alone  to  recover  her  own  property,  "  the  sole  control "  over  it 
being  vested  in  her  by  that  act. 

In  the  case  of  Hose  v.  ^anderso7i,  38  111.  347,  it  was  said  this 
act  provided  for  three  classes  of  cases,  first,  for  property  "  be- 
longing to  any  married  woman  as  her  sole  and  separate  prop- 
erty," at  the  time  when  the  law  took  effect ;  second,  for  the 
property  of  women  thereafter  to  be  married ;  and,  last,  for  prop- 
erty thereafter  to  be  acquired  by  a  married  woman  in  good  faith 
through  some  source  other  than  her  husband. 

In  Farrell  v.  Patterson,  43  111.  52,  the  same  classes  were 
recognized. 

It  is  very  manifest,  we  think,  that  the  claim  of  the  wife  in 
this  case  cannot  be  arranged  into  either  of  these  classes.  The 
proof  is  satisfactory,  that  this  money  the  wife  loaned  to  appel- 
lant, for  which  the  note  was  given,  was  money  left  with  her  by 
appellee,  her  husband,  on  his  entering  the  array,  and  that  he 
demanded  the  note  as  his  property  on  his  return.  His  wife 
refused  to  surrender  it,  claiming  that  he  had  given  her  the 
money,  which  he  denied. 
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Now,  on  the  hypothesis  that  this  money  was  a  gift  from  the 
husband  to  the  wife,  such  gifts  are  ordinarily  void  at  law,  and 
being  so  can  be  revoked  by  the  husband.  Courts  of  equity 
will,  in  certain  cases,  support  such  gifts,  and  most  of  the  cases 
in  which  this  question  has  been  debated  and  decided,  are  cases 
where  the  heir  at  law  or  devisee  was  claiming  against  the  wife. 
Even  in  those  cases  clear  and  incontrovertible  evidence  is 
required  to  establish  such  gifts  as  a  matter  of  intention  and 
fact.  2  Kent  Com.  163  ;  2  Story  Eq.  Jur.  §  1374.  Here,  such 
proof  is  wholly  wanting,  and  the  proceeding  is  at  law. 

The  court,  therefore,  properly  gave  to  the  jury  the  first  and 
third  instructions,  and  properly  refused  the  defendant's  seventh 
instruction,  because,  if  it  was  a  gift  from  the  husband,  it  was 
void  in  law  and  subject  to  revocation  by  the  husband. 

In  the  ease  of  Farrell  v.  Patterson,  supra,  it  was  held,  when 
the  wife  sets  up  this  statute  and  claims  rights  under  it,  the 
burden  of  proof,  as  in  all  other  cases  where  an  affirmative  fact 
is  alleged,  is  on  the  wife  to  maintain  the  issue. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Julius  Stuhl 

V. 

Joseph  A.  Shipp. 

1.  Judgment  by  confession  —  in  vacation  —  where  to  object  for  want  of 
proof.  Where  a  judgment  is  entered  by  confession  in  vacation,  under  a 
power  of  attorney,  more  tlian  a  year  and  a  day  after  tlie  power  of  attorney 
was  executed,  it  is  necessary  for  the  defendant  to  apply  to  the  court  in  which 
the  judgment  was  entered,  to  set  the  same  aside,  and  to  show  some  equitable 
reason  therefor,  before  it  will  be  reversed  on  the  ground  that  no  affidavit  was 
filed  showing  the  defendant  was  still  alive,  and  that  the  debt  was  due  and 
unpaid. 

2.  Same  —  where  the  judgment  is  entered  for  too  much.  And  when  the 
judgment  is  within  the  ad  damnum  laid  in  the  declaration,  it  will  not  be 
reversed  because  it  may  appear  to  be  for  an  amount  greater  than  the  sum  due 
upon  the  note  which  was  the  basis  of  the  confession,  no  application  having 
been  made  in  the  court  below  to  correct  the  error. 
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I 


Weit  of  Ekeor  to  the  Circuit  Court  of  Livingston  county. 

On  the  16th  day  of  February,  1865,  Julius  Stuhl  executed 
his  promissory  note  as  follows : 

"  $200.00.  PoNTiAc,  February  16,  1865. 

"  Thirty  days  after  date,  for  value  received,  I  promise  to  pay 
to  the  order  of  Jacob  Countryman,  $200,  with  interest  at  ten 
per  cent  per  annum  until  due,  and  if  not  paid  when  due,  then 
at  the  rate  of  ten  per  cent  per  annum,  as  liquidated  damages, 
until  paid.  JULIUS  STUHL." 

On  the  same  day,  the  maker  of  the  note  executed,  in  the 
usual  form,  a  power  of  attorney  to  confess  a  judgment  on  the 
note. 

The  payee  assigned  the  note  to  Joseph  A.  Shipp,  who  caused 
a  judgment  by  confession  to  be  entered  thereon,  in  vacation,  on 
the  23d  of  April,  1866,  more  than  a  year  and  a  day  after  the 
maturity  of  the  note,  and  the  date  of  the  power  of  attorney. 

The  defendant  brings  the  record  to  this  court  by  writ  of 
error.  It  does  not  appear  that  any  affidavit  or  other  proof  was 
l)rcsented  in  the  court  below,  that  the  maker  of  the  note  was 
alive  at  the  time  the  judgment  was  entered,  or  that  the  debt 
remained  unpaid  ;  and  the  absence  of  such  proof  is  one  of  the 
grounds  of  error  alleged. 

The  judgment  was  entered  for  $254.54,  and  costs,  and  it  is 
claimed  this  is  more  than  was  due  by  the  face  of  the  note. 

Mr.  Chaeles  J.  Beattie,  and  Messrs.  Dickey  &  Rice,  for 
the  plaintiff  in  error. 

Mr.  Geoege  C.  Campbell,  for  the  defendant  in  error. 

Per  CuEiAM :  The  case  of  JTinds  v.  Hopkins^  28  111.  351,  was 
BO  far  modified  in  Rising  v.  Brainard^  36  111.  80,  as  to  render 
it  necessary  to  apply  to  the  court  below  to  set  aside  a  judgment 
by  confession,  and  to  show  some  equitable  reason  therefor, 
before  this  court  will  reverse  on  the  ground  that  the  power  of 
attorney  was  more  than  a  year  and  a  day  old,  or  its  execution 
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not  duly  proven.  This  court  also  held  in  IgleJuirt  v.  Morris^ 
3-1  111.  503,  that  when  the  judgment  was  within  the  ad  damnum 
laid  in  the  declaration,  it  would  not  be  reversed  because  it 
might  appear  to  be  for  an  amount  greater  than  the  sum  due 
upon  the  note,  which  was  the  basis  of  the  confession,  no  appli- 
cation having  been  made  in  the  court  below  to  correct  the 
error.     On  the  authority  of  these  cases  this  judgment  must  be 

affirmed. 

Judgment  affirmed. 


James  S.  Dwen,  Executor,  etc.,  et  al. 

V. 

Thatcher  Blake.  Executor,  etc. 

1.  Mortgage  —  what  constitutes — intention  of  parties  governs.  To  ascertain 
whether  a  transaction  between  parties  amounts  to  a  sale  or  a  mortgage,  courts 
of  equity  will  look  beyond  the  mere  forms  with  which  it  is  clothed,  and 
although  it  be  a  sale  in  form,  if  it  clearly  appears  by  proof  to  have  been  a 
loan  or  debt  and  security  for  its  payment,  it  will  be  treated  as  a  mortgage. 

2.  Same  —  when  in  form  a  sale — proof  must  be  clear  to  change  its  ch/iracter. 
Where  parties  give  to  a  transaction  all  the  forms  of  a  sale,  the  proof  must  be 
clear  that  it  was  intended  as  a  mortgage,  in  order  to  change  its  character. 
Slight,  indefinite  evidence  is  not  sufficient. 

3.  Same  —  what  will  be  considered  a  mortgage.  T.,  desirous  of  entering  cer- 
tain lands,  applied  to  M.,  an  agent  of  G.,  for  the  purchase  of  land  warrants,  for 
Buch  purpose  ;  whereupon  an  agreement  was  made  between  them,  whereby, 
M.  sold  to  hira  certain  warrants,  for  which  T.  executed  to  him  his  notes  for 
the  purchase  price,  the  payment  of  which  was  secured  by  entering  the  lands 
in  the  name  of  M.,  M.  giving  to  T.  his  bond  for  the  conveyance  of  the  same  to 
him,  upon  the  payment  of  the  notes.  T.  failed  to  pay  the  notes,  and  G.,  the 
principal,  having  died,  M.  quitclaimed  the  lands  to  G.'s  heirs.  Subsequently, 
the  premises  were  sold  on  execution  against  T.  who  was  in  possession,  on  a 
judgment  in  favor  of  J.,  and  B.  redeemed  from  the  sale,  as  a  judgment  creditor 
of  T.  On  a  bill  to  redeem  filed  by  B.,  held,  that  the  transaction  amounted  to 
a  sale  of  the  warrants,  and  the  entry  of  the  lands  in  M.'s  name,  was  intended 
as  a  security  for  the  payment  of  the  notes,  and  must  be  treated  as  a  mortgage  ; 
that  M.  held  the  land  in  trust  for  G.'s  heirs,  subject  to  T.'s  equity  of  redemp- 
tion, and  that  the  deed  by  him  to  them  was  without  consideration,  and  received 
by  them  merely  as  such  heirs,  and  not  as  bona  fide  purchasers ;  and  that  B. 
by  his  purchase  under  J.'s  execution  succeeded  to  all  of  the  rights  of  T. 
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4.  Tender  —  in  a  bill  to  redeem  —  not  required.  The  law  does  not  require 
a  mortgagor  to  make  a  tender  before  he  can  compel  a  redemption.  He  is  only 
required  to  pay  the  sum  found  due  by  the  court,  within  the  time  jmited  by 
the  decree. 

5.  Same  —  equity/  not  bound  by  fixed  rules  —  concerning  the  tender  of  money. 
( Courts  of  equity  are  not  boimd  by  any  fixed  rules  in  relation  to  the  tender  of 
money,  but  they  will  not  allow  the  ends  of  justice  to  be  perverted  or  defeated, 
by  the  omission  of  an  unimportant  or  useless  act,  which  nothing  but  a  mere 
technicality  would  require. 

6.  Pleading  in  chancery  —  Ull  to  redeem  —  of  allegation  of  tender.  In  a 
bill  to  redeem,  a  tender  being  unnecessary,  an  allegation  in  the  bill  of  a  tender, 
unproved,  can  not  defeat  the  pre-existing  right. 

Writ  of  Error  to  the  Circuit  Court  of  De  Kalb  county ;  the 
Hon.  Isaac  G.  Wilson.  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Hued,  Booth  &  Kreamer,  for  the  plaintiffs  in  error. 

Mr.  James  M.  Wight,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity  filed  by  Francis  Burnap  in  the  Cir- 
cuit Court  of  De  Kalb,  against  John  S.  Green,  Mary  Ann 
Green,  Elizabeth  Green,  Adelia  Green  and  Albert  G.  Green, 
to  redeem  certain  lands  from  a  mortgage.  The  bill  alleges, 
that  in  1849,  Thomas  R.  Green  was  engaged  in  Chicago,  in 
selling  and  locating  land  warrants ;  that  Henry  A.  Mix  was  his 
agent  in  Ogle  county,  and  conducted  the  business  in  his  own 
name.  In  the  month  of  September  of  that  year,  Asa  Talmadge 
was  desirous  of  entering  the  land  in  dispute,  and  applied  to 
Mix  for  the  purchase  of  land  warrants  for  the  purpose.  That 
he  sold  to  Talmadge  warrants  for  three  hundred  and  sixty 
acres  for  the  sum  of  $432,25,  to  be  paid  in  one  year.  That  to 
secure  the  payment  the  warrants  were  located  in  the  name  of 
Mix,  who  gave  to  Talmadge  two  bonds  for  conveyances  of  the 
lands  by  warranty  deeds,  upon  tlie  payment  of  the  several 
installments  with  interest,  the  last  fulling  due  one  year  from  the 
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15th  of  September,  1849,  for  which  Talmadge  gave  his  notes. 
The  bonds  recite  a  sale  of  the  lands. 

In  the  month  of  October,  1849,  Talmadge  paid  on  the  note 
first  maturing,  $145.  Between  that  time  and  the  18th  of  June, 
1852,  Green  died,  leaving  the  defendants  his  heirs  at  law.  That 
John  S.  Green  was  appointed  administrator.  Mix  delivered 
the  notes  to  him,  and  conveyed  the  lands  by  a  quitclaim  deed 
to  the  heirs  of  Green,  on  the  1st  day  of  June,  1852.  That 
Albert  G.,  on  the  21st  of  August,  1852,  conveyed  his  interest 
in  the  lands  by  quitclaim  deed  to  John  S.  Green.  These 
deeds  were  duly  recorded  in  that  year. 

Talmadge  recorded  his  bonds  on  the  31st  of  January,  1854, 
but  that  there  was  a  mistake  in  recording.  That  by  mistake 
the  bonds  described  the  lands  as  beino;  in  range  three  east  of 
the  fourth,  instead  of  the  third,  meridian.  That  on  the  27th 
of  February,  1854,  John  S.,  Elizabeth  and  Adelia  E.  Green, 
quitclaimed  their  interest  in  part  of  the  lands  to  Mary  Ann 
Green.  And  John  S.,  Adelia  E.  and  Mary  Ann  quitclaimed 
a  part  of  the  lands  to  Elizabeth  Green.  And  on  the  23d  of 
September,  1856,  Albert  G.,  Adelia  E.  and  Mary  Ann  quit- 
claimed to  John  S.  Green,  except  one  quarter  section,  which 
deed  was  recorded  in  January,  1858.  That  in  the  year  1858, 
Talmadge  tendered  to  John  S.  Green,  as  administrator  of 
Thomas  E..  Green,  the  full  amount  of  principal  and  interest  on 
the  notes,  and  he  refused  to  receive  the  tender.  That  he 
inclosed  the  premises  in  1858,  took  possession,  and  retained  it 
ever  since. 

That  on  the  4th  of  September,  1858,  all  of  the  premises 
except  forty  acres  were  sold  on  an  execution  against  Talmadge, 
on  a  judgment  in  favor  of  Johnson ;  that  Burnap  redeemed 
the  lands  from  that  sale  under  a  judgment  which  he  had 
against  Talmadge,  and  then  sold  on  his  execution,  became  the 
purchaser,  and  procured  a  sheriff's  deed  for  the  same;  that 
Mary  Ann  Green  commenced  a  suit  in  ejectment  in  the  Circuit 
Court  of  the  United  States  against  Talmadge  to  recover  the 
lands,  which  was  still  pending:  when  this  bill  was  filed ;  that 
the  leoral  title  was  in  Green's  heirs ;    that  Talmadge  had  held 
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possession,  which  was  notice  of  his  claim.  Complainant  claims, 
as  the  pm'chaser  of  Talmadge's  title,  the  right  to  redeem,  and 
offers  to  pay  the  principal  and  interest  on  the  notes  upon  being 
allowed  to  do  so  by  decree.     Prays  an  account  and  relief. 

John  S.  Green  answered,  and  denies  that  Thomas  R.  Green 
sold  the  land  warrants,  or  employed  Mix  to  do  so,  on  credit  or 
otherwise;  denies  that  Mix  sold  Talmadge  any  warrants; 
alleges  that  when  these  lands  were  entered  Green  was  in  the 
business  of  entering  and  selling  for  his  own  profit,  and  Mix 
was  employed  for  a  like  purpose ;  that  Mix  entered  the  land 
with  warrants  which  belonged  to  Green,  and  in  which  Tal- 
madge had  no  interest,  and  with  the  understanding  and  belief 
that  Green  should  be  the  purchaser  and  owner  thereof  for  his 
sole  use  and  benefit ;  that  after  the  lands  were  entered,  he 
admits  the  bonds  were  given  to  convey  the  same  as  therein 
provided ;  admits  the  payment  on  the  note ;  the  death  of 
Thomas  R.  Green ;  the  heirship  as  stated  in  the  bill,  and  that 
respondent  became  administrator;  that  Mix  conveyed  these 
with  other  lands  to  the  heirs  of  Green  ;  denies  all  knowledge 
of  any  claim  by  Talmadge  to  the  lands ;  admits  the  convey- 
ances among  the  heirs  in  pursuance  to  an  amicable  partition ; 
alleges  the  death  of  Elizabeth  Green ;  denies  tender  by  Tal- 
madge, and  insists  that  he  had  forfeited  all  rights  before  Mix 
conveyed  to  the  Greens,  and  the  contract  had  been  treated  as 
abandoned. 

Admits  that  Mary  Ann  Green  commenced  the  ejectment 
suit,  as  alleged,  and  charges  that  she  recovered  a  judgment 
against  Talmadge  for  the  lands  ;  that  he  has  no  knowledge  of 
the  alleged  mistakes,  or  whether  Talmadge  had  fenced  the 
lands,  or  that  he  claimed  the  lands.  Denies  all  right  to  redeem. 
A  bill  of  revivor  was  subsequently  filed  against  James  G. 
Dwen,  executor  of  John  8.  Green,  M'ho  had  died  after  the  suit 
was  brought:  On  the  hearing,  the  court  decreed  the  relief 
prayed,,  and  this  writ  of  error  is  brought  to  reverse  the  decree. 

The  tender  does  not  seem  to  have  been  proved.  The  only 
allegatimi  that  is  contested,  is,  whether  the  charge  of  a  sale  of 
the   warrants   which  the  lands  were  entered  with  has  been 
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proved.  This  entire  controversy  turns  on  that  question.  If 
the  warrants  were  not  sold,  then  the  transaction  cannot  in  any 
sense  be  regarded  as  a  loan,  or  an  indebtedness,  and  a  security 
for  its  payment.  On  the  face  of  the  transaction  it  is  a  sale 
and  not  a  mortgage.  But  courts  of  equity  will  look  beyond 
the  forms  with  which  transactions  are  clothed,  to  ascertain  the 
true  nature  of  the  transaction.  And,  although  it  be  a  sale  in 
form,  if  it  clearly  appears  to  have  been  a  loan  or  a  debt  and 
security  for  its  payment,  it  will  be  held  and  treated  as  a  mort- 
gage. The  parties  having,  however,  deliberately  given  the 
transaction  all  of  the  forms  of  a  sale,  slight,  indefinite  or  un- 
satisfactory evidence  should  not  be  permitted  to  change  its 
character.  It  should  only  be  by  proof  which  clearly  shows 
that  the  intention  of  the  parties  was  that  it  should  be  a  mort- 
gage and  not  a  sale. 

In  this  case,  Mix,  who  transacted  the  whole  business,  and  is 
familiar  with  the  transaction,  says  that  the  land  warrants  were 
sold  and  located  in  his  name,  which  was  done  at  Green's 
instance,  supposing  that  by  that  means  better  prices  could  be 
obtained.  That  Talmadge  applied  to  him  for  the  purchase  of 
the  warrants,  and  on  the  15th  of  September,  1849,  he  sold  him 
two  for  160  acres  each.  For  one  he  was  to  pay  $156.25  in 
seventy  days ;  for  the  other  $201.25,  in  one  year.  That  he 
gave  to  witness  his  notes  for  those  sums ;  that  the  notes  were 
to  be  secured  by  the  location  of  the  warrants  in  the  name  of 
witness.  That  on  the  26th  of  the  same  month,  he  sold  to  Tal- 
madge a  warrant  for  forty  acres  for  the  sum  of  seventy-five 
dollars,  which  was  secured  in  the  same  way,  by  the  title  to  the 
land.  That  the  lands  were  so  entered,  and  he  gave  to  Tal- 
madge bonds  for  the  conveyance  of  the  lands,  upon  payment 
of  the  notes.  That  he  only  paid  sixty-five  dollars  at  one  time, 
and  eighty-one  dollars  at  another.  That  Talmadge  never  made 
any  tender  to  him^  but,  on  the  contrary,  he  pressed  payment  for 
years  without  success.  That  Talmadge  came  to  him,  and  said 
he  desired  to  enter  the  lands,  and  wished  to  negotiate  with 
witness  to  enter  them  for  him.  That  it  was  then  agreed  that 
witness  should  make  the  entries,  and  give  him  a  contract.    That 
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the  notes  were  given  after  tlie  ontrj-  of  the  land.  That  the 
price  was  agreed  upon  before  the  entry  was  made,  and  the 
notes  and  bonds  given  afterward.  That  the  terms  were  agreed 
upon  before  the  entry. 

Had  Mix  used  money  to  enter  these  lands  under  the  same 
agreement  proved  in  this  case,  it  is  not  probable  that  any  one 
would,  for  a  moment,  doubt  that  it  was  a  loan  and  security  for 
the  payment.  Nor  could  any  other  conclusion  be  arrived  at, 
if  Mix  had  delivered  these  warrants  to  Talmadge  and  he  had 
made  the  entries  under  their  agreement.  The  price  of  the  war- 
rants had  been  fixed,  the  time  of  payment  agreed  upon,  and  the 
mode  of  securing  the  payment  specified  before  the  entry  was 
made.  It  appears  that  the  transaction  will  bear  no  other  con- 
struction but  that  it  was  a  sale  of  the  warrants,  and  the  entry 
of  the  land  in  Mix's  name  was  intended  as  a  security.  Mix 
does  not  say  that  he  or  Green  desired  the  land  ;  on  the  con- 
trary they  were  selling  land  warrants,  and  had  adopted  this 
mode  of  securing  the  payment  of  their  price  when  sales  were 
made  on  time,  as  Mix  says  they  generally  were.  We  are  com- 
pelled to  hold,  from  the  evidence  in  the  case,  that  the  parties 
intended  at  the  time  that  this  should  be  a  sale  of  the  warrants 
for  the  sum  for  which  the  notes  were  given,  and  the  entry  of 
the  lands  should  be  as  a  security  for  their  payment,  and  in 
equity  it  must  be  treated  as  a  mortgage. 

And  the  maxim,  "  once  a  mortgage  always  a  mortgage,"  must 
apply  in  this  case.  The  rights  of  innocent  purchasers  or  cred- 
itors have  not  intervened.  Plaintiffs  in  error  hold  as  volunteers, 
and  not  as  hona  fide  purchasers.  They  paid  no  consideration 
but  received  the  conveyance  as  heirs  of  Thomas  R.  Green,  for 
whom  Mix  held  the  premises  in  trust,  subject  to  Talmadge's 
equity  of  redemption.  The  latter,  then,  had  the  right  to  redeem, 
and  Burnap,  by  his  purchase  under  execution,  succeeded  to  all 
of  his  rights.  If  plaintiffs  in  error  had  desired  to  change  the 
n.'lation  of  the  parties  they  should  have  filed  their  bill  to  fore- 
close. But  tliey  did  not,  so  far  as  we  can  see,  even  return 
Talmadge's  notes,  or  give  him  notice  that  they  considered  the 
contract  abandoned,  as  they  allege  it  was.     While  that  would 
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not  have  operated  as  a  foreclosure,  it  would  have  shown  that 
they  were  relying  upon  an  abandonment  of  the  transaction. 

It  is  urged,  that  there  is  no  evidence  of  a  tender.  We  do  not 
understand  that  the  law  requires  a  mortgagor  to  make  a  tender 
before  he  can  compel  a  redemption.  All  that  is  necessary  is, 
that  he  pay  the  sum  found  by  the  court  to  be  due  within  the 
time  limited  by  the  decree.  A  court  of  equity  is  not  bound  by 
any  fixed  rules  in  relation  to  the  tender  of  money,  but  it  will 
not  allow  the  ends  of  justice  to  be  perverted  or  defeated  by  the 
omission  of  an  unimportant  or  useless  act,  which  nothing  but  a 
mere  technicality  could  require.  Webster  v.  French^  11  111. 
254 ;  Barnard  v.  Cushman^  35  id.  451.  A  tender  being  un- 
necessary to  give  the  right,  the  allegation  of  the  tender 
unproved  could  not  be  held  to  defeat  the  previously  existing 
right.     The  evidence  fully  sustains  the  decree  of  the   court 

below,  and  it  must  be  affirmed. 

Decree  affirmed. 


Amos   Hart 

V. 

Thomas  Wing. 

1.  Fraud — jury  to  judge  whether  transaction  fraudulent.  The  court  will 
not  disturb  the  verdict  of  a  jury  upon  the  iona  fides  of  a  transaction  properly 
submitted  thereto. 

2.  Sale  —  delivery  of  property  sold.  Upon  a  sale  of  personal  property  no 
other  delivery  is  necessary  than  such  as  the  article  sold  is  susceptible  of. 

Weit  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  Fleming,  Pillsburt  &  Plumb,  for  the  plaintiff  in 
error. 

Mr.  A.  E.  Harding,  for  the  defendant  in  error. 
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It  appears,  by  the  testimony  in  this  record  that  a  portion  of 
the  corn  in  controversy  was  bought  by  Mott  with  Wing's 
money,  and  Wing,  therefore,  had  an  equitable  right  to  be  pro- 
tected as  a  creditor,  and  to  be  preferred  by  Mott  over  other 
creditors  not  so  situated.  Mott  was  in  insolvent  circumstances, 
and  parties  were  engaged  in  removing  this  corn  when  he  trans- 
ferred it  to  Wing.  The  hona  fides  of  the  transaction  was  fairly 
submitted  to  the  jury  on  the  evidence  and  on  the  instructions, 
and  they  have  found  it  was  not  a  fraudulent  transaction,  and 
we  perceive  no  groimds  to  doubt  their  conclusion  or  to  justify 
an  interference  with  their  verdict. 

Upon  the  question  of  delivery  of  the  corn,  it  appears  it  was 
in  cribs,  in  the  ear,  and  was  susceptible  of  no  other  delivery 
than  that  which  was  made  and  accepted.  Such  possession  of 
it  was  given  to  Wing  as  its  nature  admitted.  An  actual 
removal  of  the  entire  mass  of  corn  in  the  crib,  or  of  any  other 
cumbrous  article,  is  not  necessary  to  constitute  a  delivery  and 
change  of  possession.  May  v.  Tollman^  20  111.  443. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Madison  Y.  Johnson 

V. 

J.  Russell  Jones  et  al. 

1.  Personal  liberty  —  Jwij)  a  citizen  may  he  deprived  tliereof — •power  of 
the  President  of  the  United  States,  in  that  regard.  A  citizen  has  a  right  to  hia 
personal  liberty,  except  when  restrained  of  it  upon  a  charge  of  crime,  and  for 
the  purpose  of  judicial  investigation,  or  under  the  command  of  the  law  prcv 
nounced  through  a  judicial  tribunal. 

2.  The  President  of  the  United  States  has  no  rightful  power,  in  time  of  peace, 
to  cause  a  marshal  to  arrest  a  citizen  of  one  State,  without  process,  and  with- 
out any  charge  of  crime  legally  preferred,  and  convey  him  to  another  State, 
and  there  imprison  him,  without  judicial  writ  or  warrant,  in  a  military  fortress. 
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3.  In  time  of  war,  any  soldier  has  the  right  to  arrest  a  belligerent  engaged 
in  acts  of  hostility  toward  the  government,  and  lodge  him  in  the  nearest  mili- 
tary prison,  and  to  use  such  force  as  may  be  necessary  for  that  purpose  even 
unto  death.     This  is  the  law  of  war. 

4.  But  the  status  of  any  person,  as  to  the  question  of  belligerency,  depends 
upon  his  citizenship  or  nationality.  A  belligerent  is  a  subject  of  the  hostile 
power,  and  his  character,  in  that  regard,  depends  upon  that  of  the  community 
to  which  he  belongs. 

5.  So  in  the  late  war  of  the  rebellion,  the  people  of  the  rebel  States  were 
recognized  as  belligerents,  but  the  citizens  of  the  loyal  States,  resident  and 
remaining  therein,  and  not  engaged  in  the  war,  were  not  belligerents  or  sub- 
ject to  arrest  as  prisoners  of  war,  notwithstanding  they  may  have  been  domes- 
tic plotters  against  the  government,  in  full  sympathy  with  the  rebels  and 
rendering  them  their  moral  co-operation  and  aid. 

6.  Military  law,  as  distinguished  from  martial  law,  consists  of  the  rules  pre- 
scribed for  the  government  and  discipline  of  troops,  which  apply  only  to 
persons  in  the  military  or  naval  service  of  the  government,  whereas  martial 
law,  when  once  established,  applies  alike  to  citizen  and  soldier. 

7.  But  martial  law  is  in  truth  and  reality  no  law,  but  merely  the  will  of  the 
military  commander,  to  be  exercised  by  him  only  on  his  responsibility  to  his 
government  or  superior  officer. 

8.  Martial  law  must  be  permitted  to  prevail  on  the  actual  theater  of  military 
operations,  in  time  of  war,  as  an  unavoidable  necessity.  So,  if  a  commanding 
officer  finds  within  his  lines  a  person,  whether  citizen  or  alien,  giving  aid  or 
information  to  the  enemy,  he  can  arrest  and  detain  him  so  long  as  may  be 
necessary  for  the  security  or  success  of  his  army. 

9.  But,  beyond  the  enforcement  of  martial  law  on  the  actual  field  of  military 
operations,  and  its  establishment  in  districts  which,  though  remote  from  the 
seat  of  war,  are  yet  so  far  in  sympathy  with  the  public  enemy  as  to  obstruct  the 
administration  of  the  laws  through  the  civil  tribunals,  and  render  a  resort  to 
the  military  power  a  necessity,  as  the  only  means  of  restraining  disloyalty 
from  overt  acts,  and  preserving  the  authority  of  the  government,  there  seems 
to  be  no  ground  upon  which  it  can  be  properly  exercised.  A  state  of  war  does 
not,  of  itself,  suspend,  at  once  and  everywhere,  the  constitutional  guaranties  of 
the  liberty  of  the  citizen. 

10.  And,  though  the  government  be  engaged  in  war,  in  the  suppression  of  a 
rebellion  in  certain  parts  of  the  country,  in  those  portions  not  engaged  in  the 
rebellion,  where  the  civil  courts,  in  the  midst  of  loyal  communities,  are  in  the 
undisturbed  exercise  of  their  ordinary  jurisdiction,  martial  law  cannot  prop- 
erly  exist,  and  the  federal  executive  has  no  power  to  cause  the  arrest  of  citizens 
in  such  communities,  for  alleged  disloyal  practices  therein,  under  his  authority 
as  commander-in-chief,  and  as  incident  to  a  state  of  war,  and  any  person  mak 
ing  such  arrest  by  direction  of  the  President,  must  respond  in  damages  tt 
the  party  so  illegally  deprived  of  his  liberty. 
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11.  Power  of  congress  cmer  rights  in  the  States.  Congress  has  no  power 
to  interfere  with  the  remedies  furnished  by  State  laws,  through  State  tribu- 
nals, for  the  injury  of  one  citizen  by  another. 

12.  So  where  a  person  was  illegally  deprived  of  his  liberty,  under  an  order 
of  the  President  of  the  United  States,  the  remedy  given  by  the  laws  of  the 
State,  in  favor  of  the  injured  party  against  the  person  making  the  arrest,  can- 
not be  taken  away  by  any  subsequent  act  of  congress. 

13.  Mitigation  op  damages  —  in  trespass  for  an  illegal  arrest  and  false  im- 
prisonment. In  an  action  of  trespass  against  a  civil  officer  for  illegally  arrest- 
ing and  imprisoning  the  plaintiff,  while  it  is  no  bar  to  the  action  for  the 
defendant  to  plead  that  the  arrest  was  made  under  the  order  of  the  President, 
in  time  of  war,  for  alleged  disloyal  practices  of  the  plaintiff,  yet  such  alleged 
facts  may  be  proved  in  mitigation  of  vindictive  or  exemplary  damages,  and 
for  the  purpose  of  rebutting  the  presumption  of  malice.  Mr.  Justice  Breese 
dissenting. 

14.  Practice  —  where  a  part  of  several  defendants  in  trespass  plead  specially 
— rights  of  the  other  defendants.  An  action  of  trespass  is  several  as  to  each 
defendant,  and  each  has  a  right  to  make  his  own  defense  and  to  have  it  tried 
without  being  compelled  to  rely  upon  a  defective  defense  made  by  a 
co-defendant. 

15.  Where  one  of  several  defendants  in  such  action  pleads  specially  such 
matter  as  shows  the  plaintiff  cannot  maintain  his  action  against  either,  and 
the  other  defendants  plead  the  general  issue  only,  upon  a  demurrer  to  the 
special  plea  being  overruled,  and  the  plaintiff  abides  by  his  demurrer,  —  the 
defendants  pleading  the  general  issue  have  their  option,  either  to  claim 
the  benefit  of  the  judgment  on  demurrer  in  favor  of  their  co-defendant,  or  to 
insist  on  a  trial  of  the  issue  made  by  their  own  plea. 

16.  If  the  defendants  who  plead  the  general  issue  only,  seek  to  avail  them- 
selves of  tlie  j  udgment  of  the  court  on  the  special  plea  of  their  co-defendant, 
and  the  court  permits  it,  the  plaintiff  can  except,  and  preserve  against  them  in 
the  record,  the  same  question  raised  by  his  demurrer  to  the  special  plea. 

17.  But,  if  those  defendants  pleading  the  general  issue  insist  upon  a  trial  of 
that  issue  as  to  them,  notwithstanding  the  ruling  upon  the  demurrer  to  the 
special  plea  of  their  co-defendant,  then,  on  such  trial,  a  verdict  and  judgment 
may  be  had  according  to  the  proof. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R,  Sheldon,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  statement  of  the  case. 

Mr.  M.  Y.  Johnson  and  Mr.  David  Sheean,  for  the  appel- 
lant. 
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Mr.  C.  Beckwith,  with  whom  were  Mr.  B.  F.  Ayeb  and  Mr. 
F.  H.  Kales,  for  the  appellees. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  brought  by  Madison  Y.  John- 
son against  J.  Russell  Jones,  Elihu  B.  Washburne,  John  C. 
Hopkins,  Oliver  P.  Hopkins  and  Bradner  Smith.  The  declara- 
tion alleges  that  on  the  28th  day  of  August,  1862,  in  the  county 
of  Jo  Daviess,  and  State  of  Illinois,  the  defendants  with  force 
and  violence  assaulted  and  arrested  the  plaintilf,  and  conveyed 
him  on  board  the  railway  cars ;  that  they  transported  him  by 
the  cars  to  Chicago,  where  they  restrained  him  of  his  liberty  for 
the  space  of  two  days ;  that  they  then  conveyed  him  by  force 
to  the  city  of  New  York  ;  that  he  was  there  imprisoned  in  Fort 
Lafayette  for  the  space  of  two  months ;  that  he  was  then  taken 
to  Fort  Delaware,  in  the  State  of  Delaware,  where  he  was  im- 
prisoned for  the  further  space  of  three  months,  when  he  was 
set  at  liberty  without  trial  or  examination  or  any  offense  being 
charged  against  him. 

All  the  defendants  pleaded  not  guilty.  The  defendants 
Jones,  Hawkins  and  Hopkins  also  filed  special  pleas,  in  which 
the}'^  set  up  the  then  existence  of  the  rebellion,  and  aver  that 
the  plaintiff'  was  an  active  member  of  a  disloyal  secret  society 
known  as  the  "Knights  of  the  Golden  Circle;'^  that  this 
society  was  in  league  and  sympathy  with  the  rebels,  and  was  a 
co-operating  branch  of  the  rebellion  in  the  northern  States,  and 
plotting  with  the  rebels  for  the  overthrow  of  the  government ; 
and  that  said  plaintiff  was  deeply  engaged  in  aiding  said 
society  in  their  treasonable  purposes,  and  was  in  fact  levying 
war  against  the  United  States.  The  pleas  further  aver  that 
the  defendant  Jones  was  at  that  time  United  States  marshal 
for  the  northern  district  of  Illinois,  and  that  said  defendants 
Hawkins  and  Hopkins  were  his  deputies ;  that  as  such  marshal 
he  was  ordered  by  the  President  of  the  United  States  to  arrest 
said  plaintiff,  as  a  measure  proper  for  the  suppression  of  the 
rebellion,  and  convey  him  to  Fort  Lafayette  ;  and  that  he  did 
so  arrest  him  and  convey  him  to  said  fort  in  a  comfortable 
10  —  44th  III. 
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manner,  and  tliere  delivered  hira  to  the  custody  of  tlie  officer 
iu  command  of  said  fort,  after  wliicb  time  the  plaintiff  was  not 
in  the  custody  of  the  defendant. 

Another  plea  sets  up  the  issuance  of  the  President's  procla- 
mation of  July  4,  18G2,  calling  for  three  hundred  thousand 
volunteers,  and  avers  that  the  plaintiff  was  actively  engaged  in 
discouraging  and  preventing  volunteering. 

To  these  special  pleas  the  plaintiff  demurred.  The  demurrer 
was  overruled,  and,  the  plaintiff  abiding  by  it,  the  court  ren- 
dered final  judgment  on  the  demurrer  in  favor  of  the  defendants 
who  pleaded  specially.  The  court  then,  on  motion  of  those 
who  had  only  pleaded  not  guilty,  and  against  the  objection  of 
the  plaintiff,  impaneled  a  jury  to  try  the  issue  made  by  that 
plea,  and,  the  plaintiff  offering  no  evidence,  a  verdict  and  judg- 
ment were  given  for  those  defendants.  The  plaintiff  has 
brought  the  record  to  this  court. 

It  will  be  observed  that,  when  the  arrest  was  made  for 
which  this  suit  was  brought,  there  had  been  no  general  sus- 
pension of  the  writ  of  haheas  corpus.  We  are  not,  therefore, 
under  the  necessity  of  considering  the  effect  of  a  suspension 
of  that  writ  upon  the  right  of  the  government  to  make  mili- 
tary arrests  —  a  subject  upon  which  eminent  jurists  have  widely 
differed.  This  plaintiff  was  arrested  on  the  28tli  of  August, 
1862.  The  first  proclamation  of  the  President  applicable  to 
the  State  of  Illinois,  and  to  all  persons  anywhere  arrested  by 
the  military  authorities,  was  issued  September  24,  1862. 
Doubts  having  been  expressed  as  to  the  power  of  the  President 
to  suspend  the  writ  without  the  authorization  of  congress,  that 
body,  on  the  3d  of  March,  1863,  passed  an  act  authorizing  the 
President  to  suspend  it  wherever,  in  his  judgment,  the  public 
safety  should  require  it.  Acting  under  this  authority,  the 
President  issued  his  second  proclanuition  of  the  15th  of  Sep- 
tember, 1863.  We  refer  to  these  historical  facts,  merely  for 
the  purpose  of  showing  that  the  present  case  must  be  adjudged 
without  reference  to  the  question  of  what  power  the  President 
liad  to  make  arrests  during  the  late  rebellion  after  the  writ 
had  been  suspended. 
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Do  these  pleas,  as  above  set  forth,  justify  the  alleged  trespass  ? 

That  the  President  of  the  United  States  has  the  rightful 
power,  in  time  of  peace ^  to  cause  a  marshal  to  arrest  a  citizen 
of  Illinois,  without  process,  and  without  any  charge  of  crime 
legally  preferred,  and  convey  him  to  a  distant  State,  and  there 
imprison  him,  without  judicial  writ  or  warrant,  in  a  military 
fortress,  is  a  proposition  which  no  one  would  have  the  hardi- 
hood to  assert.  That  such  power,  in  a  season  of  peace,  cannot 
be  safely  intrusted  to  any  government  by  a  people  claiming  to 
be  free,  is  a  political  truism  lying  beyond  the  domain  of  argu- 
ment. The  right  of  the  citizen  to  his  personal  liberty,  except 
when  restrained  of  it  upon  a  charge  of  crime,  and  for  the 
purpose  of  judicial  investigation,  or  under  the  command  of 
the  law  pronounced  through  a  judicial  tribunal,  is  one  of  those 
elementary  facts  which  lie  at  the  foundation  of  our  political 
structure.  The  cardinal  object  of  our  Constitution,  as  it  is  the 
end  of  all  good  government,  is  to  secure  the  people  in  their 
right  to  life,  liberty  and  property.  The  more  certainly  to 
attain  this  end,  the  framers  of  our  Constitution  not  only  pro- 
claimed certain  great  principles  in  the  bill  of  rights,  but  they 
distributed  governmental  power  into  three  distinct  depart- 
ments, eacli  of  which,  while  acting  in  its  proper  sphere,  was 
designed  to  be  independent  of  the  others.  To  the  legislative 
department  it  belongs  to  declare  tlie  causes  for  which  the 
liberty  of  a  citizen  may  be  taken  from  him,  to  the  judicial 
department  to  determine  the  existence  of  such  causes  in  any- 
given  case,  and  to  the  executive  to  enforce  the  sentence  of  the 
court.  If  a  citizen  can  be  arrested,  except  upon  a  charge  of 
violated  law,  and  for  the  purpose  of  taking  him  before  some 
judicial  tribunal  for  investigation,  then  it  is  plain  that  the 
executive  department  has  usurped  the  functions  of  the  other 
two,  and  the  whole  theory  of  our  government,  so  far  as  it 
relates  to  the  protection  of  private  rights,  is  overthrown. 

But  on  this  question  we  are  not  left  merely  to  arguments 
drawn  from  the  general  spirit  and  object  of  our  Constitution. 
Our  forefathers  had  fresh  in  their  memory  the  struggles  whioh 
it  had  cost  in  England  to  secure  those  two  great  charters  of 
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freedom,  the  magna  charta  of  King  Jolm's  time,  and  the  hill 
of  rights  of  1688,  and  they  incorporated  into  our  fundamental 
law  whatever  was  most  valuable  in  those  instruments  for  the 
security  of  life,  liberty  and  property.  They  provided  in  article 
4  of  the  amendments,  that  "  The  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be  violated ;  and 
no  warrants  shall  issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized."  They  further 
provided,  in  article  5,  that  "  !No  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law,"  and  in  article 
6,  that  "  In  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  of  a  speedy  and  public  trial,  by  an  impartial  jury  of 
the  State  and  district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  sliall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accu- 
sation ;  to  be  confronted  with  the  witnesses  against  him ;  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor ; 
and  to  have  the  assistance  of  counsel  for  his  defense." 

It  cannot  be  denied,  that  when  this  plaintiff  was  arrested 
witliout  writ  or  warrant,  and  conveyed  by  the  marshal  to  the 
city  of  New  York,  and  there  delivered,  not  into  the  custody  of 
the  law  upon  a  criminal  charge,  but  to  a  military  officer  to  be 
imprisoned  in  a  military  fortress  without  judicial  investigation, 
and  without  even  the  charge  of  crime,  the  letter  and  the  spirit 
of  all  the  foregoing  provisions  of  the  Constitution  were  plainly 
violated,  unless,  under  the  state  of  facts  set  forth  in  Ihe  pleas, 
their  operation  as  to  the  plaintiff'  had  been  temporarily  sus- 
pended. Was  such  the  fact  ?  On  the  answer  to  this  question 
must  depend  the  decision  of  this  case. 

It  is  urged  by  the  counsel  for  the  defendant,  that,  although 
the  government  cannot  lawfully  make  an  arrest  of  this  character 
in  time  of  peace,  the  power  is  necessarily  incident  to  a  period 
of  war,  when  exercised  in  regard  to  those  who  are  giving  aid 
and  comfort  to  the  enemy.  Tlie  argument,  briefly  stated,  is  as 
follows :     The  facts  set  up  in  the  plea,  and  admitted  by  the 
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demurrer  sliow,  that  the  phiintiif  was  co-operating  with  the 
rebels.  The  rebellion  was  more  than  an  iusm-rection.  It  was 
a  public  war,  as  decided  by  the  Supreme  Court  of  the  United 
States,  in  the  prize  cases,  reported  in  2  B]ack,  635,  at  least 
alter  the  passage  of  the  act  of  congress,  of  July  13th,  1861. 
Being  a  public  war,  the  government  could  exercise  both  bellig- 
erent and  sovereign  rights.  While  the  rebels  did  not  cease  to 
be  rebels,  they  were  at  the  same  time  public  enemies,  and  the 
government  had  the  right  so  to  treat  them,  notwithstanding 
they  were  citizens  of  the  United  States.  It  could  exercise 
against  them  as  public  enemies  all  the  powers  given  or  recog- 
nized by  the  laws  of  war,  and  if  the  plaintiff  was  co-operating 
with  them  in  the  manner  stated  in  these  pleas,  he  too  was  a 
public  enemy,  and  liable,  not  merely  to  prosecution  in  the  civil 
courts,  but  to  be  arrested  and  imprisoned  by  the  military  power 
as  a  prisoner  of  war,  or  a  belligerent. 

"We  have  tried  to  state  tlie  argument  of  the  defendants'  coun- 
sel fairly.  Its  fallacy  consists  in  the  assumption,  that  the 
plaintiff,  by  virtue  of  the  facts  alleged  in  the  pleas,  could  be 
regarded  as  a  belligerent  in  any  such  sense  as  to  make  him  a 
prisoner  of  war.  There  is,  it  is  true,  in  the  third  plea,  an 
allegation  that  "  the  plaintiff  was  in  fact  engaged  in  levying 
war  against  the  government  of  the  United  States,"  but  this 
averment  is  too  vague  and  general  to  be  regarded  by  the  court 
in  any  other  light  than  as  the  conclusion  or  inference  drawn  by 
the  pleader  from  his  previous  averments,  in  the  plea,  of  specific 
facts.  These  averments  are,  that  there  was  a  secret  political 
organization  known  as  the  "  Knights  of  the  Golden  Circle;" 
that  this  organization  was  hostile  to  the  government,  and  in 
close  counsel  and  sympathy  with  the  rebels,  and  a  co-operating 
branch  of  the  rebellion  in  the  Northern  States ;  that  it  was 
constantly  planning  and  plotting  with  the  rebels  for  the  success 
of  the  rebellion,  and  that  the  plaintiff  was  an  active  member  of 
said  society,  at  the  county  of  Jo  Daviess  and  Slate  of  Illinois, 
and  deeply  engaged  in  aiding  it  in  its  treasonable  purposes, 
and  was  in  fact  levying  war  against  the  government  in  the 
county  aforesaid. 
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On  the  familiar  principle  that  a  pleading  is  to  be  construed 
most  strongly  against  the  pleader,  all  that  the  court  can  intend 
from  this  plea  is,  that  the  plaintiff  was  an  active  member  of  a 
disloyal  secret  society  at  the  North,  whose  purposes  were  treas- 
onable, and  whose  object  was  to  aid  the  rebellion,  and  that  said 
society,  and  the  plaintiff  as  one  of  its  members,  were  holding 
counsel  with  the  rebels  and  plotting  for  their  success.  The 
first  special  plea  avers  that  the  plaintiff  was  discouraging 
enlistments,  but  the  foregoing  is  the  one  relied  on,  and  com- 
l^rises  the  substance  of  the  defense.  It  will  be  observed  that 
the  offenses  which  this  plea  charges  against  the  plaintiff  are 
laid  as  committed  in  the  county  of  Jo  Daviess  and  State  of 
Illinois.  It  is,  also,  to  be  observed  that  the  plea  nowhere 
charges  the  plaintiff  Math  being  in  the  service  of  the  rebel 
government,  or  with  being  in  any  manner  connected  either 
with  the  rebel  army  or  the  rebel  government,  except  so  far  as 
through  his  membership  of  this  alleged  disloyal  society  at  the 
North,  he  and  the  rebels  were  working  for  a  common  purpose. 
But  no  act  of  co-operation  is  averred  against  him,  nor  is  it 
alleged  that  he  furnished  information  or  supplies  to  the  rebel 
forces.  It  is  not  averred  that  he  took  up  arms  against  the 
government,  or  committed  any  overt  act  of  war  or  had  ever 
done  so.  The  substance  of  the  plea  is,  that  he  was  a  domestic 
plotter  against  the  government,  in  full  sympathy  with  the 
rebels,  and  rendering  them  his  moral  co-operation  and  aid. 

The  plaintiff,  if  guilty  of  these  offenses,  merited  not  only  the 
condemnation  of  all  loyal  and  honorable  men,  but  the  severest 
legal  punishment.  On  the  lYth  of  July,  1862,  which  was  prior 
to  his  arrest,  congress  had  passed  a  law  designed  to  reach  casea 
of  this  character.  The  act  authorized  imprisonment  not  ex- 
ceeding ten  years,  and  a  fine  not  exceeding  ten  thousand  dollars, 
in  the  discretion  of  the  court,  to  be  pronounced  against  any 
person  found  guilty  of  giving  aid  and  comfort  to  the  rebels. 
Under  this  law  a  warrant  might  have  been  sued  out  in  legal 
form  against  the  plaintiff,  by  virtue  of  which  the  marshal  could 
have  arrested  him  and  delivered  him  into  the  custody  of  the 
law  for  trial  in  the  United  States  Court  for  the  Northern  Dis- 
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trict  of  Illinois.  Bat  do  these  offenses,  charged  in  these  pleas, 
make  the  plaintiff  a  belligerent,  to  be  captured  and  held  as  a 
prisoner  of  war  ? 

If  the  plaintiff  was  a  belligerent,  as  insisted  by  the  defend- 
ants' counsel,  the  order  of  the  President  was  wholly  unnecessary 
to  authorize  the  arrest.  Any  soldier  has  the  right,  in  time  of 
war,  to  arrest  a  belligerent  engaged  in  acts  of  hostility  toward 
the  government,  and  lodge  him  in  the  nearest  military  prison, 
and  to  use  such  force  as  may  be  necessary  for  that  purpose — ■ 
even  unto  death.  This  is  the  law  of  war,  to  which  the  defend- 
ants appeal  for  their  justification.  Have  counsel  considered  to 
what  this  theory  of  belligerency  among  our  own  citizens  would 
have  led,  if  reduced  to  practical  application  in  the  late  war  ? 

It  is  however  a  contradiction  in  terms  to  speak  of  a  citizen 
of  a  loj^al  State,  remaining  in  such  State,  and  not  engaged  in 
the  war,  as  a  belligerent.  A  belligerent  is  a  subject  of  the 
hostile  power,  and  his  character,  in  that  regard,  depends  upon 
that  of  the  community  to  which  he  belongs.  In  the  case 
Ex  parte  Milligan,  recently  decided  in  the  Supreme  Court  of 
the  United  States,  the  same  point  was  made,  and  set  at  rest 
by  the  court  in  tlie  following  language : 

"  But  it  is  insisted,  that  Milligan  was  a  prisoner  of  war,  and 
therefore  excluded  from  the  privileges  of  the  statute.  It  is  not 
easy  to  see  how  he  can  be  treated  as  a  prisoner  of  war,  when 
he  lived  in  Indiana  for  the  past  twenty  years ;  was  arrested 
there,  and  had  not  been,  during  the  late  troubles,  a  resident  of 
any  of  the  States  in  rebellion.  If,  in  Indiana,  he  conspired  with 
bad  men  to  assist  the  enemy,  he  is  punishable  for  it  in  the 
courts  of  Indiana ;  but,  when  tried  for  the  offense,  he  cannot 
plead  the  rights  of  war ;  for  he  was  not  engaged  in  legal  acts 
of  hostility  against  the  government,  and  only  such  persons, 
when  captured,  are  prisoners  of  war.  If  he  cannot  enjoy  the 
immunities  attaching  to  the  character  of  a  prisoner  of  war,  how 
can  he  be  subject  to  their  pains  and  penalties?  " 

This  was  the  language  of  the  majority  of  the  court, 
speaking  through  Mr.   Justice  DA^^s,  and  although  on  another 
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point  there  was  a  dissenting  opinion,  on  this  there  was 
entire  nnanimitj.  It  will  be  remembered  that  Milligan  hav- 
ing been  charged  with  oftenses  of  the  same  general  character 
with  those  alleged  against  this  plaintiff  in  the  pleas,  and  tried 
before  a  military  commission,  and  sentenced  to  be  hung,  had 
presented  a  petition  to  tlie  Circuit  Court  of  the  United  States 
for  the  district  of  Indiana,  praying  for  his  discharge  under  the 
provisions  of  the  act  of  congress  of  March  3,  1863.  By  the 
express  terms  of  the  law  he  was  entitled  to  the  benefit  of  its 
provisions,  or  to  his  discharge  under  it,  if  held  as  a  prisoner  of 
war.  This  question,  then,  lay  at  the  foundation  of  the  case. 
The  majority  of  the  court  dispose  of  it  in  the  words  above 
quoted.  The  minority,  speaking  through  the  chief  justice,  use 
language  on  this  point  not  less  emphatic.  They  say,  "Milli- 
gan was  imprisoned  under  the  authority  of  the  President,  and 
was  not  a  prisoner  of  war,"  and  they  held  him  entitled  to  his 
discharge  under  the  act  of  congress,  as  he  would  not  have  been 
if  held  as  a  belligerent  or  prisoner  of  war. 

This  is  decisive  authority  as  to  whether  the  plaintiff  in  the 
present  case  can  be  considered  as  having  been  arrested  and 
imprisoned  as  a  belligerent  or  prisoner  of  war.  The  principle 
indeed  had  already  been  settled  by  the  same  court  in  the  prize 
cases  above  quoted,  where  they  held,  that  all  persons  residing 
in  the  rebel  States,  whose  property  might  be  used  to  support 
the  hostile  power,  were  liable  to  be  treated  as  enemies  without 
reference  to  their  personal  loyalty.  This  is  the  settled  doctrine, 
that  the  status  of  any  person,  as  to  the  question  of  belligerency, 
depends  upon  his  citizenship  or  nationality.  The  late  rebellion 
grew  to  such  consistency  and  magnitude,  that  our  own  as  well 
as  foreign  governments  recognized  the  people  of  the  rebel  States 
as  belligerents,  but  the  citizen  and  resident  of  a  Northern  State, 
did  not  become  a  belligerent,  whatever  may  have  been  his 
sympathies,  or  however  wicked  his  plots. 

So  far,  tlien,  as  it  is  sought  to  justify  the  arrest  of  the  plaint- 
iff by  assuming  that  he  was  arrested  as  a  belligerent,  and  held 
as  a  prisoner  of  war,  the  argument  is  untenable.  He  was  not 
a  prisoner  of  war. 


1867.]  JoHxsoN  V.  Jones  et  al.  153 

Opinion  of  the  Court. 

The  foundation  of  the  argument  predicated  upon  the  alleged 
belligerency  of  the  plaintiff  thus  failing,  it  remains  to  be  con- 
sidered whether  his  arrest  can  be  justified  as  an  exercise  of 
martial  law  applied  to  a  citizen  of  Illinois,  not  in  the  military 
service.  It  is  to  be  remarked,  that  the  order  for  the  arrest  of 
tlie  plaintiff  is  alleged  to  have  been  issued  by  the  President  as 
commander-in-chief,  through  the  judge  advocate  general  of  the 
armies  of  the  United  States,  though  addressed  to,  and  executed 
by  the  marshal  of  the  northern  district  of  Illinois,  who  is  merely 
a  civil  officer.  To  wliat  extent  is  martial  law  incident  to  a 
state  of  war  ? 

As  the  phrases, "  martial  law  "  and  "  military  law,"  are  some- 
times carelessly  used  as  meaning  the  same  tiling,  it  is  proper  to 
point  out  the  broad  distinction  between  them.  The  Constitution 
authorizes  congress  to  raise  and  support  armies,  and  to  make 
rules  for  the  government  thereof.  Acting  under  this  authority, 
congress  has  passed  divers  acts  prescribing  the  rules  and  articles 
of  war,  and  providing  for  the  government  and  discipline  of  the 
troops.  These  rules  constitute  the  military  law,  and  are 
directly  sanctioned  by  the  Constitution,  but  they  apply  only  to 
persons  in  the  military  or  naval  service  of  the  government. 

What  is  called  martial  law,  however,  has  a  far  wider  scope 
and  application.  "When  once  established,  it  is  made  to  apply 
alike  to  citizen  and  soldier.  To  call  this  system  by  the  name 
of  law  seems  something  of  a  misnomer.  It  is  not  law,  in  any 
proper  sense,  but  merely  the  will  of  the  military  commander  to 
be  exercised  by  him  only  on  his  responsibility  to  his  govern- 
ment or  superior  officer.  Sir  Matthew  Hale  said  (Hist.  C.  L. 
5-i),  "  It  is  in  truth  and  reality  no  law,  butsome  thing  indulged 
rather  than  allowed  as  law."  In  the  famous  petition  of  right 
in  the  reign  of  Charles  I.,  it  was  solemnly  enacted,  that  ne 
commission  should  issue  to  proceed  in  England  according  to 
martial  law,  and  the  principle  was  re-asserted  in  the  bill  of 
rights  of  1688.  In  the  case  of  Grant  v.  Gould,  2  Hen.  Blackst. 
99,  decided  in  the  year  1792,  Lord  Loughbojiough  said,  that 
martial  law,  in  the  sense  in  whicii  we  are  now  considering  it, 
did  not  exist  in  England,  was  contrary  to  the  Constitution,  and 
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had  been  for  a  century  totally  exploded.  We  make  these 
references  merely  to  illustrate  how  odious  this  system  is  to  the 
spirit  of  liberty  and  good  government. 

That  martial  law  must  be  permitted  to  prevail  on  the  actual 
theatre  of  military  operations  in  time  of  war,  is  an  unavoidable 
necessity.  It  results  from  the  very  nature  of  war,  which  is 
simply  an  appeal  to  force,  and  where  it  is  being  waged,  it  neces- 
sarily suspends  and  displaces  the  ordinary  laws  of  the  land  by 
those  usages  which  are  known  as  the  laws  of  war.  If  a  com- 
manding officer  finds  within  his  lines  a  person,  whether  citizen 
or  alien,  giving  aid  or  information  to  the  enemy,  he  can  arrest 
and  detain  him  so  long  as  may  be  necessary  for  the  security  or 
success  of  his  army.  He  can  do  this  under  the  same  necessity 
which  will  justify  him,  when  an  emergency  requires  it,  in  seiz- 
ing or  destroying  the  private  property  of  a  citizen.  The  au- 
thority to  do  either  by  military  force  is  indispensable  on  the 
actual  theatre  of  war.  The  want  of  such  authority  might  lose 
a  battle  or  peril  the  issue  of  a  campaign.  The  power  to  do 
these  things  is  implied  in  the  power  to  wage  war,  and  springs 
from  an  overruling  necessity. 

This  is  the  power  of  a  military  commander  on  the  actual 
scene  of  military  operations,  and  where  hostile  armies  are  con- 
fronted with  each  other.  We  may,  for  the  purposes  of  the 
present  case,  go  further,  and  admit,  that,  if,  in  a  district  remote 
from  the  theatre  of  military  operations,  the  popular  sentiment 
is  so  disloyal  to  the  government  that  one  who  aids  and  abets 
the  public  enemy,  cannot  be  rendered  powerless  for  mischief, 
and  brought  to  justice  by  the  arm  of  the  civil  law,  that  fact 
would  justify  the  government  in  treating  such  district  as  vir- 
tually attached  to  the  theatre  of  military  operations,  and 
in  enforcing  therein  martial  law  or  the  laws  of  war,  so  far  as 
might  be  necessary  to  the  public  safety.  We  may  concede  the 
right  to  do  this  as  the  exercise  of  a  constitutional  power,  result- 
ing from  the  power  to  wage  war.  Whether  this  right  belongs 
to  the  President  as  commander-in-chief,  or  whether  he  must 
receive  authority  thus  to  act  from  congress,  is  a  question  not 
necessary  for  us  to  consider. 
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But  beyond  the  enforcement  of  martial  law  on  the  actual 
field  of  military  operations,  whicli  is  the  result  of  an  over- 
mastering necessity,  and  its  establishment  in  districts  which, 
though  remote  from  the  seat  of  war,  are  yet  so  far  in  sympathy 
with  the  public  enemy  as  to  obstruct  the  administration  of  the 
laws  through  the  civil  tribunals,  and  render  a  resort  to  military' 
power  a  necessity,  as  the  only  means  of  restraining  disloyalty 
from  overt  acts,  and  preserving  the  authority  of  the  govern- 
ment, we  know  of  no  ground  upon  which  its  exercise  can  be 
defended.  It  is  the  result  of  an  absolute  necessity  during  a 
period  of  war,  and  should  terminate  with  the  necessity  itself. 
The  doctrine  that  a  state  of  war  of  itself  suspends,  at  once  and 
everywhere,  the  constitutional  guaranties  for  liberty  and  prop- 
erty, finds  no  support  in  the  Constitution,  and  is  inconsistent 
with  every  principle  of  civil  liberty  and  free  government. 

But  the  admission  that  the  government,  by  the  joint  action 
of  congress  and  the  President,  or  by  the  single  action  of  the 
latter,  may  rightfully  extend  the  limits  of  martial  law  beyond 
the  actual  theatre  of  military  operations,  and  establish  it  in  dis- 
tricts where  the  civil  authorities  are  powerless  to  protect  the 
public  welfare  against  disloyal  persons,  does  not  aid  the  pleas 
in  the  case  before  us.  These  pleas  do  not  aver  that  the  plaint- 
iff was  arrested  where  the  war  was  raging,  or  that  the  civil 
courts  were  not  in  the  peaceful  and  uninterrupted  exercise  of 
their  jurisdiction,  or  that  the  civil  authority  was  in  any  degree 
impaired,  or  that  martial  law  had  been  proclaimed,  N^either 
can  we  presume  such  a  condition  of  affairs  to  have  existed. 
Indeed,  it  is  a  part  of  the  public  history  of  the  war,  of  whicli 
we  may  well  take  judicial  notice,  that  no  organized  rebel  force 
ever  trod  the  soil  of  Illinois,  that  the  usual  administration  of 
the  laws  in  this  State  was  at  no  time  suspended  or  interrupted, 
and  that  in  that  part  of  the  State  where  this  arrest  was  made 
the  people  were  eminently  distinguished  for  their  devotion  to 
the  government  and  to  the  prosecution  of  the  war.  Neither 
had  there,  at  the  time  of  this  arrest,  been  any  ofiicial  action  by 
any  department  of  the  government  establishing  martial  law,  or 
suspending  the  writ  of  habeas  corpus  in  the  State  of  Illinois. 
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We  must  assume,  both  from  the  absence  of  any  averment  to  the 
contrary  in  the  pleas,  and  from  the  public  history  of  the  time, 
that  this  plaintiff  might  have  been  arrested  by  the  ordinary 
legal  process,  and  brought  to  trial  before  the  ordinary  civil 
tribunals,  and  if  guilty,  subjected  without  let  or  hindrance,  to 
a  merited  punishment. 

In  the  face  of  all  these  facts,  how  is  it  possible  to  hold  that 
the  plaintiff  was  legally  subjected  to  the  administration  of 
martial  law  ? 

It  is  undeniable,  if  the  government  had  the  right  to  arrest 
him  without  a  warrant,  and  imprison  him  without  a  trial,  or 
charge  of  any  criminal  offense,  it  had  an  equal  right  to  send  his 
case  before  a  court  martial  or  military  commission.  The  right 
to  do  the  one  necessarily  implies  the  right  to  do  the  other, 
because  both  rest  on  the  same  theory  of  power  to  be  exercised 
by  the  government  in  time  of  M^ar.  If  it  was  lawful  to  arrest 
and  imprison  the  plaintiff  without  any  form  of  judicial  investi- 
gation, it  would  certainly  have  been  not  less  lawful  to  do  the 
same  thing  upon  the  finding  and  sentence  of  a  military  tribunal. 
It  can  hardly  be  said  that  the  laws  of  war  could  be  applied  to 
the  plaintiff  for  the  purposes  of  punishment,  but  not  for  the  pur- 
poses of  trial. 

That  he  could  not  have  been  legally  brought  to  trial  before 
a  military  tribunal  has  been  recently  decided  by  the  Supreme 
Court  of  the  United  States  in  the  case  Ex  parte  Milligan,  already 
quoted.  On  the  question  whether  congress  has  the  constitu- 
tional power  to  establish  military  tribunals  and  martial  law,  in 
time  of  war,  in  districts  where  the  war  is  not  being  actually 
waged,  the  court  was  divided.  But  on  all  those  principles 
which  govern  the  case  now  under  consideration,  there  was 
entire  unanimity.  The  majority  held  the  imprisonment  of 
Milligan  illegal,  and  discharged  him^  on  the  ground  that  in  a 
State  where  no  war  prevailed,  and  the  jurisdiction  of  the  civil 
courts  was  undisturbed,  neither  congress  nor  President,  nor 
both  united,  could  constitutionally  create  a  military  tribunal, 
or  enforce  martial  law.  The  minority  of  the  court  while  they 
dissent  from  this  proposition,  in  its  full  extent,  do  nevertheless 
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concur  in  the  judgment  of  the  court  cUscliarging  Milligan,  on 
tlie  ground  that  congress  had  not  in  fact  authorized  the  creation 
of  military  tribunals  in  Indiana,  and  because  the  sentence  of 
such  a  tribunal,  passed  upon  Milligan,  was  void,  and  his  impris 
onment  illegal.  The  power  of  the  executive  department  to  try 
and  imprison  Milligan  by  virtue  of  the  laws  of  war,  and  in  the 
absence  of  congressional  authorization  is  thus  directly  denied 
by  the  entire  court. 

The  majority  of  the  court  say,  "  Martial  rule  can  never  exist 
where  the  courts  are  Open  and  in  the  proper  and  uninterrupted 
exercise  of  their  jurisdiction.  It  is  also  confined  to  the  locality 
of  actual  war.  Because,  during  the  late  rebellion,  it  could 
have  been  enforced  in  Yirginia,  where  the  national  authority 
was  overturned  and  the  courts  driven  out,  it  does  not  follow 
that  it  should  obtain  in  Indiana  where  that  authority  was  never 
disputed  and  justice  was  always  administered." 

The  minority  of  the  court  used  the  following  language : 

"  Congress  cannot  direct  the  conduct  of  campaigns,  nor  can 
the  President,  or  any  commander  under  him,  without  the 
sanction  of  congress,  institute  tribunals  for  the  trial  and  pun- 
ishment of  ofienses,  either  of  soldiers  or  civilians,  unless  in 
cases  of  a  controlling  necessity,  which  justifies  what  it  compels, 
or  at  least  insures  acts  of  indemnity  from  the  justice  of  the 
legislature. 

"  We  by  no  means  assert  that  congress  can  establish  and 
apply  the  laws  of  war  where  no  war  has  been  declared  or  exists. 

"  Where  peace  exists  the  laws  of  peace  must  prevail.  What 
we  do  maintain  is,  that  when  the  nation  is  involved  in  war, 
and  some  portions  of  the  country  are  invaded,  and  all  are 
exposed  to  invasion,  it  is  within  the  power  of  congress  to 
determine  in  what  States  or  districts  such  great  and  imminent 
public  danger  exists  as  justifies  the  authorization  of  military 
tribunals  for  the  trial  of  crimes  and  ofifenses  against  the  disci- 
pline or  security  of  the  army  or  against  the  public  safety." 

As  to  the  main  fact,  that  martial  law  did  not  lawfully  exist 
in  Indiana,  and  that  the  trial  and  imprisonment  of  Milligan 


158  Johnson  v.  Jones  et  al.  [April  T., 

Opinion  of  the  Court. 

were  illegal,  the  court  was  not  divided.  That  case  is  really 
decisive  of  the  one  before  us.  The  case  of  Milligan  was  the 
weaker  of  the  two,  in  this,  that,  at  the  time  of  his  arrest  and 
trial,  in  1864,  the  writ  of  habeas  corpus  had  been  suspended 
by  authority  of  congress,  which  furnished  the  counsel  for  the 
government  an  argument  in  support  of  the  theory  of  martial 
law. 

A  case  involving  in  some  degree  the  question  of  martial  law 
arose  in  the  Supreme  Court  of  the  United  States  in  1851. 
MitGhell  V.  Harmony^  13  How.  134.  During  the  war  with 
Mexico,  Colonel  Mitchell,  acting  under  the  orders  of  Colonel 
Doniphan,  had  seized  the  private  j)i"operty  of  Harmony,  for  the 
service  of  the  expedition,  commanded  by  the  latter  officer. 
Harmony,  who  had  been  following  the  march  of  the  army  as  a 
trader,  after  arriving  in  the  Mexican  province  of  Chihuahua, 
desired  to  stop  there,  but  was  compelled  by  the  commander  to 
accompany  the  expedition  with  his  wagons,  mules  and  goods. 
The  property  was  eventually  lost,  and  an  action  was  brought 
against  Colonel  Mitchell  to  recover  its  value.  The  defendant 
urged  that  it  was  seized  and  impressed  into  the  public  service 
from  necessity,  also  to  prevent  it  from  falling  into  the  hands  of 
the  enemy.     The  court  on  this  point  say : 

"  There  are,  without  doubt,  occasions  in  which  private  prop- 
erty may  lawfully  be  taken  possession  of  or  destroyed  to 
prevent  it  falling  into  the  hands  of  the  public  enemy,  and  also 
where  a  military  officer  charged  with  a  particular  duty  may 
impress  private  property  into  the  public  service,  or  take  it  for 
public  use.  Unquestionably,  in  such  cases,  the  government  is 
bound  to  make  full  compensation  to  the  owner ;  but  the  officer 
is  not  a  trespasser. 

"  But  we  are  clearly  of  tlie  opinion  that  in  all  these  cases  the 
danger  must  be  immediate  and  impending,  or  the  necessity 
urgent  for  the  public  service,  such  as  will  not  admit  of  delay, 
and  where  tlie  action  of  the  civil  authority  would  be  too  late 
in  providing  the  means  which  the  occasion  calls  for.  It  is  the 
emergency  wliicli  gives  the  right,  and  the  emergency  must  be 
bIiowu  to  exist  before  the  taking  can  be  Justified." 
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The  court  held  the  plaintiff  entitled  to  recover. 

The  case  of  Smith  v.  ShaWy  decided  bj  the  very  able  bench 
that  constituted  the  Supreme  Court  of  the  State  of  jSTew  York 
in  1815,  was  a  suit  brought  by  a  citizen  against  an  army  officer 
for  false  imprisonment  during  the  war  of  1812.  The  defense 
set  up  was  that  the  plaintiff  was  a  spy.     The  court  said : 

"  If  lie  was  an  American  citizen  he  could  not  be  charged 
with  such  an  offense.  He  might  be  amenable  to  the  civil 
authority  for  treason,  but  could  not  be  punished  under  martial 
law  as  a  spy." 

It  is  urged  that  the  power  of  the  government  to  wage  war  is 
crippled  unless  it  can  arrest  and  imprison,  by  military  force, 
disloyal  persons.  The  necessity  of  arresting  them  is  conceded, 
and,  where  the  civil  law  and  civil  tribunals  have  been  rendered 
powerless,  we  concede  the  right  to  use  such  military  force.  But, 
when  the  civil  courts,  in  the  midst  of  loyal  communities,  are 
exercising  their  ordinary  jurisdiction,  the  appeal  to  the  military 
arm  or  to  martial  law  is  needless.  It  is  in  the  power  of  con- 
gress to  enact  laws  which  shall  define  offenses  of  this  character, 
and  bring  to  severe  and  merited  punishment  all  persons  guilty 
of  aiding  a  public  enemy.  As  already  remarked,  such  a  law 
was  upon  the  statute  book  when  this  plaintiff  was  arrested,  and 
it  is  not  alleged,  either  in  plea  or  argument,  that  he  could  not 
have  been  brought  to  an  impartial  trial  in  the  northern  district 
of  Illinois.  If  congress  should  deem  it  necessary  in  time  of 
war,  it  might  go  further,  and  enact,  that  a  person  arrested  by 
the  civil  authorities  on  a  sworn  charge  of  giving  aid  and  com^ 
fort  to  the  enemy,  should  be  held  without  bail  until  the  meet- 
ing of  the  court  and  grand  jury.  It  is  not  easy  to  see  how  th^ 
power  of  the  government  for  successful  war  would  be  crippled, 
when  furnished  with  such  means  of  arresting  disloyal  persons, 
even  though  not  able  to  arrest  by  means  of  military  force  in 
districts  undisturbed  by  the  war. 

It  is  a  fearful  power  that  is  claimed  for  the  government  by 
the  counsel  for  the  appellee,  and  one  which  no  free  government 
ought  to  possess.     Even  in  England,  in  the  latter  part  of  the 
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last  century,  when  secret  political  societies  were  formed  hostile 
to  the  government  and  in  leagne  with  the  French  revolution- 
ists, or  supposed  to  be  so,  although  the  country  was  at  war 
with  France,  yet,  while  the  high  Tory  administration  of  Mr. 
Pitt  arrested,  prosecuted,  and  punished  with  a  pitiless  vigor, 
it  acted  only  through  the  ordinary  agencies  of  the  civil  courts, 
and  made  no  use  of  the  military  arm  under  the  pretense  that 
the  offending  persons  were  belligerents  or  public  enemies. 
If  this  plaintiff  was  guilty  of  the  charges  made  in  the  plea  he 
merited  arrest  and  a  severe  punishment,  but  he  should  have 
been  punished  in  conformity  to  law.  It  is  to  be  remembered 
that  the  question  before  us  is  one  of  power  simply  on  the  part 
of  the  executive,  and  not  of  deserving  on  the  part  of  the  plaintiff. 
If  the  President  could  rightfully  arrest  him  by  military  force 
and  consign  him  without  process  or  trial  to  a  fortress  in  the 
harbor  of  New  York,  he  could  do  the  same  thing  to  any  other 
person  in  the  State  of  Illinois,  however  innocent  of  crime. 
This  plaintiff  may  have  been  disloj-al,  and  seeking  to  aid  the 
rebels,  but  tlie  most  loyal  citizen  miglit  have  been  arrested  and 
sent  away  in  the  same  summary  manner.  As  no  charge  is 
made,  no  judicial  investigation  had,  it  is  left  entirely  to  the 
caprice  of  the  government  to  determine  what  persons  shall  be 
seized.  The  power  to  thus  arrest  being  once  conceded,  every 
man  in  the  State,  from  tlie  governor  down  to  the  humblest 
citizen,  would  hold  his  liberty  at  the  mercy  of  the  military 
officer  in  command.  For  it  is  to  be  borne  in  mind  that  this 
power  is  not  one  to  be  exercised  only  by  the  highest  officers 
of  the  government,  in  wliose  hands  it  might  be  exercised  with 
moderation.  It  is  claimed  for  the  President,  as  commander-in- 
chief,  and  as  incident  to  a  state  of  war.  But  if  it  exists  at  all 
it  exists  as  the  law  of  war  or  martial  law,  and  may  be  exer- 
cised by  the  military  officer  in  command  of  any  district  without 
reference  to  his  rank,  as  rightfully  as  by  the  President  himself, 
lie  might  be  afraid  to  exercise  it  without  orders  from  his 
superior,  but  if  it  exists  at  all  it  belongs  to  him  as  well  as  to 
the  President.  This  theory,  then,  pushed  to  its  logical  results, 
is  this  :  That  whenever  the  government  is  engaged  in  suppres- 
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sing  a  rebellion  in  Florida,  or  waging  war  on  the  frontiers  of 
Maine,  martial  law  may  be  enforced  in  Illinois,  where  there  is 
neither  war  nor  public  enemy,  and  where  the  courts  are  daily 
administering  justice ;  and  every  citizen  of  the  State  shall 
hold  his  liberty  and  property  at  the  whim  and  discretion  of 
the  military  officer  in  command.  The  proposition  thus  stated 
in  its  nakedness  may  well  startle  us,  when  we  remember  how 
liable  we  are  to  be  involved  in  war.  But  it  is  not  true,  for  it 
is  ntterly  at  variance  with  the  most  cherished  objects  of  the 
Constitution  and  its  most  solemn  prohibitions. 

We  are  not  unconscious  of  the  fact  that  the  decision  which 
we  are  obliged  to  make  in  the  present  case,  on  the  facts  appear- 
ing in  the  record,  attributes  to  our  late  lamented  President  the 
unlawful  exercise  of  power,  and  therefore  implies  a  certain 
degree  of  censure.  None  can  have  a  higher  appreciation  than 
the  members  of  this  court  of  the  unselfish  patriotism  and  purity 
of  motive  of  that  great  magistrate.  If  he  exercised  a  power 
not  given  by  the  Constitution,  he  imdoubtedly  did  so  under  a 
full  conviction  of  its  necessity  in  the  extraordinary  emergencies 
'  wherein  he  was  called  to  act.  But  neither  our  honor  for  his 
memory,  nor  our  confidence  in  his  honesty,  can  be  permitted 
to  sway  our  judgment  here.  The  questions  presented  by  this 
record  must  be  decided  by  us  as  questions  of  abstract  law.  If 
this  plaintiff  has  been  wrongfully  restrained  of  his  liberty,  he 
has  the  right  to  call  upon  us  so  to  ^eclare,  without  fear,  favor 
or  affection.  It  is  unfortunate  that  cases  having  a  political  or 
partisan  character  should  come  before  the  courts,  but  when 
they  do  so  we  must  declare  the  law  as  we  believe  it  to  exist. 
If  we  can  know  any  other  motive  than  the  simple  wish  to  truly 
expound  it,  or  if,  when  our  convictions  are  clear,  we  should 
hesitate  to  declare  them  without  reference  to  what  party  it 
may  please,  or  what  offend,  we  should  betray  the  solemn  trusts 
^'hich  the  people  have  committed  to  this  court,  and  bring  dis- 
honor on  the  administration  of  justice. 

Our  attention  has  been  called  by  the  counsel  for  the  defend- 
ants to  two  acts  of  congress,  the  first  of  which,  passed  March 
3,  1863,  provides  in  its  fourth  section  : 
1 1  —  44th  III. 
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"  That  anj  order  of  the  President  or  under  his  authority, 
made  at  any  time  during  the  existence  of  the  present  rebellion, 
shall  be  a  defense  in  all  courts  to  any  action  or  prosecution,  civil 
or  criminal,  pending  or  to  be  commenced,  for  any  search,  seiz- 
ure, arrest  or  imprisonment  made,  done  or  committed,  or  acts 
omitted  to  be  done,  under  and  by  virtue  of  such  order  or  under 
color  of  any  law  of  congress ;  and  such  defense  may  be  made 
by  special  plea  or  under  the  general  issue." 

The  other  act,  passed  May  11,  1S66,  provides  in  its  first  sec- 
tion that  any  arrest  or  imprisonment  during  the  rebellion,  by 
virtue  of  the  order  of  the  President,  secretary  of  war  or  any 
niilitary  officer  in  command  in  the  place  where  such  arrest  had 
been  made  or  imprisonment  had  been  inflicted,  should  come 
within  the  purview  of  the  first  act  for  all  purposes  of  defense. 

That  it  is  the  duty  of  congress  to  indemnify  out  of  the  public 
treasury  any  person  who  has  been  compelled  to  pay  damages 
for  an  act  performed  by  him  in  good  faith,  under  the  command 
of  the  President,  for  the  purpose  of  suppressing  the  rebellion, 
is  a  proposition  which  few  persons  would  deny.  But  the 
denial  by  congress,  through  a  retrospective  law,  of  all  redress 
to  a  person  whose  property  or  liberty  was  illegally  taken  under 
a  military  order,  is  a  mode  of  discliarging  obligations,  which, 
however  convenient,  is  not  reconcilable  witli  the  principles  of 
the  Constitution.  The  Constitution  confides  to  congress  only 
legislative  power,  and  that  to  be  exercised  only  for  specific 
purposes.  When,  therefore,  it  undertook  to  determine,  in 
1863  and  1866,  that  no  injury  to  person  or  property  committed 
prior  to  that  time  gave  to  the  injured  party  a  vested  right  of 
action,  if  committed  under  a  military  order,  it  assumed  a 
judicial  function  which  it  is  not  authorized  to  perform. 
Whether  this  plaintiff'  was  illegally  arrested  and  imprisoned  in 
1862,  depends  solely  upon  the  acts  done  and  the  laws  in  force, 
at  that  time;  and  these  are  facts  to  be  determined  by  judicial 
investigation,  and  facts  which  no  act  of  congress  can  change. 
If  his  personal  liberty  or  property  was  illegally  taken  from 
him,  then  at  once  accrued  to  him  a  right  to  redress  in  the 
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courts,  which  no  subsequent  act  of  congress  can  take  away. 
The  rights  of  person  and  property  are  equally  secured  by  the 
constitutional  provision,  borrowed  from  magna  charta,  that  no 
person  shall  be  deprived  of  them  without  due  process  of  law. 
That  congress  has  no  power,  by  its  own  act,  to  divest  these 
rights,  is  universally  conceded,  and  we  are  unable  to  perceive 
the  difference  in  principle  between  an  act  seeking  to  divest  them 
directly,  and  one  providing  that,  where  they  have  been  divested 
by  unlawful  violence,  no  remedy  shall  be  had  against  the  wrong- 
doer. Suppose  congress  should  pass  a  law  that  no  action  should 
lie  against  United  States  marshals  for  any  illegal  acts  thereto- 
fore done  by  them  under  color  of  their  office,  and  a  marshal 
should  be  sued  for  having,  before  the  passage  of  the  law,  ille- 
gally taken  the  goods  of  one  person  under  an  execution  against 
another.  Can  it  be  supposed  such  an  act  would  be  a  defense 
to  a  suit  brought  for  the  trespass  ?  And  there  is  no  difference 
in  principle  between  such  legislation  and  that  now  under 
consideration. 

In  1862,  on  the  facts  disclosed  by  this  record,  one  citizen  of 
Illinois  committed  a  trespass  upon  the  rights  of  another  for 
which  the  laws  of  Illinois  then  gave,  and  now  give,  a  right  of 
action.  Since  that  time,  congress  has  said,  the  action  shall  not 
be  maintained.  "We  must  respectfully  ask,  whence  comes  the 
power  to  interfere  with  the  remedies  furnished  by  the  State 
laws,  through  the  State  tribunals,  for  the  injury  of  one  citizen 
by  another  ?  There  is  really  nothing  to  be  said  in  support  of 
this  legislation.  With  all  our  respect  for  congress,  we  must 
hold  these  acts  beyond  its  constitutional  authority.  If  they 
are  not  so,  its  power  over  persons  and  property  is  limited  only 
by  its  own  discretion,  and  constitutional  government  is  merely 
a  theory. 

There  remains  to  be  disposed  of  a  question  of  practice.  As 
has  been  already  stated,  only  a  portion  of  the  defendants  pleaded 
the  special  pleas.  After  judgment  against  the  plaintiff  had 
been  rendered  on  the  demurrer,  and  he  had  elected  to  abide 
by  his  demurrer,  the  court,  against  his  objections  and  at  the 
instance  of  those  defendants  who  had  pleaded  only  the  general 
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issue,  impaneled  a  jury  to  try  that  issue  as  to  them.  The 
plaintiff  declined  to  offer  any  evidence,  and  thereupon  the  jury 
found  a  verdict  for  these  defendants.  The  plaintiff  contends 
that  they  were  not  entitled  to  a  trial  of  this  issue,  which  is  final 
as  to  them,  but  that  judgment  should  have  been  rendered  in 
their  favor  on  the  demurrer  to  the  special  pleas  of  their  co-de- 
fendants, so  that  in  the  event  the  judgment  of  the  court  on  the 
demurrer  should  be  overruled,  he  might  then  have  his  recourse 
against  all  the  defendants.  The  rule  is  stated  by  Tidd,  page 
895,  as  follows : 

"  In  actions  of  tort,  as  trespass,  etc.,  where  the  wrong  is  joint 
and  several,  where  the  plea  of  one  defendant  is  such  as  shows 
the  plaintiff  could  have  no  cause  of  action  against  any  of  the 
defendants,  it  shall  operate  to  the  benefit  of  all  the  defendants, 
and  the  plaintiff  cannot  have  judgment  or  damages  against 
those  who  let  judgment  go  by  default  —  but  when  the  plea 
merely  operates  in  discharge  of  the  party  pleading  it,  then  it 
shall  not  operate  to  the  benefit  of  the  other  defendants." 

By  this  we  understand  that  the  defendant  who  has  pleaded 
the  general  issue  only,  may  at  his  option  claim  the  benefit  of  a 
judgment  on  demurrer  in  favor  of  his  co-defendant  who  has 
pleaded  specially,  if  such  plea  showed  the  plaintiff  could  not 
maintain  his  action  against  either.  We  do  not  understand, 
however,  that  he  is  obliged  to  do  so.  Pie  has  the  right  to  insist 
on  a  trial  of  the  issue  made  by  his  own  plea,  and  the  plaintiff 
cannot  compel  him  to  claim  any  benefit  from  the  judgment  on 
the  demurrer. 

In  the  present  case  the  plaintiff,  on  the  trial  of  the  general 
issue,  should  have  proved  the  trespass.  If,  under  the  rule 
quoted  from  Tidd,  the  defendants  had  sought  to  avail  them- 
selves of  the  judgment  of  the  court  on  the  special  plea  of  their 
co-defendants,  and  the  court  had  permitted  it,  the  plaintiff 
could  have  excepted,  and  preserved  against  them  in  the  record 
the  same  question  raised  by  his  demurrer  to  the  special  plea. 
If  they  had  not  sought  to  do  this,  but  the  evidence  had  failed 
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to  show  their  participation  in  the  trespass,  they  would  have 
been  entitled  to  a  verdict  and  judgment. 

This  judgment  must  be  reversed  and  the  case  remanded.  In 
order,  however,  that  our  decision  may  not  be  misconstrued,  we 
deem  it  proper  to  add,  that  although  the  matter  of  the  special 
pleas  is  not  a  bar  to  the  action,  yet,  on  the  trial,  the  defendants 
will  be  permitted  to  prove  the  facts  alleged  in  them  in  mitiga- 
tion of  damages,  and  for  the  purpose  of  rebutting  the  presump- 
tion of  malice.  For  the  purpose  of  enabling  the  jury  to  deter- 
mine justly  the  quantum,  of  damages  to  which  the  plaintiff  may 
be  entitled,  the  matters  set  up  in  these  pleas  will  be,  if  proved, 
a  proper  subject  of  consideration. 

Judgment  reversed. 

Separate  opinion  by  Mr.  Justice  Bkeese  : 

I  concur  in  much  of  the  reasoning,  and  generally,  in  the  con- 
clusions reached  in  the  above  opinion.  I  cordially  concur  in 
the  sentiment,  that  the  Constitution  of  the  United  States  wag 
designed  by  its  framers,  and  has  been  hitherto  so  understood  by 
the  people,  to  be  the  same  protecting  instrument  in  war  as  in 
peace ;  that  a  state  of  war  does  not  enlarge  the  powers  of  any 
one  department  of  the  government  established  by  it,  nor  has 
any  one  of  these  defendants  any  right  to  urge  "  necessity,"  or 
"  extraordinary  emergencies,"  as  a  plea  for  the  usurpation  of 
powers  not  granted.  The  first  is  the  tyrant's  plea,  and  the 
other  places  the  dearest  rights  of  the  citizen  at  the  mercy  of 
a  dominant  party,  who  have  only  to  declare  "  the  emergency," 
which  they  can  readily  create,  pretexts  for  which,  bad  men  are 
keen  to  find  and  eager  to  act  upon.  There  can  be,  and  there 
should  be,  no  higher  law  for  the  conduct  of  the  government  in 
its  relations  to  the  citizen,  than  the  Constitution  of  the  United 
States. 

I  cannot  accede  fully  to  the  doctrine  declared  in  the  last 
clauses  of  the  opinion.  Holding,  as  we  do,  that  the  executive 
order  under  which  the  defendants  attempt  to  justify  their  con- 
duct, was  illegal  and  void,  it  ought  not  to  go  in  evidence  for 
any  purpose  —  it  is  not  in  the  case.     A  subordinate  ought  not 
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to  be  permitted  tQ  extenuate  his  offense  by  the  allegation,  his 
superior  ordered  him  to  commit  it.  The  marshal  was  not 
bound  to  execute  the  order,  he  knowing  it  was  arbitrary  and 
had  not  the  sanction  of  the  law.  He  should  take  all  the  con- 
sequences of  his  obedience. 

In  these  disjointed  times,  under  this  ruling  of  the  court,  a 
jury  might  very  easily  be  impaneled,  who  would  not  assess 
more  than  nominal  damages  for  one  of  the  greatest  outrages 
ever  perpetrated  in  a  country  claiming  to  be  governed  by  a 
written  constitution  and  having  a  code  of  laws. 

But  I  do  not  suppose  pecuniary  considerations  influenced  the 
plaintiff  to  bring  this  action,  but  rather  to  vindicate  that  Con- 
stitution and  the  laws  so  grossly  violated  in  his  person.  This 
he  has  effectually  done,  by  the  unanimous  judgment  of  this 
court,  in  holding,  that  the  proceedings  of  which  he  complains 
were  without  any  warrant  of  law,  and  in  direct  and  palpable 
violation  of  the  letter  and  spirit  of  the  Constitution. 

At  the  September  Term,  1867,  the  appellant  entered  his 
motion,  that  the  foregoing  opinion  of  the  court  be  amended, 
so  far  as  relates  to  the  question  of  practice  therein  decided, 
whereupon  the  court  delivered  the  following  additional 
opinion : 

Per  Curiam  :  A  motion  has  been  made  in  this  case  by  the 
appellant,  that  the  court  amend  the  opinion  filed  herein,  so  far 
as  relates  to  the  question  of  practice  on  the  trial  of  the  general 
issue  pleaded  by  a  portion  of  the  defendants.  The  motion  ia 
overruled.  The  proper  practice  is  correctly  stated  in  the  opinion. 
As  therein  stated,  the  defendants  who  pleaded  the  general  issue 
had  the  right  to  have  that  issue,  as  to  them,  tried,  and  by 
insisting  on  such  trial,  to  disclaim  any  benefit  they  might  have 
claimed  from  a  mistaken  ruling  of  the  court  on  the  special  plea. 
Their  co-defendants  had  no  right,  by  pleading  a  defective 
special  plea,  to  compel  them  also  to  rest  their  defense  upon  a 
plea  which  they  did  not  file,  and  thus  be  made  liable  to  be 
brought  again  before  the  court  for  trial  by  a  reversal  of  the 
judgment  on  the  special  plea,  which  might  be  had  at  any  time 
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before  the  statute  had  barred  a  writ  of  error.  An  action  of 
trespass  is  several  as  to  each  defendant,  and  each  has  a  right  to 
make  his  own  defense  and  to  have  it  tried,  without  being  com- 
pelled to  rely  upon  a  defective  defense  made  by  a  co-defendant. 
Counsel  for  appellant  err  in  supposing  they  would  not  have 
been  entitled  to  a  judgment  against  the  defendants  who 
pleaded  only  the  general  issue  if  they  had  proved  the  trespass. 
When  these  defendants  went  to  trial  on  that  issue,  declining:  to 
shelter  themselves  under  the  judgment  of  the  court  on  the 
special  plea,  the  court  would  have  told  the  jury  to  find  upon 
that  issue  only,  and  to  assess  the  damages  if  they  found  the 
defendants  guilty,  and  on  that  verdict  the  court  would  have 
rendered  judgment.  In  remanding  the  case  we  reverse  only 
the  judgment  on  the  demurrer.  The  judgment  upon  the  ver- 
dict, as  to  those  defendants  who  pleaded  the  general  issue,  and 
which  is  an  entirely  distinct  and  independent  judgment,  must 
stand. 

We  take  this  occasion  to  say,  that  the  opinion  hitherto  filed 
in  this  case,  in  which  the  court  below  is  directed  to  receive  evi- 
dence of  the  facts  set  up  in  the  special  plea  in  mitigation  of 
damages  and  to  rebut  the  presumption  of  malice,  must  be  con- 
Btrued  as  referring  to  vindictive  or  exemplary  damages. 

Motion  overruled. 


Dayid  Sheean 

V. 

J.  Russell  Jones  et  al. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  E..  Sheldon,  Judge,  presiding. 

Mr.  M.  Y.  Johnson,  and  Mr.  David  Sheean,  for  the  appel- 
lant. 

Mr.  C.  BECKwrrH,  with  whom  were  Messrs.  Ater  and  Kales, 
for  the  appellees. 
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Per  Curiam  :  This  case  is  identical  in  principle  with  that  of 
Johnson  v.  Jones,  ante,  and  the  judgment  will  be  reversed  for 
the  reasons  given  in  the  opinion  filed  in  that  case. 

Judgment  reversed. 


Israel  B.  Holmes 

V. 

John  H.  Holmes. 

1.  A,  a  minor,  purchased  his  time  from  his  father,  and  afterward  by  his 
own  labor,  and  during  his  minority,  earned  a  land  warrant,  with  which  he 
entered  160  acres  of  land  in  his  own  name.  In  a  suit  in  chancery,  brought  by 
his  father,  to  compel  a  conveyance  to  him  of  one-half  of  the  land,  upon  an 
alleged  verbal  agreement,  made  with  A  before  the  entry  of  the  land,  that  the 
same  should  be  entered  in  A's  name,  but  that  when  he  arrived  at  majority  he 
should  convey  to  him  one-half  of  the  tract,  the  bill  alleging  that  at  the  time 
of  such  entry  complainant  was  entitled  to  the  services  of  A,  and  therefore 
owned  the  warrant  with  which  the  land  was  entered,  —  lield,'Ci\aX  the  land 
belonged  to  A,  the  proof  showing  that  complainant  was  not  entitled  to  A's 
services  at  the  time  he  earned  and  obtained  the  warrant  with  which  the  entry 
was  made. 

2.  Contract  —  verbal — for  conveyance  of  lands  —  when  confers  no  title.  A 
mere  naked  promise  by  a  party  to  convey  lands,  supported  by  no  considera- 
tion, if  not  afterward  executed  by  a  conveyance,  confers  no  title,  either  legal 
or  equitable,  in  the  premises. 

3.  Trusts  —  resulting  —  wJien  cannot  he  raised.  A  resulting  trust  cannot  be 
created,  unless  the  money  of  the  cestui  que  trust  was  used  in  the  purchase  of 
the  property  in  which  the  trust  is  claimed  to  exist. 

4.  Same  —  cannot  he  created  hy  contract.  A  iBsuiting  trust  cannot  be  created 
by  a  contract  or  an  agreement. 

5.  Contract  — for  conveyance  of  lands  —  wJien  within  the  statute  of  frauds. 
In  this  case,  if  a  trust  of  any  kind  was  created,  by  the  agreement,  between 
A  and  complainant,  to  convey  the  land,  it  was  an  express  trust,  and,  there 
being  no  proof  of  the  payment  of  the  purchase  money,  the  contract  was  void, 
being  within  the  statute  of  frauds. 

6.  Same  —  when  may  be  taken  out  of  the  statute.  A  verbal  contract  for  the 
sale  of  real  estate  may  be  taken  out  of  the  statute  of  frauds,  by  a  payment  of 
the  purchase  money,  being  let  into  possession,  and  the  making  of  lasting  and 
valuable  improvements. 
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7.  Same  — payment  of  purchase  money  indispensable.  While  all  of  these 
acts  may  not  be  required  to  take  a  case  out  of  the  statute,  yet  payment  of  the 
purchase  money  is  regarded  as  essential  to  have  such  effect. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  th 
Hon.  Benjamin  E.  Sheldon,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted,  by  the  appellee  in  the 
court  below,  against  the  appellant,  to  obtain  the  conveyance 
from  appellant  and  wife  of  the  legal  title  to  the  east  half  of  the 
north-west  quarter  of  section  26,  T.  26,  E.  10,  E.  of  the  4th  P. 
M.,  in  Winnebago  county,  Illinois,  upon  the  ground  that  appel- 
lant held  the  legal  title  to  the  same,  as  trustee  for  the  use  and 
benefit  of  appellee.  The  further  facts  in  this  case  are  fully 
stated  in  the  opinion.  The  court  below  entered  a  decree  in 
favor  of  appellee,  to  reverse  which  the  case  is  brought  to  this 
court  by  appeal. 

Messrs.  Leland  &  Blanchaed,  for  the  appellant. 

Messrs.  Brown  &  Tatloe,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears,  from  the  evidence  in  this  case,  that  appellant,  in 
April  1849,  entered  in  his  own  name,  at  the  land  office  in 
Dixon,  with  a  land  warrant,  the  premises  in  controversy.  It 
appears  that  he  was  a  minor  at  the  time  of  the  entry,  but  that 
he  had  by  his  own  labor  earned  the  warrant  with  which  the 
land  was  purchased.  Also,  that  in  1847,  appellant  had  worked 
two  months  for  Smith,  and  nine  months  in  1848,  for  which 
Smith  was  to  pay  him  $100,  with  which  it  was  agreed  that  a 
land  warrant  should  be  purchased,  and  appellee  to  pay  what- 
ever that  sum  might  lack  in  paying  for  it,  and  with  it  the  land 
was  to  be  purchased,  each  to  have  one-half  of  the  land  when 
entered.  Smith  hired  appellant  at  that  time  of  appellee.  After 
the  labor  was  performed  appellee  wanted  Smith  to  indorse  a 
note  for  him  for  the  amount  of  the  wages,  but  he  declined 
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unless  appellant  would  consent.  He  however  objected  that 
the  money  should  be  thus  appropriated,  until  his  father,  appel- 
lee, agreed  to  emancipate  him  then,  if  he  would  give  him  the 
$100,  and  would  permit  him  to  work  for  himself  and  appropri- 
ate his  future  earnings  to  his  own  use.  .  This  arrangement  was 
made. 

Appellant  worked  again  for  Smith  in  1849,  and  earned  and 
obtained  the  warrant  with  which  the  land  was  entered.  He 
acted  for  himself  in  making  the  contract  for  his  wages  that 
year.  He  went  to  the  land  office,  and  entered  the  land  in  per- 
son and  in  his  own  name,  with  the  full  concurrence  and  under 
the  advice  of  his  father. 

There  was  some  evidence  tending  to  contradict  the  evidence 
of  Smith,  that  appellee  had  told  him  that  the  land  was  entered 
by  appellant  with  his  own  means,  and  that  it  was  his.  Some 
members  of  the  family  testify  that  it  was  the  understanding  of 
the  parties  that  half  of  the  quarter  was  to  belong  to  each  at  the 
time  appellant  left  for  Dixon  to  enter  the  land.  But  we  think 
there  is  no  doubt  that  the  warrant  with  which  the  entry  was 
made  belonged  to  appellant.  This  is  proved  by  Smith,  who 
was  cognizant  of  the  agreement,  that  if  appellant  would  give  up 
the  $100  first  earned  by  appellant,  that  his  father  would  give 
him  his  time,  and  tliat  he  might  do  as  he  pleased  with  his  earn- 
ings. Also,  by  the  statements  of  the  father  to  different  persons, 
that  the  land  belonged  to  appellant.  Nor  is  there  any  evidence 
as  to  how  the  father  became  entitled  to  any  portion  of  the  war- 
rant, or  of  the  land  with  which  it  was  entered. 

If  the  land  warrant  belonged  to  appellant,  and  of  this  we  think 
there  is  no  doubt,  the  land  must  have  been  his,  as  it  was  entered 
with  the  warrant  and  in  his  own  name.  A  mere  naked  promise, 
if  one  was  ever  made,  if  not  afterward  executed  by  a  convey- 
ance, would  confer  no  title,  either  legal  or  equitable.  And  so 
far  as  we  can  see  the  means  employed  in  entering  the  land 
was  the  property  of  appellant ;  and  if  he  offered  to  convey  one- 
half  to  his  father  after  he  should  make  the  entry,  no  considera- 
tion was  then  or  subsequently  paid  to  support  the  promise.  It 
is  true,  that  there  is  evidence  that  appellant  called  the  east 
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half  of  the  quarter  his  father's,  but  there  is  also  proof  that  he 
proposed  to  convey  it  to  his  father  for  life  only,  and  that  there 
was  such  an  arrangement  at  one  time,  hence  he  would  naturally 
call  it  his  father's.  The  mere  fact  that  his  father  occupied  the 
east  eighty  would  naturally  induce  him  to  speak  of  it  as  his 
father's.  Without  proof  of  a  consideration  paid,  this  evidence 
would  not  establish  ownership  in  appellee. 

It  cannot  be  claimed  that  there  is  a  resulting  trust  in  favor 
of  appellee.  First,  because  the  evidence  fails  to  show  that  any 
portion  of  his  money  was  employed  in  the  purchase  of  the  land. 
Such  a  trust  is  never  raised  unless  tlie  money  of  the  cestui  que 
trust  was  used  in  the  purchase  of  the  property  in  which  the 
trust  is  claimed  to  exist.  In  the  next  place,  a  I'esulting  trust 
cannot  be  created  by  a  contract  or  agi-eeraent.  And  the  claim 
in  this  case  is  based  upon  the  alleged  agreement  that  one-half 
of  the  land  should  belong  to  appellee,  and  that  it  should  be 
divided  after  the  entry  was  made  and  the  patent  was  obtained. 
If  this  could  be  construed  into  a  trust  of  any  kind,  it  would  be 
an  express  and  not  a  resulting  trust.  And  if  it  was  such,  then 
the  statute  of  frauds  would  present  a  question  for  consideration. 

In  this  case  the  statute  was  set  up  and  is  relied  upon  to  defeat 
a  recovery.  Then  does  this  case  fall  within  the  statute  ?  A  sale 
of  real  estate  may  be  taken  out  of  the  statute,  by  a  payment  of 
the  purchase  money,  being  let  into  possession,  and  the  making  of 
lasting  and  valuable  improvements.  While  the  cases  may  not  all 
go  to  the  length  of  requiring  all  of  these  acts  to  constitute  such 
a  part  performance  of  the  contract  as  to  require  a  decree  for 
the  specific  execution  of  the  contract,  still  we  are  aware  of  no 
well  considered  case  which  has  dispensed  with  the  payment  of 
the  purchase  money.  This  is  regarded  as  essential  to  take  a 
case  out  of  the  operation  of  the  statute.  As  we  have  seen  in 
this  case  there  is  no  evidence,  that  appellee  has  paid  the  pur- 
chase money  or  any  part  of  it  for  the  premises  in  controversy. 
This  beino;  so,  there  is  no  ground  for  holding  that  the  case  is 
not  within  the  operation  of  the  statute.  Even  if  the  contract 
was  proved,  which  we  think  is  not,  as  there  is  not  a  preponder- 
ance in  favor  of  appellee,  still  there  is  no  evidence  that  he  paid 
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the  purchase  money.  There  was  much  evidence,  and  it  is  con- 
flicting, as  to  who  made  the  improvements  and  paid  for  them 
on  the  eighty  in  controversy.  It  may  be  inferred  that  both 
contributed  money  and  labor,  and  that  the  greater  portion  of 
the  time  the  house  was  occupied  by  both  parties  as  their  resi- 
dence. In  the  absence  of  proof  of  a  sale  and  payment  of  the 
purchase  money,  or  of  a  resulting  trust,  we  must  conclude  that 
appellee  contributed  to  the  making  of  these  improvements 
under  some  other  arrangement,  such  as  the  right  to  occupy 
until  compensated  or  for  a  lease  for  life. 

We  are  of  the  opinion  that  the  proof  fails  to  sustain  the 
decree,  and  that  it  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Thornton  Cumminqs 

V. 

Otis  C.  Tilton. 

1.  Contracts — for  the  delivery  of  personal  property — failure  to  deliver- 
when  purchaser  must  show  willingness,  readiness  and  ability  to  pay.  In  an 
action  for  the  non-delivery  of  goods  or  personal  property,  which  were  to  have 
been  paid  for  upon  delivery,  the  plaintiff  must  not  only  aver,  but  he  must  also 
prove,  not  only  a  willingness  to  pay,  but  a  readiness  and  ability  so  to  do. 

3.  Same — what  mil  excuse  a  party  from  offering  to  deliver.  And  in  such 
case,  if  the  purchaser  informs  the  vendor  that  he  cannot  pay  the  money  agreed 
to  be  paid  upon  the  delivery  of  the  article,  the  vendor  is  excused  from  offering 
to  deliver  it. 

3.  Same  — performance — a  question  of  fact  to  be  determined  by  a  jury.  The 
fact  of  the  readiness  and  willingness  of  a  party  to  perform  his  contract,  is  a 
question  solely  for  the  jury  to  determine,  and  which  it  is  error  for  a  court  to 
attempt  to  pass  upon,  by  its  instructions. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
G.  S.  Eldkidge,  Judge,  presiding. 

This  was  an  action  brought  by  the  appellee  against  the 
appellant,  in  the  court  below,  to  recover  for  the  alleged  breach 
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of  a  contract  between  the  parties,  by  which  appellee  claims 
to  have  purchased  a  large  number  of  hogs  from  appellant,  and 
which  he  refused  to  deliv^er.  The  case  was  tried  by  the  court 
and  a  jury,  and  a  verdict  found  for  the  plaintiff  for  $162.10; 
upon  which  judgment  was  rendered,  whereupon  an  appeal  was 
prosecuted  to  this  court. 

Mr.  J.  I.  Taylor,  for  the  appellant. 

Messrs.  Eckels  &  Kyle,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  weight  of  the  evidence  in  this  case,  seems  to  be  in  favor 
of  the  appellant,  that  he  did  not  deliver  the  hogs  because 
appellee  had  told  him  he  had  not  all  the  money  to  pay  down 
for  them.  We  infer  from  the  proof,  it  was  a  cash  trade,  the 
money  to  be  paid  on  delivery.  If,  then,  the  party  who  is  to 
receive,  informs  the  party  who  is  to  deliver,  that  he  cannot 
pay  the  money,  the  latter  is  excused  from  offering  to  deliver. 

It  appears  from  the  testimony  of  "Wicks,  that  this  was  the 
reason  why  appellant  did  not  offer  to  deliver  the  hogs,  but  we 
do  not  make  a  point  on  this,  as  there  was  other  testimony 
before  the  jury,  and  they  seem  to  have  considered  that  of 
Plumby,  for  appellee,  of  more  force  and  entitled  to  more  favor- 
able consideration  than  that  of  Wicks. 

The  appellant  has  assigned  as  error,  giving  the  instructions 
asked  by  appellee.  They  were  four  in  number,  and  we  think 
the  first  was  erroneous,  as  it  required  of  appellee  proof  only  of 
a  willingness  to  pay  on  delivery.  We  hold  a  party  should 
show,  in  such  a  case,  not  only  a  willingness  to  pay,  but  a 
readiness  and  ability  to  pay.  Hungate  v.  Rmikvn  et  al.  20  111. 
639 ;  Frink  v.  Rough,  29  id.  145. 

Readiness  and  willingness  to  perform,  is  a  question  of  fact 
for  the  jury.  It  was  therefore  error  in  the  court  to  pass  upon 
the  weight  of  evidence  on  that  question,  as  it  seems  to  have 
done  in  plaintiff's  third  instruction.  Wliether  the  facts  proved 
by  appellee,  "showed  his  readiness  and  willingness  to  perform 
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the  contract,"  was  for  the  jury  and  not  for  the  court.  This 
instruction  was,  to  that  extent,  erroneous.  "We  see  no  objection 
to  instructions  two  and  four,  except,  as  it  regards  four,  we  are 
not  prepared  to  say  the  qualification  "  slight,"  should  have  been 
allowed.  In  all  cases,  and  on  all  the  points  of  a  case,  a  jury 
is  required  to  have  sufiicient  evidence  to  satisfy  them  on  the 
point  made. 

The  cases  above  referred  to  but  recognize  the  general  rule 
recognized  in  actions  for  non-delivery  of  goods  or  personal 
property  to  be  j)aid  for  at  the  time  of  delivery.  The  plaintiff 
must  not  only  aver  he  was  ready  to  pa}"-  at  the  time,  but  he 
must  prove  he  was  ready.  Until  this  is  done,  a  defendant  is 
not  bound  to  show  performance,  or  a  readiness  to  perform,  on 
his  part.  Topping  v.  Uoot^  5  Cowen,  404. 

For  the  error  in  giving  the  instructions  one  and  three,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


James  Mix,  impleaded,  etc.,  et  al. 

V. 

Peyton  R.  Chandler  et  al. 

1.  Pleading  at  law — joinder  in  demurrer  a  mere  formality.  It  is  no 
objection  that  a  demurrer  was  taken  up  and  disposed  of  without  a  formal 
joinder,  and  judgment  rendered  thereon.  A  joinder  in  demurrer  is  unneces- 
Bary. 

2.  Practice  —  rules  of —  estahlislied  hy  inferior  courts.  This  coui-t  will  not 
reverse  a  judgment,  merely  on  the  ground,  that  the  court,  in  rendering  it,  dis- 
regarded one  of  its  established  rules  of  practice,  unless  such  violation  be  plain, 
and  likely  to  result  in  injustice.  A  court  is  the  best  interpreter  of  its  own 
rules. 

3.  Same  —  construction  of  the  thirtyfourtJi  rule  of  tJie  Superior  CourL 
Under  the  thirty-fourth  rule  of  practice,  adopted  by  the  Superior  Court  of 
Chicago,  it  is  proper  for  the  court  to  dispose  of  a  demurrer  in  a  cause  when 
reached  upon  the  docket  for  trial,  witliout  any  notice  ;  it  being  the  duty  of 
counsel  to  be  present,  and  prepared  for  its  disposition,  whether  upon  an  issu3 
of  fact  or  law. 
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This  was  an  action  of  assumpsit,  brouglit  by  the  appellees, 
Peyton  E..  Chandler,  Samuel  L.  Keith,  and  Thomas  Snell, 
against  the  appellant,  impleaded  with  Benjamin  F.  Murphy, 
Leander  E.  Murpliy,  and  Kobert  P.  Murphy,  at  the  May  Term, 
1865,  of  the  Superior  Court  of  Chicago.  The  further  facts  in 
this  case  are  stated  in  the  opinion. 

Messrs.  Kales  &  Williams,  for  the  appellants. 

Mr.  Geokge  Gardner,  for  tlie  appellees. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court : 

In  this  case  the  defendants  demurred  to  the  plaintiffs'  repli- 
cation. There  was  no  joinder.  When  the  cause  was  regularly 
called  for  trial  the  demurrer  was  heard  and  overruled,  and 
damages  assessed  by  a  jury,  upon  Avhose  verdict  a  final  judg- 
ment was  rendered.  At  a  subsequent  day  of  the  term,  one  of 
the  defendants  moved  to  set  aside  the  verdict  and  judgment, 
which  motion  was  overruled. 

It  is  urged  for  the  appellants,  first,  that  judgment  was 
improperly  rendered  on  the  demurrer  without  a  joinder,  and, 
second,  that  the  case  was  heard  in  violation  of  the  rules  of 
practice  established  by  the  Superior  Court. 

As  to  the  first  point,  it  is  only  necessary  to  say,  as  has  often 
been  said  before,  that  a  joinder  was  unnecessary. 

As  to  the  second,  we  would  remark,  that,  as  the  Superior 
Court  establishes  its  own  rules  of  practice,  and  has  the  legal 
authority  so  to  do,  it  must  itself  be  their  best  interpreter,  and 
we  should  not  reverse  a  judgment  merely  on  the  ground  that 
one  of  those  rules  had  been  disregarded,  unless  the  violation 
was  very  plain  and  likely  to  result  in  injustice.  In  the  present 
case  we  perceive  no  departure  from  the  rules.  The  appellant 
insists  that  he  was  entitled  to  one  day's  notice  of  the  argument 
of  the  demurrer.  But  the  thirty-fourth  rule  provides  that 
causes  shall  be  disposed  of  as  they  are  called  numerically  for 
trial,  and  all  unexpired  rules  shall  terminate  on  the  call  of  tho 
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cause  for  trial.  It  is  the  duty  of  counsel  to  be  in  court  when 
their  case  is  regularly  reached  upon  the  docket  for  trial, 
and  prepared  for  its  disposition,  whether  upon  an  issue  of  fact 
or  law,  and  they  cannot  complain  if,  issue  being  joined,  the 
court  disposes  of  it  in  their  absence.  The  one  day's  notice 
required  by  the  rules  was,  no  doubt,  intended  to  apply  only  to 
those  cases  in  which  a  demurrer  is  to  be  argued  in  advance  of 
the  calling  of  the  cause  for  trial.  Such  seems  to  be  the  con- 
struction placed  by  the  court  on  its  own  rules,  and  it  seems  to 
us  not  unreasonable. 

Judgment  affirmed. 


The  Chicago  and  North  Western  R    R.  Company 

V. 

Charles  L.  Williams. 

New  TRLiL  —  verdict  against  the  evidence.  When  the  proof,  though 
slight,  supports  the  verdict,  and  is  uncontradicted,  this  court  will  not  dis- 
turb it. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  the  appellee, 
against  the  appellant,  in  the  court  below,  to  recover  for  two 
thousand  two  hundred  and  sixty-nine  pounds  of  iron,  alleged  to 
have  been  delivered  to  it  as  a  common  carrier,  to  be  trans- 
ported from  Chicago  to  Harvard,  Illinois,  and  which  was  lost. 
The  facts  in  the  case  are  fully  stated  in  the  opinion. 

Mr.  James  M.  Wight,  for  the  appellant. 

Messrs.  Lathkop  &  Bailey,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

.Court : 

The  only  question  presented  by  this  record  is,  whether  the 
evidence  sustains  the  verdict  of  the  jury.     There  is  no  dispute 


1867.]  Chicago  &  N.  W.  R.  R.  Co.  v.  Williams.  177 

Opinion  of  tlie  Court. 

that  one  of  the  roads  is  liable  to  appellee  for  the  value  of  the 
iron  which  was  lost.  And  it  is  equally  clear,  that  the  Pitts- 
burgh, Fort  Wayne  and  Chicago  railroad  company  had  the 
iron  in  possession,  and  brought  it  to  Chicago.  It  is  contended, 
that  it  was  transferred  by  that  company  to  the  cars  of  appel- 
lants, which  were  near  to  the  transfer  house  of  the  first  named 
company,  for  the  purpose  of  being  placed  therein.  Appellants, 
on  the  contrary,  contend  that  it  was  not  placed  in  their  car  for 
further  transportation,  or  otherwise. 

Reynolds  swears,  that,  previous  to  and  at  the  time  the  iron 
came  to  Chicago,  he  was  in  the  employment  of  appellants,  act- 
ing as  their  agent  in  transferring  freight  from  the  Pittsburgh, 
Fort  Wayne  and  Chicago  Railroad  company,  to  the  cars  of 
appellant ;  that  he  received  this  freight  from  that  company ; 
gave  a  receipt  to  the  other  company  for  it,  and  entered  it  in  his 
check  book.  That  he  afterward  got  the  receipt  back,  but  that 
he  invariably  gave  a  receipt  for  freight  when  it  was  loaded  into 
appellants'  cars  from  the  transfer  house  of  the  other  company. 
That  it  was  the  usage  of  the  other  company  not  to  permit 
freight  to  leave  their  grounds  without  a  receipt.  That  it  was 
his  business  to  receive  freight,  and  give  receipts  therefor  at  the 
depot  of  the  other  company ;  and  he  was  not  in  the  habit  of 
giv'ing  receipts  until  the  freight  had  been  checked  out  at  appel- 
lants' depot.  This  evidence,  uncontradicted,  is  amply  sufficient 
to  sustain  the  verdict. 

Crowley,  another  employee  of  appellants,  testifies,  that  when 
he  checked  out  the  freight  at  their  depot,  the  iron  was  not 
in  the  car  and  was  not  found,  and  that  it  did  not  reach  appel- 
lants' depot.  That  he  remembers  the  iron  was  billed  by 
Reynolds  as  transferred  to  the  car,  but  when  he  checked  the 
freight  out  of  the  car,  the  iron  was  not  there,  and  that  he  at 
once  gave  notice  to  Reynolds  and  the  other  company,  that  the 
iron  was  short,  Reynolds  swears,  that  he  remembered  that 
the  iron  was  transferred ;  remembers  the  number  of  bundles, 
and  the  mark  on  the  bundles.  We  think  the  fact,  that  when 
appellants'  agents  some  days  afterward  came  to  unload  the 
car  they  did  not  find  the  iron,  does  not  overcome  the  evi- 
12  —  4-4TH  III. 
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dence  of  Reynolds  that  it  was  placed  by  him  in  the  car.  The 
evidence  of  the  two  witnesses  does  not  conflict  in  any  particular. 
The  testimony  of  both  may  be,  and  no  doubt  is,  true.  After 
the  iron  was  placed  in  the  car,  it  may  have  been,  and  no  doubt 
was  stolen,  or  otherwise  wrongfully  taken  from  the  car.  But 
having  gone  into  the  possession  of  appellants,  they  are  liable  to 
account  for  the  property.  We  think  the  evidence  sufficient  to 
sustain  the  finding  of  the  jury,  and  the  judgment  of  the  court 

below  must  be  affirmed. 

Judgment  affirmed. 


Isaac  Cook 

V. 

Joshua  L.  Marsh. 

1.  Sureties  —  oUigation  of,  in  a  supersedeas  bond.  The  obligation  of  a 
surety  upon  a  supersedeas  bond,  is  limited  to  the  prosecution  of  the  writ  of 
error  with  effect,  and  his  undertaking  is,  that  if  the  writ  is  not  so  prosecuted 
he  will  pay  all  resulting  damages. 

2.  Same.  In  an  action  of  debt  upon  a  supersedeas  bond,  the  declaration 
assigned  as  breaches  of  the  condition,  that  the  writ  of  error  had  not  been 
prosecuted  with  effect,  but  that  the  decree  had  been  affirmed ;  and  that  the 
property  mentioned  in  it  had  deteriorated  in  value  since  its  rendition.  The 
defendant  filed  a  demurrer,  which  the  court  overruled,  and  gave  judgment 
for  the  amount  of  the  penalty  in  the  bond,  and  nominal  damages  only,  refus- 
ing to  hear  any  evidence  in  support  of  the  breaches  assigned  of  deterioration 
of  the  property.  Held,  that  it  was  error  for  the  court,  after  having  adjudged 
the  declaration  good  on  demurrer,  to  reject  evidence  offered  to  show  the 
deterioration  of  the  property ;  that  the  overruling  of  the  demurrer  was  a 
recognition  of  the  claim. 

3.  Same  —  exteiit  of  deterioration  —  the  measure  of  damages.  The  extent 
of  the  deterioration  of  the  property  would  constitute  the  damages,  which  the 
plaintiff  would  be  entitled  to  recover. 

4.  Same  —  rents  from  realty  —  token  will  not  he  alloioed.  And  in  such  case, 
a  claim  by  the  plaintiff  for  the  rents  received  by  the  defendant  from  the  real 
estate,  after  the  rendition  of  the  decree,  will  not  be  allowed,  ])laintiff  having 
no  right,  by  the  decree  nor  under  the  law,  to  its  possession  or  the  rents  thereof. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the   Hon. 
Erastus  S.  Williams,  Judge,  presiding. 
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The  opinion  states  the  case. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

Mr.  E.  A.  Stokks,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  brought  in  the  Cook  Circuit  Court, 
by  Isaac  Cook  against  Joshua  A.  Marsh,  on  a  supersedeas  bond, 
in  the  penalty  of  $1,500. 

The  breaches  assigned  were,  that  the  writ  of  error  was  not 
prosecuted  with  effect,  but,  on  the  contrary,  the  decree  was,  by 
the  Supreme  Court,  affirmed ;  that  the  personal  property  men- 
tioned in  the  decree,  after  the  rendition  thereof,  became  dete- 
riorated in  value  to  the  amount  of  $1,500 ;  that  the  real  estate, 
after  the  rendition  of  the  decree,  and  before  its  affirmance, 
deteriorated  in  value  $1,500 ;  that  the  then  plaintiff  in  error, 
being  in  possession  of  the  real  estate,  received  $500  for  rents 
after  the  decree  was  rendered,  and  upon  its  affirmance  suffered 
the  same  to  be  sold  for  taxes  levied  on  the  premises  to  the  amount 
of  $200,  etc. 

A  demurrer  was  interposed  to  the  declaration,  which  was 
overruled,  and,  defendant  abiding  by  his  demurrer,  a  default 
was  entered  for  want  of  a  plea,  and  final  judgment  entered  for 
^1,500,  the  penalty  of  the  bond,  to  be  discharged  by  the  pay- 
ment of  six  cents  damages,  assessed  by  the  court.  Exception 
was  taken  to  the  decision  of  the  court,  and  the  cause  brought 
here  by  appeal. 

It  appears  from  the  bill  of  exceptions  that  at  the  time  of  the 
assessment  of  damages  by  the  court  for  breaches  of  the  con- 
dition of  the  bund  assigned  in  the  declaration,  the  plaintiff 
having  read  in  evidence  the  bond,  the  decree  of  court  and 
order  of  affirmance,  as  set  out  in  the  declaration,  offered,  and 
was  proceeding  to  call  other  evidence,  under  such  assignment,  to 
testify  before  the  court ;  whereupon  the  court  being  of  the  opinion 
that  the  only  breach  of  the  condition  of  the  bond  that  was  well  and 
legally  assigned  in  the  declaration  was,  that  tlie  writ  of  error  had 
not  been  prosecuted  with  effect,  and  that  under  that  assign- 
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ment  the  plaintiff  was  entitled  to  nothing  more  than  nominal 
damages,  and  the  defendant  objecting  to  hearing  such  testi- 
mony, the  court  refused  to  hear  it,  and  refused  to  assess  any 
damages  by  reason  of  any  such  breaches,  other  than  the  one 
above,  and  upon  that,  to  assess  no  more  than  nominal  damages. 
To  this  the  plaintiff  excepted. 

It  was  certainly  right  to  hold  that  the  responsibility  of  the 
defendant  was  limited  to  the  prosecution  of  the  writ  of  error, 
with  effect,  for  that  is  the  extent  of  his  obligation  ;  but  he  was 
liable  to  the  plaintiff  to  respond  to  him  in  damages,  for  all  the 
injury  sustained  by  him,  by  reason  of  not  prosecuting  the  writ 
of  error  with  effect.  The  surety  did  not  undertake  to  pay  the 
amount  of  the  decree,  but  he  did  undertake,  virtually,  if  the 
writ  was  not  prosecuted  with  effect  he  would  pay  all  the  result- 
ing damages. 

The  declaration,  with  the  breaches  assigned,  of  this  deterio- 
ration of  the  property,  had  been  adjudged  good  on  demurrer; 
it  followed,  therefore,  it  was  competent  to  offer  evidence  to  sus- 
tain the  breaches,  and  in  rejecting  such  evidence  the  court 
erred.  We  hold  the  court  should  have  received  evidence  of 
this  deterioration,  and  the  extent  of  it  would  be  the  damages 
to  which  the  plaintiff  was  entitled  and  ought  to  have  recovered. 

Had  no  supersedeas  been  obtained  the  plaintiff  here  would 
have  had  the  right,  under  the  decree,  to  have  the  dredging 
machines  delivered  to  the  master  in  chancery,  within  five  days 
after  the  decree  was  entered,  in  the  same  condition  they  were 
in  at  the  time  of  the  decree,  and  the  master  was  required  to 
sell  them  and  the  real  estate,  which  he  would  have  done  had 
not  the  supersedeas  intervened.  The  proceeds  of  this  property, 
when  sold,  would  go  to  the  plaintiff  here,  and  if  either  suf- 
fered deterioration,  by  reason  of  the  delay  caused  by  the 
supersedeas,  the  defendant  is  bound  to  make  it  good. 

These  are  claimed  in  the  declaration,  and  the  claim  recog- 
nized by  the  court  in  overruling  the  demurrer. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  with  directions  to  that  court  to  hear  evidence  on  the 
question  of  deterioration  of  the  property,  both  real  and  per- 
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Bonal.  The  claim  for  rent  of  the  real  estate  cannot  be  allowed, 
inasmuch  as  the  plaintifi"  here  had  no  right,  by  the  decree  or 
under  the  law,  to  its  possession  or  to  the  rents.  There  is  no 
claim  made  by  the  plaintiff  for  the  value  of  the  use  of  the  per- 
sonal property. 

Judgment  reversed. 


John  H.  P.  Jones 

V. 

Hannah  Miller. 

Chanceky — rescission  of  contracts.  Jones,  the  owner  of  certain  lands 
•whicli  were  incumbered  by  deeds  of  trust,  conveyed  the  same  to  one  Lloyd, 
subject  to  all  recorded  mortgages,  for  which  Lloyd  executed  to  him  his  note 
for  |4,200.  Subsequently  Jones  and  Lloyd  effected  a  settlement  with  the  owner 
of  the  incumbrances,  by  which  Jones  and  Lloyd  and  wife  quitclaimed  the  prem- 
ises to  the  mortgagee,  Lloyd  and  the  mortgagee  at  the  same  time  executing  a 
contract  whereby  the  latter  agreed  to  convey  the  lands  to  Lloyd  upon  tlie 
payment  of  $3,330.30,  the  amount  found  to  be  due  to  the  mortgagee  upon 
such  settlement,  in  ten  years  at  ten  per  cent  interest.  Held,  that  this  transac- 
tion between  the  parties  must  be  regarded  as  a  rescission  of  the  sale  of  the 
premises  by  Jones  to  Lloyd. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county ;  the 
Hon.  Theodoke  D.  Murphy,  Judge,  presiding. 

This  was  a  bill  in  chancery  filed  in  the  court  below  by  the 
appellant  against  the  appellee  and  Charles  D.  Boynton,  John 
Lloyd,  Catharine  E,.  Lloyd,  and  Samuel  Boynton,  to  charge 
certain  real  estate  with  the  payment  of  a  note  for  $4,200,  given 
by  Lloyd  to  appellant  as  the  purchase  price  upon  a  sale  of  the 
same  by  him  to  Lloyd.  The  facts  in  the  case  are  fully  stated 
in  the  opinion. 

Mr.  B.  F.  Paeks,  for  the  appellant. 

Messrs.  Kellum  &  Lowell,  for  the  appellee. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  facts  in  this  case,  as  nearly  as  they  can  be  ascertained 
from  the  somewhat  unsatisfactory  evidence  contained  in  the 
record,  are  as  follows : 

Jones  was  the  owner  of  a  half  section  of  land  in  De  Kalb 
county,  worth  about  twenty  dollars  per  acre,  and  incumbered 
by  deeds  of  trust  in  favor  of  one  Boynton.  The  land  was  sold 
under  the  deeds  of  trust,  and  Boynton  became  the  purchaser. 
He  was  nevertheless  willing  to  let  Jones  redeem,  and  on  the 
28th  of  June,  1859,  an  account  was  stated  between  them,  and 
the  indebtedness  agreed  upon  at  $1,425.  The  land  was  also 
incumbered  by  a  deed  of  trust  to  Hannah  Miller,  and  on  the 
day  last  named,  at  the  request  of  Jones,  she  paid  Boynton  the 
$1,425,  and  he  conveyed  to  her  the  land.  On  the  14th  of 
ITovember,  1861,  Jones  conveyed  the  land  to  Lloyd,  his  son-in- 
law,  by  deed  of  warranty,  but  subject  to  such  mortgages  as 
were  duly  recorded.  The  consideration  of  this  deed  was 
$4,200,  for  which  Lloyd  executed  to  Jones  his  promissory  note. 
There  is  nothing  in  this  record  to  indicate  when  the  note  was 
to  mature.  It  was  left  by  Jones  in  the  custody  of  his  daughter, 
Mrs.  Lloyd,  and  has  doubtless  been  destroyed.  Mrs.  Miller 
began  to  assert  her  title,  and  on  the  1st  of  January,  1862,  Jones 
and  Lloyd  had  a  settlement  with  her,  and  agreed  upon  $2,330.33 
as  the  amount  due.  Jones  and  Lloyd,  with  the  wife  of  the  lat- 
ter, thereupon  executed  a  quitclaim  deed  to  Mrs.  Miller  for 
the  premises,  and  at  the  same  time  a  contract  was  executed  by 
Mrs.  Miller  and  Lloyd,  by  wliich  the  latter  agreed  to  pay  her  the 
said  sum  of  $2,330.33  in  ten  years,  with  ten  per  cent  interest, 
and  on  the  payment  of  said  sum  she  agreed  to  convey  to  Lloyd 
said  premises.  The  evidence  is  not  very  satisfactory,  but  we 
iiuist  regard  it  as  sufficiently  proven  by  the  testimony  of  Mrs. 
Miller  and  Mary  Jones,  that  this  arrangement  was  made  on  the 
part  of  Jones  and  Lloyd  as  a  rescission  of  the  sale  by  Jones  to 
Lloyd.  The  inducement  to  Jones  to  make  this  arrangement 
seems  to  have  been,  that  by  this  new  contract,  Lloyd  agreed  to 
support  Jones  during  his  life,  and  furnish  a  home  to  his  minor 
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children  duriug  tlieir  minority,  and  on  procuring  a  deed  from 
Mrs.  Miller,  Jones  was  to  convey  the  north-west  quarter  of  the 
land  to  said  minor  children.  On  the  other  hand  Jones  agreed 
he  would  help  to  pay  for  the  land. 

This  bill  was  filed  by  Jones,  on  the  theory  that  the  original 
contract  between  himself  and  Lloyd  was  still  in  force,  and 
prays  that  a  vendor's  lien  be  decreed  upon  the  land,  and  Jones' 
interest  sold  in  payment  of  his  note.  It  is  apparent  from  what 
we  have  stated,  as  the  just  inferences  from  the  testimony  in  the 
case,  that  the  Circuit  Court  did  not  err  in  denying  the  relief 
prayed.  That  contract  must  be  considered  as  rescinded  by  the 
new  agreement  between  the  parties,  and  the  conveyance  by 
Jones  and  Lloyd  to  Mrs.  Miller.  If  Lloyd  refuses  to  perform 
his  part  of  this  contract  Jones  can  pursue  his  legal  remedies 
tinder  the  new  agreement,  but  his  rights  under  the  old  one  are 
gone.  In  the  view  we  have  taken  of  the  case,  the  question  of 
usury  on  the  part  of  Mrs.  Miller,  does  not  arise.  The  decree 
of  the  Circuit  Court  dismissing  the  bill  is  affirmed,  but  it  will 

stand  dismissed  without  prejudice. 

Decree  affirmed. 


Elisha  Ruckman  et  al. 

V. 

Hugh  M.  Alwood  et  al. 

1.  Errors  —  what  may  he  pleaded  as  a  release  of.  Where  a  party  recovering 
a  judgment,  or  decree,  voluntarily  accepts  tlie  benefits  thereof,  knowing  the 
facts,  he  is  thereby  estopped  to  afterward  reverse  such  judgiaent  or  decree. 
The  acceptance  operates,  and  may  be  pleaded,  as  a  release  of  errors. 

2.  Attorney  and  client  —  relations  of —  jyowers  of  attorney.  An  attorney 
usually  has  the  power  to  receive  his  client's  money  in  a  case  in  which  he  ia 
employed,  and  this,  by  virtue  of  his  retainer.  The  fact  of  employment  implies 
such  authority,  unless  limited,  and  even  then  a  client  would  be  bound,  unless 
the  party  paying  the  money  to  the  attorney,  had  notice  of  the  limitation. 

3.  Same — power  of  attorney  ceases  with  the  termination  of  the  relation. 
The  power  of  an  attorney  ceases  upon  the  termination  of  the  relation,  after 
which  any,  and  all  acts  of  an  attorney,  whether  in  tlie  matter  of  receiving  the 
benefits  of  a  judgment,  or  decree,  releasing  errors  of  record,  or  otherwise,  are 
unwarranted,  being  without  authority,  and  therefore  do  not  bind  the  client. 
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Writ  of  Ereoe  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  James  Hakriott,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  S.  Pretttman,  for  the  plaintiffs  in  error. 

Messrs.  "Weed  &  Jack,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery  filed  in  the  court  below  by  defend- 
ants in  error,  against  plaintiffs  in  error,  to  redeem  the  lands 
described  in  the  bill,  from  a  conveyance  claimed  to  have  been  a 
mortgage.  On  the  hearing  below,  the  deed  was  declared  to  be 
a  mortgage,  and  the  sum  loaned,  with  interest,  was  decreed  to 
be  paid,  and  a  conveyance  to  defendants  in  error.  To  reverse 
that  decree,  a  writ  of  error  was  prosecuted  by  defendants  below. 
On  filing  the  record  in  this  court  they  assigned  errors. 

The  defendants  in  error  appeared  and  filed  a  plea  of  release 
of  errors.  It  averred  that  they,  in  pursuance  to  the  decree, 
had  paid  the  money  found  by  the  court,  into  the  hands  of  the 
circuit  clerk  for  the  use  of  plaintiffs  in  error.  That  they 
afterward,  on  the  17th  day  of  October,  1862,  accepted  and 
received  from  the  clerk  $500,  a  part  of  the  sum  so  paid  into 
the  hands  of  the  clerk,  whereby  they  released  the  errors  in  the 
record  in  this  case.  To  this  plea  a  replication  was  filed  by 
plaintiffs  in  error,  denying  that  they  received  that  or  any  other 
sum  of  the  money  so  in  the  hands  of  the  clerk.  An  issue  was 
joined  to  the  country,  and  an  order  was  entered  referring  it  to 
the  court  below  to  impanel  a  jury,  and  try  the  issue  thus 
formed.  The  record  of  the  pleadings  and  order  of  this  court 
was  certified  to  the  court  below,  and  a  jury  was  impaneled, 
and  a  trial  was  had,  and  the  jury  returned  a  special  verdict, 
which  is  certified  to  this  court. 

The  jury,  by  their  special  verdict,  finds  that  Purple  was  of 
counsel  for  plaintiffs  in  error  on  the  trial  in  the  Circuit  Court ; 
that  he  was  discharged  by  plaintiffs  in  error  before  the  money 
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was  paid  to  the  clerk ;  that  plaintiffs  in  error  designed  to  take 
the  case  to  the  Supreme  Court,  and  refused  to  receive  the 
money  when  it  was  paid  to  the  clerk ;  that  Purple  afterward 
sued  plaintiffs  and  levied  on  their  lands  for  his  fee ;  that  Purple 
afterward  got  the  money  of  the  clerk  with  full  knowledge  of 
all  of  these  facts,  but  claiming  to  do  so  as  attorney  of  plaintiffs 
in  error;  that  Purple  had  no  directions  or  authority  from 
plaintiffs  in  error  to  receive  the  money ;  that  they  never  rati- 
fied the  act ;  did  not  know  of  it  at  the  time,  and  never  de- 
signed to  accept  the  money,  but  designed  to  reverse  the  decree 
in  the  Supreme  Court. 

The  evidence  returned  with  the  special  verdict  fully  sustains 
all  the  facts  which  the  jury  have  found.  The  question  then 
arises  whether  the  facts  sustain  the  plea.  It  is  the  settled  doc- 
trine of  this  court,  that  where  a  party  recovering  a  judgment 
or  decree,  accepts  the  benefits  thereof  voluntarily  and  knowing 
the  facts,  he  is  estopped  to  afterward  reverse  the  judgment  or 
decree  on  error ;  that  the  acceptance  operates  as  and  may  be 
pleaded  as  a  release  of  errors. 

It  is  a  rule  of  uniform  application,  that  what  a  person  does 
by  another  he  is  considered  as  doing  by  himself.  But  to  be 
binding,  that  other  must  be  fully  empowed  to  act.  If  such 
authority  is  wanting,  the  act  will  not  be  binding  on  the  person 
for  whom  it  purports  to  be  done.  An  attorney  usually  has 
power  to  receive  his  client's  money  in  a  case  in  which  he  is 
employed.  And  he  may  do  so  by  virtue  of  his  retainer.  The 
fact  that  he  has  been  employed  implies  the  authority,  unless  it 
has  been  limited,  and  even  then  he  will  be  bound  by  the  acts 
of  the  attorney  unless  the  party  paying  the  money  has  notice 
that  he  does  not  have  authority  to  act.  But  inasmuch  as  the 
power  grows  out  of  the  relation  of  attorney  and  client,  the 
power,  of  course,  ceases  when  the  relation  ceases.  After  it  has 
terminated,  the  attorney  has  no  more  power  to  act  than  any 
other  person. 

It  is  only  by  virtue  of  a  power  that  one  person  can  bind 
another.  As  to  the  latter,  unauthorized  acts  are  not  binding, 
It  is  true,  that  cases  may  exist  where  the  power  does  not  exist, 
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and  still  the  principal  has  so  acted  that  power  will  be  infen-ed, 
and  he  will  not  be  heard  to  deny  it.  But  in  this  case  the  jury 
find  that  there  was  no  such  power,  and  that  the  relation  of  attor- 
ney and  client  had  ceased  ;  that  the  attorney  had  acted  contrary 
to  the  wishes  of  his  client,  and  that  the  receiving  of  the  money 
was  never  ratified  or  approved.  The  act  being  unauthorized, 
it  must  be  treated  as  any  other  unwarranted  act.  The  fund 
was  deposited  with  a  receiver  of  the  court  for  the  use  of  a 
party  to  the  suit,  and  the  receiver  was  bound  to  see  to  it  when 
he  parted  with  the  fund  that  the  person  to  whom  it  was  paid 
was  invested  with  authority  to  receive  it.  It  would  be  a  dan- 
gerous power  to  confer  upon  an  attorney  who  had  ceased  to 
act  as  such  in  a  case,  afterward,  without  a  new  retainer,  to 
release  errors  of  record,  by  receiving  the  fruits  of  a  decree 
without  any  authority.  No  one  would  say,  that,  had  Purple,  at 
the  time  he  received  this  money,  executed  a  release  of  errors 
and  delivered  it  to  defendants  in  error,  it  would  have  been 
binding.  And  no  difierence  in  principle  is  perceived  in  the  two 
cases.  There  would  be  equally  a  want  of  authority  in  both 
cases,  and  they  would  be  invalid.  The  facts  found  by  the  jury 
fail  to  sustain  the  averments  in  the  plea.  And  the  issue  is  for 
plaintiflPs  in  error,  and,  defendants  in  error  having  failed  on 
their  plea,  the  decree  of  the  court  below  must  be  reversed  and 

the  cause  remanded. 

Decree  reversed. 


John   Kiley  et  al. 

V. 

Maria  Brewster  et  al. 

Tbust-deed  —  construction  of  a  particular  pronsion  in.  Under  a  trust- 
deed  containing  a  provision  to  tlie  effect  that  it  should  be  lawful  for  the 
grantee,  in  case  of  default,  to  enter  in  and  upon  the  premises  conveyed,  and  to 
sell  and  dipose  of  the  same  at  auction,  after  having  given  notice,  etc.,  it  is  not 
n-^cessary,  in  order  that  a  legal  sale  of  the  premises  may  be  had  by  the 
trustee,  that  an  entry  or  demand  for  possession  should  first  be  made  by  him. 
Entry  in  such  case  is  not  a  condition  precedent  to  the  making  of  the  sale. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Goudy  &  Chandler,  for  the  plaintiffs  in  error. 

Messrs.  Snowhook  &  Gray  and  Mr.  Robert  Hervey,  for  the 
defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  in  the  Cook  Circuit 
Court  by  John  Kiley  and  others  against  Maria  Brewster  and 
others  to  recover  possession  of  part  of  lot  13  in  block  2,  Kin- 
zie's  addition,  in  which  was  a  trial  and  verdict  and  judgment 
for  the  defendants.  A  motion  for  a  new  trial  was  denied.  To 
reverse  this  judgment  the  record  is  brought  here  by  writ  of 
error,  and  presents  a  question  of  the  first  impression  in  this 
court,  and  of  considerable  importance,  though  lying  in  a  small 
compass. 

The  controversy  grows  out  of  the  construction  to  be  put  on 
this  clause  in  the  deed  of  trust  under  which  the  plaintilf? 
claimed  title,  and  the  instruction  of  the  court  thereon : 

"  It  shall  and  may  be  lawful  for  the  said  party  of  the  second 
part,  his  personal  representative  or  his  attorney,  duly  author- 
ized, by  virtue  hereof,  to  enter  into  and  upon  all  and  singular 
the  premises  herein  granted,  or  intended  so  to  be,  and  to  sell 
and  dispose  of  the  same,  etc.,  at  public  sale  at  sucli  hour  and 
place  as  the  said  party  of  the  second  part  may  appoint,  etc., 
and  to  make  and  deliver  to  the  purchaser  a  deed  of  the  premi- 
ses," etc. 


■") 


It  was  admitted  the  sale  was  regular,  and  that  no  entry  on 
the  premises  had  been  made  prior  to  the  sale,  or  demand  made 
for  the  possession. 

On  these  facts  the  court  instructed  the  jury  "  that  no  entry 
or  demand  of  the  possession  of  the  premises  having  been  proved 
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before  the  sale,  to  have  been  made  by  the  trustee,  that  the 
sale  so  made  was  invalid.  Ko  title  passed  by  the  trustee's 
deed  to  the  Kileys,  and  the  jury  should  find  for  the  defend- 
ants." 

This  instruction  makes  an  entry  upon  the  premises  a  condi- 
tion precedent  to  be  performed  by  the  trustee,  and  it  is  so 
insisted  here  by  the  counsel  for  the  defendant  in  error,  on  the 
authority  entirely  of  the  case  oi  Hoarty  v.  Mitchell,  7  Gray,  243. 

We  have  examined  that  case,  and  it  is  like  this  in  all  essential 
particulars,  but  we  cannot  regard  it  as  authority.  There  are  no 
reasons  given  by  the  court  for  its  conclusion,  and  the  conclu- 
sion is  not  satisfactory.  Ko  similar  case  by  any  other  court  has 
been  cited,  and  with  our  view  of  the  law  of  the  case,  we  can- 
not follow  it  for  reasons  which  we  will  give. 

It  may  be  asked,  of  what  use  is  an  entry  in  any  such  case 
under  our  law  which  permits  a  sale  of  land  by  a  party  out  of 
possession  ? 

Next,  what  was  the  intention  of  the  parties  to  this  deed  of 
trust  as  manifested  by  its  terms  ?     Certainly  that  the  premises 
should  be  appropriated  to  the  payment  of  the  debt  secured  by ' 
the  deed,  and  for  that  purpose  the  party  of  the  second  part 
could  enter  upon  them  and  hold  them  as  his  own  until  the  debt 
should  be  discharged.     If  that  course  was  not  deemed  advisa- 
ble, then  the  party  of  the  second  part  could  sell  them.     There 
is  nothing  in  the  deed  requiring  him,  before  he  could  sell,  that 
he  should  enter.    He  is  permitted  to  enter  and  take  possession  —  i 
nothing  more.     The  right  to  enter,  and  the  righ^  to  sell,  are  dis-| 
tinct  modes  of  enforcing  payment  of  the  debt,  to  either  of 
which  resort   might  be  had.     We   see   nothing   in   the  deed] 
requiring  us  to  hold  that  the  entry  was  a  condition  precedent.] 

The  sale  being  regular,  the  title  passed  to  the  plaintiffs  in] 

error,  and   they  should  have  recovered   the  premises  in  the] 

action.     The  instruction  of  the  court   prevented  a  recovery,! 

and  it  being  erroneous,  the  judgment  of  the  Circuit  CourtJ 

must  be  reversed  and  the  cause  remanded,  with  directions  to  j 

award  a  new  trial. 

Judgment  reversed. 
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Nathaniel  S.  Pierce 

V. 

Julia  Ann  Mill  ay,  by  her  next  friend,  etc. 

1.  Damages  —  vindictive  in  trespass  cannot  be  given  —  malice  being  absent. 
In  an  action  of  trespass,  for  personal  injuries,  when  the  act  complained  of  is 
without  malice,  vindictive  damages  cannot  be  given. 

2.  Same  —  compensatory  damages,  only.  In  such  case,  full  compensation  for 
the  paia  and  suifering,  loss  of  time,  expenses  incurred  for  medical  treatment, 
and  compensation  for  the  injury,  if  permanent,  is  all  that  should  be  given. 

3.  New  trial  —  excessive  dameges.  In  an  action  of  trespass,  when  the 
right  of  recovery  is  limited  to  compensatory  damages  merely,  and  a  verdict 
for  vindictive  damages  is  given,  a  new  trial  will  be  granted. 

Appeal  from  the  Circuit  Court  of  La  Salle  county. 

The  opinion  states  the  case. 

Messrs.  Dickey  &  Rice,  for  the  appellant. 


i 


Messrs.  Bowen  &  Shepherd  and  O.  C.  Geay,  for  the 
appellee. 

Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  assault  and  battery,  brought 
in  the  La  Salle  Circuit  Court,  bj  Julia  Ann  Millay,  against 
Nathaniel  S.  Pierce,  and  a  verdict  recovered  of  $4,000  dam- 
ages. 

To  reverse  this  judgment,  the  defendant  has  appealed  to  this 
court,  and  has  assigned  various  errors,  among  which  is,  that 
the  damages  are  excessive. 

It  appears  from  the  record,  that  the  plaintiff  below,  at  the 
time  of  the  alleged  trespass,  was  quite  a  child,  not  more  than 
six  years  of  age,  and  under  the  care  of  her  mother,  who  lived 
in  De  Kalb  county,  separate  from  her  husband,  whose  resi- 
dence, if  he  had  any,  was  at  Leland,  in  La  Salle  county.  It 
seems  the  plaintiff,  with  an  elder  sister,  were  sent  by  the  raiL 
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road,  on  the  passenger  train,  from  De  Kalb  county  to  Leland, 
by  George  Bennett,  tlieir  brother-in-law,  who  was  living  with 
their  mother  at  Soraanauk,  in  De  Kalb  county.  They  reached 
Leland  about  noon,  and  went  to  the  house  their  father  had 
occupied,  and  found  no  one  there.  They  were  seen  by  defend- 
ant, Pierce,  who  told  them  to  go  over  to  the  other  house,  which 
is  understood  to  be  the  house  occupied  by  Susan  Pierce,  a 
daughter  of  the  defendant,  he  (Pierce)  having  taken  possession 
of  the  Millay  house,  under  a  sale  of  it  to  him  by  Millay.  It 
was  proved  by  Isaac  Target,  an  uncle  of  plaintiff,  that  he  was 
at  the  train  when  the  girls  arrived,  and  he  asked  them  where 
they  were  going,  and  they  said  their  mother  had  sent  them 
over  to  Leland,  and  told  them  to  go  to  Mrs.  Pierce's,  and  while 
he  was  talking  to  the  girls  he  saw  Mrs.  Pierce  on  the  opposite 
side  of  the  street,  and  pointed  her  out  to  tlie  girls,  and  went 
with  them  at  once  across  the  street  to  where  Mrs.  Pierce  was, 
and  one  of  the  girls  spoke  to  her,  but  he  did  not  hear  what  she 
said,  but  he  heard  Mrs.  Pierce,  in  reply  to  them,  say,  "  Very 
well,  I  am  going  down  to  the  farm  in  the  evening,  with  the 
buggy,  and  I  will  take  you  down  with  me  when  I  go." 

Yan  Scoy  also  testiiied,  that,  about  the  middle  of  the  after- 
noon of  the  day  the  little  girls  arrived  at  Leland,  they  were  at 
his  house  playing  with  his  little  girl,  and  when  asked  by  him 
what  they  were  doing  there,  they  said  they  had  come  from 
Somanauk,  and  were  going  home  with  Mrs.  Pierce. 

It  further  appears,  when  the  buggy  was  ready  in  the  even- 
ing, the  defendant  put  the  children  in  it,  with  Mrs.  Pierce,  who 
drove  it,  and  was  a  good  driver,  and  while  proceeding  to  the 
farm,  the  horse  took  fright,  and  ran  away.  The  little  girls 
were  thrown  out,  and  the  plaintiff's  right  arm  was  fractured 
above  the  elbow.  The  child  was  properly  cared  for  at  the  farm, 
and  surgical  attendance  provided  by  defendant,  and  when  able 
to  be  moved,  she  was  taken  to  Leland. 

Several  medical  gentlemen  pronounced  the  injury  a  very 
serious  one,  while  Dr.  Ilinkley,  a  surgeon  of  thirty-two  years*, 
practice,  does  not  seem  to  have  a  fixed  opinion  that  the  injury 
will  be  permanent,  —  it  may,  or  it  may  not  be.     He  thinks  the 
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removal  of  the  child  to  Leland,  did  it  no  injury,  and  it  was 
removed  on  his  advice.  That  the  difBculty  of  the  joint  was 
caused  by  want  of  proper  care  after  the  removal. 

There  was  other  testimony  not  of  sufficient  importance  to  be 
commented  upon.  The  above  are  the  prominent  facts  touching 
the  alleged  assault  and  violence,  and  it  would  seem  to  have 
consisted  in  the  fact  of  placing  the  plaintifl*  in  the  buggy  and 
driving  off  with  her. 

The  question  whether  this  was  done  by  defendant  without 
authority,  was  fairly  left  to  the  jury,  and  they  liave  found  he 
had  no  authority  for  so  doing.  It  is  apparent  the  act  was  done 
without  violence,  and  there  is  no  evidence  that  the  plaintiff 
objected  to  the  proceeding.  The  most  that  can  be  alleged  of 
the  act  is,  that  it  was  a  technical  trespass. 

In  the  absence  of  all  malice,  wliicli  was  expressly  disclaimed 
by  appellee's  counsel  on  the  argument  of  this  cause,  we  are  at 
a  loss  to  perceive  on  what  grounds  the  jury  rendered  this  large 
verdict  of  $4,000.  ]^o  outrage  was  committed  by  appellant  by 
placing  the  appellee,  apparently  with  her  consent,  in  the  buggy, 
and  the  accident  which  befell  was  of  a  nature  difficult  to  be 
guarded  against,  and  though  a  painful  injury  was  caused  by  it, 
no  ground  is  perceived  for  the  recovery  of  vindictive  damages, 
as  these  appear  to  be,  or  smart  money.  Full  compensation  for 
the  pain  and  suffering,  loss  of  time,  expenses  incurred  for  sur- 
gical or  medical  attendance,  and  compensation  for  the  injury, 
if  permanent,  is  all  that  should  be  allowed. 

On  the  latter  point  the  testimony  is  by  no  means  satisfactory, 
that  the  fracture  will  amount  to  a  permanent  injury.  The 
appellee  is  young,  and  will,  in  all  probability  outgrow  it,  and 
her  arm  become  useful.  She  stated  in  her  testimony  before  the 
jury,  that  she  could  then  use  it. 

There  must  have  been  something  outside  of  the  record,  which 
had  unconsciously  to  the  jury  an  effect  upon  them  to  render 
this  verdict,  for  there  does  not  appear  to  be  any  thing  in  the 
record  which  can  sustain  it. 

Malice  being  absent,  the  right  is  narrowed  down  to  the 
recovery  of   mere   compensatory   damages.      This   being   the 
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extent,  the  judgment  must  be  reversed  and  the  cause  remanded, 
that  a  new  trial  may  be  had. 

Judgment  reversed. 


George  Hammer 

V. 

AsHBURY  F.  Johnson  et  al. 

1.  Grantee  of  party  holdinq  equitable  title — liability  for  purchase 
money  on  prior  sale.  H.,  the  owner  of  an  undivided  half  of  a  mill,  sold  hie 
interest  to  C,  taking  in  part  payment  C.'s  notes,  and  gave  him  a  bond  for  a 
deed,  to  be  made  upon  payment.  C.  assigned  the  bond  to  J.,  the  owner  of  the 
other  half,  and  soon  after  the  mill  was  burned.  On  a  bill  filed  by  H.  against  J., 
to  compel  him  to  pay  C.'s  notes,  held,  it  appearing,  by  the  proof,  that  J.,  in  pur- 
chasing from  C,  had  never  assumed  the  payment  of  the  notes,  and  that  their 
payment  was  no  part  of  the  consideration  for  the  assignment,  he  could  not  be 
held  liable  therefor. 

2.  Nor  can  J.  be  compelled  to  account  to  H.  for  any  portion  of  the  insurance 
money  received  by  him  upon  the  destruction  of  the  mill,  the  policy  having 
been  procured  by  J.  to  protect  his  own  interest. 

3.  But,  as  to  the  boiler  and  other  macMnery  saved  from  the  fire,  complainant 
held  a  lien  thereon,  the  same  as  when  it  constituted  a  part  of  the  mill,  and,  aa 
to  such  property,  J.  having  sold  the  same,  he  is  bound  to  account  to  H.  for- 
one-half  of  the  proceeds  thereof. 

4.  And,  such  sale  having  been  made  upon  credit,  and  without  the  consent  of 
H.,  the  risk  of  collection  is  upon  J.  alone,  and  he  must  account  to  H.  the  same 
as  if  it  had  been  made  for  cash. 

Wkit  of  Eeroe  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon,  Amos  L.  Mereiman,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  court  below  by  the 
plaintiff  in  error  against  the  defendant  in  error  and  others,  to 
compel  the  defendant  Johnson  to  pay  certain  notes  made  by 
one  Chambers,  and  which  had  been  received  by  plaintiff  in 
part  payment  for  the  sale  to  Chambers  of  plaintiff's  undividedj 
half  interest  in  a  certain  mill,  the  other  half  of  which  waaj 
owned  by  Johnson,  who  subsequently  purchased  Chambers'j 
interest.     Tlie  further  facts  in  the  case  are  given  in  the  opinionJ 
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Messrs.  McCulloch  &  Taggakt,  for  the  plaintiff  in  error. 

Messrs.  Cooper  &  Moss,  for  tlie  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  tlie  Court: 

Hammer,  being  the  owner  of  an  undivided  half  of  a  mill, 
sold  to  one  Chambers  for  $2,000,  receiving  $800  in  money  an^ 
the  notes  of  Chambers  for  $1,200,  and  giving  a  bond  for  a  deed 
to  be  made  on  pajaiient.  Chambers  assigned  the  bond  to 
Johnson,  who  had  become  the  owner  of  the  other  undivided 
half.  The  mill  was  burned  soon  after  the  assignment,  and 
this  bill  is  filed  to  compel  Johnson  to  pay  the  notes  given  by 
Chambers.  The  oath  to  the  answer  is  not  waived,  and  John 
son  answers,  denying  that,  in  purchasing  from  Chambers,  he 
agreed  to  pay  his  notes,  or  that  their  payment  was  any  part  of 
the  consideration  for  the  assignment.  The  assignment  itself 
is  a  simple  transfer  of  Chambers'  interest  in  the  bond,  and 
makes  no  allusion  to  the  unpaid  notes.  There  is  no  proof  to 
contradict,  in  this  respect,  the  allegations  of  the  answer.  On 
this  point,  then,  the  case  is  within  the  principle  of  ComstoGk  v. 
Hill,  37  111.  542,  where  it  was  held  that  an  assignee,  in  a  case 
of  this  character,  incurs  no  personal  liability,  unless  he  ex- 
pressly assumes  the  payment  of  the  outstanding  lien,  or  its 
amount  is  allowed  in  the  purchase  money,  in  which  event  the 
law  would  imply  a  promise. 

Neither  can  Johnson  be  compelled  to  account  to  Hammer  for 
any  portion  of  the  insurance  money  received  by  him,  amount- 
ing to  $1,500.  It  seems  to  have  been  received  on  a  policy  pro- 
cured by  himself  to  protect  his  own  interest,  and  the  amount 
can  not  have  covered  his  own  loss. 

On  both  the  foregoing  points  the  Circnit  Court  ruled  cor- 
rectly, but  there  is  one  particular  in  which  the  complainant  is 
entitled  to  relief.  After  the  fire,  he  sold  the  boiler,  and  other 
incombustible  machinery  saved  from  the  fire,  to  one  Fickes,  for 
$G00.  One  undivided  half  of  this  property,  though  severed 
from  the  realty,  was,  while  in  the  hands  of  Johnson,  clearly 
subject  to  the  complainant's  lien,  as  it  had  been  when  a  part 
13  —  44th  III. 
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of  the  mill,  and  on  its  sale  Johnson  stands  chargeable  as  a 
trustee  for  the  proceeds.  Equity  will  subject  the  proceeds 
acquired  by  his  wrongful  sale  of  the  property  to  the  same  uses 
for  which  the  property  was  held  subject  to  a  lien.  Gaty  v. 
Casey ^  15  111.  189.  Johnson  in  his  answer  explicitly  admits 
the  sale,  not  of  his  interest  in  the  property,  as  suggested  by 
counsel,  but  of  the  proj)erty  itself,  and  claims  the  right  to  sell 
ft  by  denying  that  Hammer  had  then  or  has  now  a  lien  upon 
it.  Johnson  received  the  notes  of  third  persons  in  payment  of 
the  property,  but  he  did  this  at  his  own  risk.  He  had  no  right 
to  make  the  sale  without  the  consent  of  Hammer,  but  having 
wrongfully  done  so,  and  sold  upon  a  credit,  he  must  take  the 
risk  of  collection  upon  himself,  and  account  to  Hammer  as  if 
the  sale  had  been  for  cash.  Hannner  is  entitled  to  a  decree  for 
$300,  with  interest  from  the  day  of  sale. 

Judgment  reversed. 


Henry  Mills  et  al. 

V. 

James  McCabe. 

1.  Statutes  —  concerning  the  act  of  congress  relative  to  naturaltzntion. 
Under  the  act  of  congress  of  1803,  conferring  jurisdiction  upon  certain  courts 
for  tlie  purposes  of  naturalization,  only  courts  of  record  for  general,  and  not 
for  special,  purposes,  were  intended  to  be  embraced  witbin  its  provisions. 

2.  Electors  —  onlg  qunlified  electors  have  a  rigid  of  action  for  a  rejection  of 
their  votes.  By  tbe  act  of  1849,  tbe  right  of  action  is  given  only  vehen  the 
vote  of  a  qualified  elector  has  been  rejected. 

3.  Same  —  who  will  not  he  deemed  a  qunlified  elector.  "  The  Marine  Court 
of  the  city  of  New  York  "  is  not  a  court  of  record  witliin  the  meaning  of  the 
act  of  congress  conferring  jurisdiction  upon  courts  of  record  to  admit  aliens 
to  citizenship  ;  and  hence  a  person  so  admitted  by  an  order  of  that  court  doea 
not  become  a  qualified  elector,  and  cannot  maintain  an  action,  under  the  act  of 
1849,  for  a  rejection  of  his  vote. 

Wurr  OF  Error  to  the  Circuit  Court  of  La  Salle  county ;  the 
Hon.  Madison  E.  Hollister,  Judge,  presiding. 
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Mr.  George  C.  Campbell,  for  the  plaintiffs  in  error. 

Mr.  Oliver  C.  Gray,  for  the  defendant  in  error. 

Mr.  Chief  Jus'hce  "Walker  delivered  the  opinion  of  the 
Court :  ,  » 

This  was  an  action  on  the  case  brought  by  James  McCabe, 
in  the  La  Salle  Circuit  Court,  against  Henry  Mills,  Thomas 
Phillson,  and  Darius  Fyffe,  to  recover  damages  for  refusing  his 
vote  at  a  general  election.  Plaintiffs  in  error  were  judges  of 
the  election  in  the  precinct  where  the  vote  was  offered.  It 
appears  that  defendant  was  a  native  of  Ireland,  but  emigrated 
to  this  country,  and  claims  to  have  been  naturalized  according 
to  the  laws  of  congress,  previous  to  his  offering  to  vote. 
Plaintiffs  in  error  insist  that  he  was  not  legally  naturalized, 
inasmuch  as  the  court  before  which  his  declaration  of  intention 
was  made,  and  which  administered  the  oath  of  allegiance,  did 
not  have  jurisdiction  for  the  purpose. 

The  only  question  which  we  propose  to  consider,  is,  whether 
that  court  was  invested  with  legal  authority  to  naturalize  aliens 
under  the  acts  of  congress ;  if  it  had  not,  that  ends  the  case. 
If  it  had,  then  the  proceedings  are  sufficiently  regular  in  other 
respects,  to  sustain  the  action  and  judgment  of  the  court  below. 

The  order  admitting  defendant  in  error  to  citizenship,  was 
made  and  certified  by  the  "  Marine  Court  of  the  city  of  !N^ew 
York,"  which  was  created  by  the  act  of  the  general  assembly 
of  the  State  of  New  York.  Congress  has  conferred  a  jurisdic- 
tion upon  various  courts,  as  well  State  as  federal,  for  the  pur- 
pose. 

The  act  of  1802  provides  that  an  alien  may  be  admitted  to 
citizenship  by  any  one  of  the  following  named  courts,  upon 
proper  case  made.  "  The  Supreme,  Superior,  District  or 
Circuit  Court,  of  some  one  of  the  States,  or  of  the  territorial 
districts  of  the  United  States,  or  a  Circuit  or  District  Court  of 
the    United    States,"    and   section    three .  declares,    "  whereaa 
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doubts  have  arisen  whether  certain  courts  of  record  in  some  of 
the  States  are  included  within  the  description  of  District  or 
Circuit  Courts,  be  it  further  enacted,  that  every  court  of  record 
in  any  individual  State,  having  common  law  jurisdiction,  and  a 
seal  and  clerk,  or  prothonotary,  shall  be  considered  as  a  District 
Court,  within  the  meaning  of  this  act." 

These  provisions  seem  to  be  clear  and  unambiguous,  and  the 
only  question  is,  whether  the  "  Marine  Court "  was  embraced 
within  the  scope  of  their  operation.  That  court  had  a  clerk 
and  a  seal,  and  it  had  common  law  jurisdiction  to  the  extent 
of  $500,  and  whether  it  comes  within  the  other  requirements 
of  being  a  court  of  record,  depends  upon  the  law  by  which  it 
was  created,  and  subsequent  enactments  which  conferred  and 
extended  its  jurisdiction. 

In  ascertaining  the  limits  of  its  jurisdiction,  we  must  be 
governed  by  the  construction  given  to  the  act  by  the  courts  of 
New  York.  In  the  case  of  Carte?  v.  Dallimore,  2  Sandf.  222, 
it  was  held,  that  while  it  was  a  court  of  record  for  some  pur- 
poses, it  was  not  authorized  to  give  judgment  on  default  with- 
out full  proof  of  plaintiff's  demand,  in  the  manner  required 
of  justices  of  the  peace.  In  the  case  of  Hughes  v.  Jfulvey,  1 
Sandf  95,  the  assistant  justice's  court,  and  the  Marine  Court, 
a.re  referred  to  as  courts  of  inferior  jurisdiction,  and  not  courts 
of  record.  In  Bice  v.  Piatt,  3  Denio,  81,  the  court  held,  that 
the  Marine  Court  had  no  jurisdiction  in  a  case  of  illegal  arrest. 
In  the  case  of  Cain  v.  Daley,  3  E.  D.  Smith,  128,  that  court 
is  classed  with  a  justice  of  peace  court.  In  Feganiers  v.  Jack- 
son, 4  E.  D.  Smith,  483,  the  court  says,  the  proceedings  in  the 
Marine  Court  on  a  trial  are  informal ;  the  pleadings  are  oral ; 
they  have,  in  technical  strictness,  no  judgment  roll.  Their 
judgment  record  is  a  justice's  docket.  There  is,  then,  no  bill 
of  exceptions.  And  it  was  also  held  in  another  case,  that  the 
court,  as  to  attachment  suits,  must  be  governed  by  the  act  pre- 
Bcribing  proceedings  in  such  cases  before  justices  of  the  peace. 
The  question,  however,  seems  to  have  been  settled  by  the  Court 
of  Appeals  in  New  York,  in  the  case  of  Huff  v.  Knapp,  1 
Selden,  65,  where  it  was  held,  that  this  Marine  Court  was  not 
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a  court  of  record,  in  the  strict  legal  sense  of  the  term.  The 
court  sajs,  that  it  may  be  called  a  statutory  court  of  record, 
having  certain  powers  of  such  a  court  expressly  given  it  by 
statute,  and  none  others;  and  hence  it  had  none  of  the  inci- 
dental powers  of  a  court  of  record.  Having  been  decided  by 
competent  authority  to  be  a  court  of  record  only  to  the  extent 
that  it  was  so  declared  by  statute,  and  not  to  possess  other 
powers  incident  to  such  a  court,  we  are  not  authorized  to  hold 
it  a  court  of  record.  A  fair  and  reasonable  construction  of 
the  act  of  congress  requires  us  to  hold  tliat  only  a  court  of 
record  for  general,  and  not  special,  purposes,  was  intended  to 
be  embraced.  The  act  has  not  declared,  that  a  court  of  record, 
for  some  purposes  only,  shall  be  invested  with  such  jurisdic- 
tion. Nor  do  we  think  such  can  be  held  to  be  the  legislative 
intention. 

The  provision  of  the  act  of  1849,  under  which  this  proceeding 
is  instituted,  is  contained  in  the  20th  section.  Sess.  Laws,  Y5.  It 
is  this :  "  If  any  judge  or  judges  of  any  election  shall  refuse  to 
receive  the  vote  of  any  qualified  elector  who  shall  take,  or  offer 
to  take,  the  oath  prescribed  by  this  act,  in  such  case  every 
judge  so  refusing  or  neglecting  to  receive  the  vote  or  ballot,  or 
opening  or  unfolding  such  ballot  when  the  same  shall  be  pre- 
sented, shall  be  liable  to  be  indicted,  and  on  conviction  shall 
be  fined  $500,  and  imprisoned  not  exceeding  thirty  days  ;  and 
for  every  refusal  or  neglect  to  receive  such  vote,  the  party 
aggrieved  may  have  an  action  on  the  case  against  tlie  said 
judge  or  judges ;  the  damages  in  such  case  shall  not  exceed 
the  sum  of  $500." 

It  will  be  observed,  that  the  right  of  action  is  given  only 
when  the  vote  of  a  qualified  elector  is  rejected.  When  such 
an  elector  offers  to  take  the  oath,  and  they  reject  his  vote, 
they  can,  under  this  provision,  only  become  liable  in  case  he 
was  a  qualified  elector.  This  section  has  only  authorized  such 
elector  to  maintain  an  action. 

As  we  have  seen,  defendant  in  error,  although  he  had  gone 
through  the  forms  of  admission  to  citizenship,  did  not  become 
naturalized,  and  consequently  was  n'i:  a  qualified  elector.     He, 
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therefore,  was  not  entitled  to  vote,  and  no  wrong  was  done 
him  when  his  ballot  was  refused. 

We  deem  it  unnecessary  to  discuss  the  question  in  this  case, 
whether  the  judges  may  reject  the  vote  of  a  qualified  elector, 
who  has  ofiered  to  take  the  oath,  although  there  may  be 
evidence  to  rebut  the  evidence  of  his  right  to  vote.  That 
question  does  not  necessarily  arise  in  this  case. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  ™<^manded. 

Judgment  reversed. 


The  People  ex  rel.  Hartwell  Freeman  et  al. 

V. 

James  S.  Bare,  Clerk  of  Franklin  County  Circuit 

Court. 

1.  Statutes — concerning  acts  of  1859, 1865  and  1867,  relative  to  the  twenty- 
ixth  judicial  circuit  —  Franldin  county  not  deprived  of  the  judicial  system. 
Che  act  of  1859,  arranging  Franklin  county  into  tlie  twenty-sixtli  judicial 
jircuit,  and  that  of  1865,  fixing  the  terms  of  court  therein,  are  not  expressly 
repealed  by  the  act  of  1867,  This  last  named  act  is  to  be  construed  as  merely 
adding  other  counties  to  the  twenty-sixth  circuit,  and  not  as  depriving  Frank- 
lin county  of  the  benefits  of  the  judicial  system. 

2.  Same  —  r(i'>eal  by  iinj^lication  —  7iot  favored.  If  the  acts  of  1859  and 
1865  are  repealed  by  that  of  1867,  it  is  only  so  by  implication,  and  such  a 
repeal  is  not  favored  in  the  law.  If  statutes  are  seemingly  repugnant,  they 
sliould,  if  possible,  be  so  construed  that  the  latest  one  shall  not  operate  as  a 
repeal,  by  implication,  of  the  former  ones. 

This  was  an  application  made  to  this  court  for  a  peremptory 
writ  of  mandamus,  to  be  directed  to  tlie  clerk  of  the  Circuit 
Court  of  Franklin  county  to  compel  him  to  issue  a  summons, 
as  set  forth  in  the  petition  of  the  relators,  and  whicli  he  had 
refused  to  do.  The  facts  in  this  case  arc  fully  stated  in  tlic 
ojMinoii. 
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Mr.  Geokge  W.  Wall,  for  the  relators. 
Messrs.  YonNGBLooD  &  Bare,  for  the  respondent. 
Mr.  Justice  Bre'ese  delivered  the  opinion  of  the  Court : 

By  the  act  of  1845,  the  county  of  Franklin,  with  other 
counties  therein  named,  composed  the  third  judicial  circuit, 
and  tlie  terms  therein  fixed  for  the  second  Mondays  of  March 
and  August. 

In  1849,  the  time  of  holding  courts  in  that  circuit  was 
changed.  The  law  of  that  year  provided,  that  court  should  be 
held  in  Hamilton  county  on  the  fourth  Mondays  of  March  and 
August,  and  in  the  county  of  Franklin  on  the  Mondays  fol- 
lowing. 

In  1859,  the  legislature  formed  a  new  circuit  called  the 
twenty-sixth  circuit,  of  which  Franklin  county  was  declared  to 
be  a  part. 

In  1865,  an  act  was  passed  to  change  the  time  of  holding 
court  in  the  twenty-sixth  circuit.  The  counties  composing 
the  circuit,  at  this  date,  were  Franklin,  Williamson,  Johnson 
and  Saline,  and  the  time  fixed  for  holding  the  courts  therein 
were,  in  Franklin,  on  the  second  Monday  of  March  and  first 
Monday  of  August ;  in  Williamson,  on  the  fourth  Monday  of 
March  and  third  Monday  of  August ;  for  Johnson,  on  the 
second  Monday  thereafter,  and  in  Saline  on  the  first  Monday 
thereafter. 

In  1867,  an  act  was  passed  to  define  the  twenty-sixth  judicial 
district  of  this  State,  and  to  fix  the  times  of  holding  court 
therein,  by  which  it  is  declared,  that  the  counties  of  Johnson, 
Williamson,  Saline,  Gallatin  and  Hardin  shall  compose  the 
twenty-sixth  judicial  circuit.  The  terms  were  fixed  as  follows: 
In  Johnson,  on  the  first  Mondays  of  March  and  September; 
in  Williamson,  on  the  third  Mondays  of  March  and  September; 
in  Saline,  on  the  second  Monda3's  following ;  in  Gallatin,  on  the 
second  Mondays  following,  and  in  Hardin  on  the  second  Mon- 
days following.  Sess.  Laws  1867,  p.  62. 

This  act  repeals  no  former  act,  nor  does  the  arrangement  of 
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the  terms  by  it,  conflict  at  all  with  the  terms  required  to  be 
held  in  Franklin  county  bj  the  act  of  1865. 

James  S.  Barr,  then  being  the  clerk  of  the  Circuit  Court  of 
.Franklin  county,  was  applied  to  as  such  clerk  on  the  6tli  day 
of  April,  1867,  by  the  relators  for  a  summons  in  partition,  to 
be  returnable  to  the  August  Term  of  that  court.  This  writ 
the  clerk  refused  to  issue,  alleging  as  a  reason  for  such  refusal, 
that  there  was  no  August  Term  of  said  court ;  that  by  reason 
of  the  act  of  1867,  Franklin  county  was  not  within  any  circuit, 
and  therefore  there  could  be  no  August  Term. 

On  this  refusal  an  application  is  made  to  this  court,  for  a 
peremptory  mandamus,  the  clerk  waiving  an  alternative  writ. 
The  facts  are  agreed  upon,  and  are  as  above  stated. 

This  court  was  once  called  upon  to  decide,  if  there  was  right- 
full}^  a  coroner  in  this  State,  the  present  Constitution  of  1847 
omitting  to  create  such  an  oflice.  It  was  not  denied,  that  the 
legislature  might  create  such  an  office  though  the  Constitution 
did  not  provide  for  it,  but  as  the  legislature  had  not  so  done  in 
express  terms,  it  was  insisted,  there  had  been  no  such  officer 
since  the  adoption  of  this  Constitution.  This  court  held,  as 
there  was  a  recognition  of  such  an  officer  in  one  or  more  acts 
of  the  legislature,  it  was  equivalent  to  a  legislative  declaration, 
that  such  an  office  was  in  existence.  Wood  v.  Blcmchard,  19 
111.  38.  And  in  the  case  of  The  People  v.  Thurler,  13  id.  554, 
as  to  what  officer  was  the  successor  of  the  clerk  of  the  County 
Commissioners'  Court  under  the  old  Constitution,  which  was 
abolished  by  the  new,  this  court  did  not  hesitate  to  hold,  in 
view  of  the  important  duties  that  officer  was  required  to  per- 
form, and  which  the  continuance  of  the  government  required 
should  be  performed  by  some  one,  that  the  clerk  of  the  new 
County  Court  did  in  all  things  succeed  to  the  duties  of  clerk  of 
the  County  Commissioners'  Court. 

Section  8  of  article  5  of  the  Constitution  declares,  there  shall 
be  two  or  more  terms  of  the  Circuit  Court  held  annually,  in 
each  county  of  this  State,  at  such  times  as  shall  be  provided 
by  law;  and  said  courts  shall  have  jurisdiction  in  all  cases  at 
law  and  equity,  and  in  all  cases  of  appeals  from  inferior  courts. 
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This  provision  of  the  Constitution  is  one  of  the  very  liighest 
importance  to  the  people,  but  it  does  not  execute  itself,  and 
must  be  carried  out  by  legislative  action.  This  the  legislature 
has  done  by  the  several  acts  passed,  Hxing  the  time  of  holding 
Circuit  Courts  in  the  several  counties,  and  arranging  them  into 
circuits.  Now  the  act  of  1859,  arranging  Franklin  county 
into  the  twenty-sixth  judicial  circuit,  has  never  been  repealed 
in  express  terms,  nor  has  that  county  been  formed  into  a  cir- 
cuit, or  declared  to  be  a  circuit  by  itself.  ISTor  has  the  act  of 
1865,  fixing  the  time  of  holding  court  therein  been  repealed, 
and  we  see  the  times  so  fixed  do  not  interfere  in  any  manner 
with  the  times  fixed  for  holding  the  courts  in  the  other  counties, 
as  declared  by  the  act  of  1867.  Courts  can  be  held  in  all  of 
them  by  the  same  judge,  without  any  clashing. 

This  requirement  of  the  Constitution,  it  cannot  be  presumed 
the  legislature  intended  to  disregard,  by  any  legislation  on  this 
subject  which  has  been  brought  to  our  notice.  If  the  act  of 
1867  is  to  be  so  regarded,  it  would  be  void,  for  the  behests 
of  the  Constitution  are  above  all  law. 

It  is  then  only  by  implication,  nnder  the  language  of  the 
act  of  1867  that  the  act  of  1859,  arranging  Franklin  county 
into  the  twenty-sixth  circuit,  and  that  of  1865,  fixing  the  terms 
of  the  court  therein,  are  repealed.  Such  a  repeal  is  not  favored 
in  the  law,  and  there  is  no  essential  repugnancy  in  these  several 
acts ;  they  can  all  stand  consistently  together,  and  the  legisla- 
ture be  relieved  of  any  suspicion  of  a  design  to  disobey  a  vital 
command  of  the  Constitution.  If  statutes  are  seemingly  repug- 
nant, it  is  the  duty  of  courts  so  to  construe  them  that  the  latter 
shall  not  repeal  the  former  by  implication. 

AYe,  therefore,  hold  —  as  Franklin  county  was  made  part  of 
the  twenty-sixth  judicial  circuit  by  the  act  of  1859,  and  as  no 
other  act  has  been  subsequently  passed,  arranging  that  county 
to  any  other  circuit,  or  making  of  itself  singly  and  alone  a 
circuit,  and  no  express  repeal  of  that  act,  and  no  repeal  of 
the  act  of  1865  fixing  the  time  of  holding  court  in  that  county, 
and  as  the  terms  as  there  fixed  do  not  interfere  with  tlie  terms 
fixed  by  the  act  of  1867 — that  this  last  nagied  act  is  to  be  con- 
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strued  as  aJding  tlie  counties  of  Gallatin  and  Hardin  to  the 
twenty-sixth  circuit,  and  not  as  designed  to  deprive  Franklin 
county  of  the  benefits  of  the  judicial  system  conferred  by  the 
Constitution  and  made  operative  and  effectual  by  the  act  of  1859. 

This  avoids  a  seeming  disregard  of  the  Constitution,  and 
carries  out  the  will  of  the  legislature,  as  expressed  in  the 
previous  acts  we  have  cited ;  and  we  are  gratified  that  we  are 
enabled  to  come  to  this  conclusion,  for  to  hold  that  one  of  the 
oldest  counties  in  the  State  was  without  the  judicial  pale  would 
involve  its  people,  and  others  having  commercial  or  other  inter- 
course with  it,  in  annoyances  and  troubles  and  calamities 
appalling  to  consider.  No  crime  committed  there  could  be 
punished,  no  debt  over  one  hundred  dollars  could  be  collected, 
and  its  whole  community,  the  good  and  the  bad,  would  be 
deprived  of  that  justice  in  the  due  administration  of  which 
much  of  its  happiness  and  success  depend. 

A  peremptory  mandamus  must  be  awarded. 

Mandamus  awarded. 


Julius  Rosenthal,  Administrator,  etc., 
Thomas  T.  Renick  et  al. 

1.  Executors  and  administrators — payment  of  debts — limitation  of 
—  circumstances  control,.  In  determining  the  question,  whether  a  creditor  haa 
waived  his  lien  upon  the  property  of  an  intestate,  by  failing  to  pursue  hia 
remedy  within  a  reasonable  time,  in  the  absence  of  a  legislative  rule,  each 
case  must  be  left  to  depend  largely  upon  its  own  circumstances, 

2.  Same  —  lapse  of  seven  years  —  when  a  har  to  such  liens.  And  in  cases 
where  the  delay  of  the  creditors  is  unexplained,  and  even  where  the  title  is 
still  in  the  heirs,  the  period  of  seven  years  from  the  death  of  the  intestate 
may  be  properly  adopted,  by  analogies  of  the  law,  as  a  bar  to  such  liens. 

3.  Same  —  a  shorter  limitation.  And  in  many  cases  a  much  shorter  limita^ 
tion  may  be  applied,  to  protect  innocent  purchasers  against  the  secret  lien. 
The  facts  of  each  case  must  decide  the  limitation  to  be  applied. 

4.  Same  —  lapse  of  seven  years  —  when  not  a  har.  Where  a  person  died  in 
Ohio,  having  devised  all  of  his  real  estate  in  Ohio,  Indiana  and  Illinois,  to  R., 
first  to  pay  all  of  his  debts,  and  then  to  convey  it  to  his  son  H.,  and  subse- 
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quentlj  sucli  trustee  and  devisee  died,  the  devisee  H.  leaving  a  will,  and 
administrators  with  the  will  annexed  were  appointed  in  each  of  the  States  of 
Ohio  and  Illinois,  —  held,  that  the  lien  of  a  creditor  upon  the  property  of  the 
testator  was  not  barred  by  his  failure  to  pursue  his  remedy  within  seven  years 
after  the  death  of  the  testator,  it  appearing  that  the  property  against  which 
the  lien  was  sought  to  be  enforced,  and  of  which  the  devisee  H.  died  seized, 
had  never  been  aliened  by  his  devisee,  nor  any  improvements  made  thereon 
hy  Mm,  and  that  the  estate  was  still  unsettled  in  Ohio. 

5.  Judgments  and  decrees — foreign  judgments.  Where  a  judgment 
rendered  by  confession  in  the  Court  of  Common  Pleas,  in  the  State  of  Ohio, 
was  revived  by  scire  facias  in  the  same  court,  upon  the  following  return  of 
the  officer  upon  the  writ  of  scire  facias :  "  June  3,  1853,  served  personally  by 
copy.  John  Boyer,  Sheriff," —  this  court  will  presume  such  return  to  have  been 
Bufficient  under  the  laws  of  that  State  to  have  authorized  the  order  reviving 
such  judgment. 

6.  Same  —  allowed  as  a  claim  against  an  estate  by  probate  court.  A  judg- 
ment rendered  in  the  State  of  Ohio  against  the  executor  of  an  estate  was 
allowed  as  a  claim  against  the  estate  of  the  deceased  in  the  County  Court  of 
Cook  county.  Held,  that  such  allowance  was  only  prima  facie  evidence  of  the 
justice  of  the  demaud  against  the  estate. 

7.  Same  — judgment  against  an  administrator  in  one  State  no  evidence  of 
the  indebtedness  against  the  administrator  of  t/te  same  decedent  in  another. 
And  in  such  case,  the  claim  having  been  founded  upon  a  judgment  to  be  paid 
in  the  State  of  Ohio,  in  due  course  of  administration,  its  allowance  by  the 
County  Court  of  Cook  county  was  improper.  A  judgment  against  an  admin- 
istrator in  our  State,  is  no  evidence  of  indebtedness  against  a  different  admin- 
istrator of  the  same  decedent  in  another  State,  for  the  purpose  of  affecting 
assets  received  by  the  latter  under  his  trust. 

8.  Administration  of  estates  —  rights  of  citizens  of  other  States.  A  citi- 
zen of  another  State,  in  which  administration  has  been  granted  upon  an  estate, 
may  come  to  this  State  and  cause  administration  to  be  taken  out  here,  a  claim 
to  be  allowed,  and  real  estate  sold  for  its  payment ;  and,  in  such  case,  it  is  not 
necessary  to  show  that  the  personal  estate  in  the  other  State  has  been  exhausted. 

Appeal  from  tlie  County  Court  of  Cook  county ;  the  Hon. 
James  B.  Bkadwell,  Judge,  presiding. 

Tlie  opinion  states  the  case. 

Messrs.  Scammon,  McCagg  and  Fuller,  for  the  appellant. 

Messrs.  Bonnet  &  Griggs  and  J.  E.  Fat,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  application  in  the  County  Court  of  Cook  county 
by  Rosenthal,  as  administrator  of  Andrew  Iluston,  deceased, 
for  leave  to  sell  real  estate  for  the  payment  of  debts. 
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Andrew  Huston  died  in  Pickaway  county,  Ohio,  in  the  mont 
of  March,  1854.  Ho  devised  all  his  real  estate  in  Ohio,  Indiana 
and  Illinois,  or  elsewhere,  to  Jonathan  Kenick,  to  be  disposed 
of  by  him  fpr  the  payment  of  his  debts,  so  far  as  might  be 
necessary,  and  directed  that  the  residue,  after  the  payment  of 
his  debts,  should  go  to  his  son,  Renick  Huston,  Jonathan 
Renick  took  out  letters  testamentary  in  Ohio,  in  March,  1854, 
and  died  in  September,  1862,  when  Thomas  T.  Renick  was 
appointed  in  Ohio  administrator  de  honis  non^  with  the  will 
annexed,  of  said  xVndrew  Huston. 

The  devisee,  Renick  Huston,  died  in  February,  1864, 
leaving  a  will,  and  letters  testamentary  upon  his  estate  were 
also  issued  to  said  Thomas  T.  Renick,  who,  with  the  devi- 
sees of  said  Renick  Huston,  is  a  defendant  in  this  proceeding. 

On  the  15th  of  May,  1861,  Julius  Rosenthal,  public  admin- 
istrator of  Cook  county,  in  this  State,  was  appointed  adminis- 
trator of  the  estate  of  Andrew  Huston,  without  reference  to  the 
will,  and  two  claims  were  allowed  against  the  estate  —  one  in 
favor  of  Thomas  Huston,  for  $6,346.09,  and  the  other  in  favor 
of  William  Cassell,  for  $2,905.07.  These  claims  were  allowed 
in  1862.  A  petition  was  filed  in  the  County  Court  of  Cook 
county,  for  leave  to  sell  land  in  payment  of  these  debts,  and  on 
the  13tli  of  September,  1862,  the  record  of  that  court  shows  an 
order  revoking  the  letters  of  administration,  on  the  ground  that 
Andrew  Huston  left  a  will,  to  which  no  reference  had  been  had 
in  granting  the  letters.  On  the  22d  of  January,  1863,  Rosen- 
thal was  re-appointed  administrator  with  the  will  annexed,  the 
executor  named  in  the  will  having  departed  this  life.  On  the 
26th  of  March,  1863,  the  claims  of  Cassell  and  Thomas  Huston 
were  again  allowed,  with  the  addition  of  the  accrued  interest. 
Another  petition  for  the  sale  of  real  estate  was  filed  on  the 
19th  of  September,  1863,  which  was  amended  in  February, 
1865,  in  order  to  make  parties  the  devisees  of  Renick  Huston, 
deceased.  The  petition  was  dismissed  by  the  County  Court, 
on  the  ground  that  the  lien  of  the  creditors  had  been  lost  by 
Upse  of  time. 

An  elaborate  opinion  of  the  learned  judge  who  heard  this 
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case  in  the  County  Court,  has  been  embodied  by  counsel  for 
appellees  in  tlieir  argument,  and  we  concur  in  very  mueli  tliat 
is  said  by  him  upon  this  point,  but  we  ditfer  from  him  in  the 
application  of  the  law  to  the  facts  of  the  present  case.  If  the 
real  estate  in  Illinois,  of  which  Andrew  Huston  died  seized 
had  been  aliened  by  his  devisee  for  a  valuable  consideration 
before  the  filing  of  this  petition,  or  even  if  money  had  been 
expended  by  the  devisee  himself  in  improving  such  real  estate, 
we  should  have  no  hesitation  in  saying,  that  the  lapse  of  more 
than  seven  years  between  the  death  of  Andrew  Huston  and 
the  filing  of  this  petition,  would  be  a  sufiicient  reason  for  deny- 
ing its  prayer.  In  many  cases  a  much  shorter  limitation  might 
be  properly  applied  to  protect  innocent  purchasers  against  this 
secret  lien,  and  even  where  the  title  is  still  in  the  heirs,  the 
period  of  seven  years  may  be  properly  adopted  in  analogy  to 
our  statutes  of  limitation  relating  to  the  lien  of  judgments, 
and,  under  certain  circumstances,  to  the  action  of  ejectment,  if 
the  delay  of  the  creditors  in  causing  the  application  to  be 
made,  is  unexplained.     McCoy  v.  Morrow^  IS  111.  519. 

But  where  the  legislature  has  not  thought  proper  to  fix  a 
definite  and  inflexible  period  of  limitation,  it  does  not  become 
the  courts  to  do  so.  While  it  may  be  said,  generally,  that  this 
secret  lien  is  entitled  to  no  special  favor,  and  courts  should  be 
intolerant  of  laches,  because  the  lien  is  secret,  yet,  in  the  absence 
of  a  legislative  rule,  every  case  must  be  left  to  depend  largely 
upon  its  own  circumstances.  As  said  by  the  Supreme  Court 
of  New  Jersey  in  Sidell  v.  Mg  Yiclcar,  6  Halst.  56,  "  Reflection 
and  experience  both  teach  the  extreme  difiiculty  of  prescribing 
any  fixed  rule  which  would  in  general  operate  safely  and  justly. 
The  lesson  is  more  impressively  taught  by  the  very  wide  con- 
clusions to  which  enlightened  courts  have  been  led.  The  time, 
reasonable  according  to  the  situation  of  one  estate,  would  in 
another  be  very  unreasonable." 

Now,  in  the  case  before  us,  it  is  not  claimed,  that  the  lands 
have  ever  been  sold,  or  that  the  devisee  of  Andrew  Huston  has 
ever  expended  any  money  in  improvements,  in  the  belief  that 
the  lands  were  his,  which  he  would  lose  by  subjecting  them  to 
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the  payment  of  the  debts.  It  appears,  also,  that  the  estate  is 
still  unsettled  in  Ohio,  and  creditors  may  have  been  deterred 
from  resorting  to  these  lands,  by  the  hope  of  receiving  payment 
from  the  Ohio  administrator.  It  is  not  sought  to  impeach  the 
good  faith  of  these  proceedings.  This  is  clearly  what  it  appears 
to  be  upon  its  face,  an  honest  attempt  to  secure  payment  of 
debts  from  the  property  of  the  man  who  owed  them,  and  not 
a  scheme  for  securing  the  title  of  valuable  real  estate,  by  seek- 
ing and  finding  some  evidence  of  a  debt  long  since  forgotten, 
against  some  person  long  since  dead,  whose  estate  has  been  set- 
tled in  the  place  of  his  domicile,  and  bringing  tlie  evidence  of 
such  indebtedness  here,  with  the  view  of  wresting  a  title  from 
the  heirs  of  the  deceased  person  or  their  grantees.  Cases  of 
this  sort  sometimes  arise,  and  are  entitled  at  the  hands  of  the 
courts  only  to  the  strictest  law. 

The  delay,  then,  in  the  present  case  is  explained,  without 
imputing  laches,  by  the  fact  that  the  estate  is  still  unsettled  in 
Ohio.  Neither  Renick  Huston,  the  devisee  of  Andrew,  could 
have  complained  of  hardship  in  his  life-time,  nor  can  his 
devisees,  the  present  defendants ;  since,  so  far  as  appears,  they 
have  expended  no  money  on  this  real  estate.  It  is  only  sought 
to  apply  it  as  natural  justice  would  require,  there  being  no 
countervailing  equities  in  the  way.  Not  only  that,  but  these 
defendants  claim  under  the  will  of  Andrew  Huston,  and  that 
will  expressly  directed  his  real  estate  in  Illinois  to  be  sold  for 
payment  of  his  debts,  and  that  Renick  Huston  should  take 
only  after  the  payment  of  his  debts.  This,  it  is  true,  is  not  a 
proceeding  to  enforce  the  trusts  of  tliat  will,  nor  has  the  County 
Court  the  power  for  such  a  purpose  ;  but  we  may  well  recur  to 
this  provision  of  the  will  as  showing,  in  reference  to  the  claims 
of  the  defendants,  that  Andrew  Huston  intended  his  devisees 
should  derive  nothing  from  his  bounty,  until  his  creditors  had 
received  their  dues  ;  and,  to  accom])lish  this,  he  devised  his  prop- 
erty to  a  trustee,  first  to  pay  his  debts,  and  then  to  convey  to 
his  ulterior  devisee.  Under  these  circumstances,  we  think  this 
proceeding  is  not  barred  by  the  lapse  of  time,  so  far  as  appears 
on  the  present  record. 
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We  must  now  consider  the  nature  of  the  two  daims  allowed. 
The  claim  in  favor  of  Cassell  was  founded  on  a  judgment  ren- 
dered bj  confession  in  the  Court  of  Common  Pleas  of  Pickaway 
county,  Ohio,  on  tlie  1st  of  June,  1847,  and  revived  by  scire 
facias  in  the  same  court  on  the  28th  of  February,  1854.  It  is 
objected  that  the  service  of  the  sci.  fa.  was  defective.  The 
record  shows  the  following  return  of  the  oflScer :  "  June  3,  1853, 
served  personally  by  copy.  John  Boyer,  Sheriff."  On  this 
return  the  Court  of  Common  Pleas  entered  an  order  reviving 
the  judgment,  and  we  must  presume  the  return  to  have  been 
sufficient  under  the  laws  of  that  State.  This  claim  was  prop- 
erly allowed,  and  real  estate  should  be  sold  for  its  payment. 

The  claim  in  favor  of  Thomas  Huston  was  founded  on  a 
judgment  rendered  in  1860,  in  the  Court  of  Common  Pleas  in 
Pickaway  county,  Ohio,  against  the  executor  of  Andrew  Hus- 
ton. This  claim  has  been  allowed  in  the  County  Court  of 
Cook  county,  but  that  makes  it  only  prima  facie  evidence 
against  the  heirs,  in  a  proceeding  of  this  character,  as  decided 
by  this  court  in  Stone  v.  Wood,  16  111.  177 ;  Hopkins  v.  Mc- 
Cann,  19  id.  113,  and  Moline  Co.  v.  Webster,  26  id.  234.  As 
this  claim  was  founded  solely  on  a  judgment  rendered  in  Ohio, 
against  the  executor  in  that  State,  and  to  be  paid  there,  in  the 
language  of  the  judgment,  in  due  course  of  administration,  it 
was  improperly  allowed  by  the  County  Court  of  Cook  county. 
A  judgment  against  an  administrator  in  one  State  is  no 
evidence  of  indebtedness  against  another  administrator  of  the 
same  decedent  in  another  State,  for  the  purpose  of  aifecting 
assets  received  by  the  latter  under  his  administration.  The 
administrators  are  not  regarded  as  in  privity  with  each  other. 
Story's  Conflict  of  Laws,  §  522. 

So  far,  then,  as  this  claim  of  Thomas  Huston  was  concerned, 
the  application  for  leave  to  sell  was  properly  denied. 

It  is  suggested  by  counsel  for  the  appellees  that  a  citizen  of 
another  State  in  which  administration  has  been  granted,  can- 
not come  here  and  cause  administration  to  be  taken  out,  a 
claim  to  be  allowed  and  real  estate  sold  for  its  payment.  But 
this  has  always  been  the  practice,  so  far  as  our  experience  and 
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observation  go,  and  we  see  no  objection  to  it.  There  is 
nothing  in  our  statute  indicating  an  intention  to  confine  this 
right  to  citizens  of  this  State. 

Neither  do  we  deem  it  necessary  to  show  that  the  personal 
property  in  the  State  of  Ohio  is  exhausted.  The  Illinois 
administrator  has  nothing  to  do  with  the  assets  in  that  State. 

"We  have  disposed  of  all  the  questions  in  this  record  which 
we  deem  it  necessary  to  notice,  and  reverse  the  order  dismiss- 
ing the  bill,  and  remand  the  case  for  further  proceedings  in 

accordance  with  this  opinion. 

Judgment  reversed 


Henry  T.  Blow  et  al. 

V. 

Jaked  Gage  et  al. 

1.  Assignment  for  the  benefit  of  creditors — power  to  make,  and 
give  preferences.  A  debtor  in  failing  circumstances  may  make  an  assignment 
for  the  benefit  of  his  creditors,  and  in  so  doing,  lie  may  make  a  preference  in 
favor  of  a  portion  of  his  creditors. 

2.  Same — must  he  in  good  faith.  But  to  be  valid,  it  must  be  done  in  good 
faith  ;  for,  if  intended  to  delay  creditors,  or  otherwise  for  fraudulent  purposes, 
or  if  the  preference  be  a  secret  trust,  it  is  void. 

3.  Same — will  he  rigidly  scrutinized.  Transactions  of  this  character  are 
requi?ed  to  be  fairly  and  honestly  made,  and,  to  that  end,  they  will  be  rigidly 
scrutinized. 

4  Chancery  practice — proof  requisite  to  overcome  a  sworn  answer. 
Where  an  answer  to  a  bill  in  chancery  is  required  to  be  made  under  oath, 
and  is  responsive  to  the  allegations  of  the  bill,  it  must  be  received  as  true, 
unless  disproved  by  the  evidence  of  two  witnesses,  or  that  of  one  and  corrob- 
orating evidence  amounting  to  the  evidence  of  another,  such  answer  being 
evidence  of  a  higher  grade  than  that  of  a  single  witness. 

5.  Assignment  for  the  benefit  of  creditors  —  of  particular  words 
in  the  deed.  It  is  no  objection  to  a  deed  of  assignment,  that  it  contains  this 
language :  "  deducting  and  retaining  all  such  costs,  charges,  damages,  expenses 
and  disbursements,  as  shall  be  sustained,  incurred,  or  reasonably  due,  for  or 
in  relation  to  the  execution  of  the  trusts."  The  use  of  the  word  "  damages  " 
therein  does  not  vest  in  tlie  trustee  power  to  squander  the  assets,  by  the 
charge  of  fictitious  damages. 
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6.  Same  —  veamnable  costs  and  charges  attending  the  execvtion  of  the  trust 
allowed  —  whether  provided  for  in  the  deed  or  not.  The  law  allows  all  reason- 
able charges,  costs,  expenses  and  disbursements,  to  be  paid  out  of  the  fund, 
but  they  are  always  subject  to  be  reviewed  by  a  court  of  equity  ;  and  such 
disbursements  will  be  allowed,  whether  provided  for  in  the  deed  or  not. 

7.  Same  —  damages  awarded  against  a  trustee  —  when  will  he  allowed. 
Where  a  trustee,  in  an  effort  to  execute  his  trust  justly,  renders  himself 
liable  to  damages,  which  are  awarded  against  him,  he  will  be  allowed  to 
retain  the  amount  thereof  out  of  the  fund. 

8.  Same  —  reservation  of  the  portion  of  the  fund.  Where  the  schedule  of 
unpreferred  creditors  contained  this  item,  "Jacob  Baker,  house  account, 
$11.93,"  and  it  appeared  that  one  of  the  persons  executing  the  deed  was  of 
the  same  name,  this  court  will  not  presume  that  they  are  one  and  the  same 
person,  in  the  absence  of  all  proof  of  the  character  of  the  debt,  or  of  who 
such  person  is. 

9.  Same  —  employment  of  the  debtor  —  when  will  not  be  regarded  as  a  badge 
of  fraud.  Where  the  trustee  employed  the  debtor  to  assist  him  in  the  settle- 
ment of  the  affairs  of  the  firm,  the  management  of  the  trust  fund  remaining 
strictly  under  the  control  of  the  trustee,  such  employment  will  not  be  consid- 
ered as  a  badge  of  fraud,  unconnected  with  other  facts  tending  to  prove 
fraud. 

10.  Same  —  of  a  debt  due  to  a  former  partner.  The  fact  that  a  debtor,  mak- 
ing an  assignment  for  the  benefit  of  his  creditors,  includes  in  the  list  of  pre- 
ferred creditors  a  debt  fairly  and  honestly  incurred  by  him,  in  buying  out  a 
former  partner,  and  for  money  loaned  to  him  by  such  retiring  partner  after 
his  withdrawal,  cannot  be  regarded  as  a  fraud  upon  the  creditors. 

1 1 .  Same  —  insolvency  —  what  facts  not  $ufflcient  proof  of —  to  charge  a  retir- 
ing partner  vyith  a  fraudulent  design  in  selling  out  his  interest.  It  is  no  evi- 
dence that  a  firm  is  insolvent,  because,  if  forced  to  wind  up  its  business  at  a 
particular  time,  it  would  be  unable  to  pay  all  of  its  liabilities.  And  it  is  no 
fraud  upon  the  creditors,  for  one  of  its  members  to  sell  out  to  the  other  part- 
ners at  such  a  time  his  interest  in  the  partnership,  and  to  be  so  there  must  be 
proof  of  such  fraudulent  design, 

12.  Same  —  of  purchases  made  shortly  before  an  assignment,  arriving  after- 
ward, go  to  t/ie  general  fund.  Purchases  made  by  a  firm  some  time  before  an 
assignment,  arriving  subsequently,  the  title  thereto  vests  in  the  assignees,  the 
seller  having  failed  to  exercise  the  right  of  stoppage  in  transitu. 

13.  Same  —  notice  of  failure  need  not  be  given.  There  is  no  rule  of  law  that 
requires  a  debtor  to  give  notice  of  his  failure. 

14.  Same  — purchases  before  assignment  —  w7iat  will  not  be  regarded  as  hav- 
ing been  fraudulently  made.  Purchases  made  by  a  party,  on  credit,  at  a  time 
when  he  knew  he  could  not  pay  his  debts,  will  not,  for  that  reason  alone,  be 
regarded  as  fraudulent. 

15.  Same  — purchases  made  in  contemplation  of  an  assignment  — fraudulent. 
14  —  44Tn  III. 
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But  tlie  rule  is  otherwise  as  to  purchases  made  in  contemplation  of  an  assi|^- 
ment. 

16.  Same — fraud  must  he  proved.  The  fraudulent  design  of  a  debtor  in 
making  an  assignment  must  be  proved,  and  cannot  be  established  by  mere 
suspicion  ;  but  can  only  be  sustained  upon  satisfactory  proof  of  the  fact. 

Wbit  of  Error  to  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  Steele  &  Herbert,  for  the  plaintiffs  in  error. 

Messrs.  GooDwm,  Earned  &  Goodwin,  for  the  defendants  in 
error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears  from  the  record  in  this  case,  that,  for  about  three 
3'ears  previous  to  the  1st  of  February,  1859,  Baker,  Phillips, 
Stoutenburgh  and  Innis  were  partners  in  a  wholesale  drug 
store  in  Chicago,  under  the  name  of  Baker,  Innis  &  Co. 
That  tlie  capital  stock  put  in  was  about  $18,000,  and  was  con- 
tributed equally  by  the  partners  except  Stoutenburgh,  who 
was  to  contribute  services.  In  carrying  on  the  business,  the  firm, 
from  time  to  time,  borrowed  money  to  the  amount  of  $40,000 
to  $50,000.  These  loans  were  effected  by  the  indorsement  of 
friends  in  New  York,  and  were  renewed  in  the  same  manner 
at  their  maturity. 

On  the  1st  of  February,  1859,  Innis  sold  out  his  interest  in 
the  firm  of  Baker,  Innis  &  Co.  to  the  other  members  of  the 
firm.  They  agreed  to  give  him  $6,000  for  his  interest,  good 
will,  etc.,  in  the  firm.  They  continued  the  business  under  the 
style  of  Baker,  Phillips  &  Co.  A  notice  of  the  dissolution  of 
the  former  partnership,  and  of  the  continuance  of  the  business 
by  the  new  firm,  was  published.  At  the  time  he  sold  out, 
having  drawn  less  from  the  firm  than  the  other  members,  to 
equalize  his  account  with  theirs,  they  gave  him  $1,254.83. 
They  afterw^ard  obtained  from  him  $5,480  for  the  purpose  of 
paying  debts  of  the  new  firm. 
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On  the  12th  of  JSTovemljer,  1859,  the  firm  made  a  general 
assignment  to  Gage  and  Wilkinson  for  the  benefit  of  creditors, 
thej  having  either  paid  or  renewed  all  of  the  debts  of  the  old 
firm.  The  debts  arising  for  money  borrowed  on  the  accommo- 
dation paper  of  their  friends  in  the  east  had  been  renewed,  as 
they  matured,  in  the  name  of  the  new  firm.  By  the  assign- 
ment, these  debts  for  money  loaned  on  the  indorsement  of 
eastern  friends,  and  the  debt  to  Innis  for  money  obtained  from 
him,  and  the  sum  they  owed  on  the  settlement  of  their  ac- 
counts, were  made  a  first  and  preferred  class;  the  other  debts 
of  the  firm  were  placed  in  a  second  class,  to  be  paid  out  of  the 
remainder  after  paying  the  first  class,  or,  if  not  sufficient,  then 
to  be  paid  pro  rata.  The  assignees  entered  into  possession, 
and  carried  on  the  business,  so  far  as  selling  the  stock  was  con- 
cerned, in  the  usual  manner  of  selling  for  cash.  After  thus 
disposing  of  the  assets  for  about  one  year,  the  assignees  sold 
the  remainder  of  the  stock  to  Ward  for  the  sum  of  $30,000, 
delivered  to  him  the  possession,  and  he  continued  Baker,  Phil- 
lips and  Stoutenburgh  as  clerks  in  the  store,  as  they  had  been 
Tinder  the  assignees. 

Complainants  sued  the  firm  and  obtained  judgments,  but 
were  unable  to  obtain  satisfaction  of  executions  issued  thereon. 
They  thereupon  filed  their  bill,  alleging  that  the  firm  was 
insolvent  when  Innis  sold  out  to  his  partners;  that  they  were 
aware  of  the  fact,  and  adopted  that  course  for  the  purpose  of 
defrauding  their  creditors,  and  to  enable  Innis  to  avoid 
liabilitj'  for  their  debts ;  that  the  accommodation  indorsers  in 
the  east  knew  the  condition  of  the  firm,  and  were  parties  to 
the  fraud ;  that  the  subsequent  assignment,  the  preference 
made  to  creditors,  the  sale  of  the  assigned  property  to  Ward, 
and  the  preference  to  the  first  class  creditors,  were  all  intended 
to  carry  out  the  fraudulent  agreement ;  that  Innis,  by  reason 
of  the  fraud,  is  still  liable  for  the  payment  of  the  debts  of  the 
old  firm;  that  the  whole  transaction  originated  in  a  corrupt 
agreement  between  Innis  and  them  for  the  benefit  of  the  par- 
ties, and  is  a  fraud  on  the  new  creditors.  The  bill  requires  the 
■anwers  to  be  under  oath.     The  answers  were  so  made  and 
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filed.  Defendants  deny  all  manner  of  fraud  in  the  entire 
transaction,  or  in  any  one  of  its  parts,  but  insist  that  it  was  in 
every  thing  made  in  perfect  good  faith.  After  hearing  the 
evidence  on  a  trial  in  the  court  below,  a  decree  was  rendered 
dismissing  the  bill  at  costs  of  complainants.  To  reverse  which 
this  writ  of  error  is  prosecuted. 

That  a  debtor  may  make  a  general  assignment  for  the  benefit 
of  creditors,  no  one  can  deny.  And  it  is  equally  true,  that,  in 
doing  so,  the  law  permits  him  to  make  a  preference  in  favor  of 
a  portion  of  his  creditors.  But  to  be  valid  and  binding,  it  must 
be  done  in  good  faith.  If  the  assignment  be  intended  by  the 
debtor  to  hinder  and  delay  his  creditors,  or  otherwise  for  fraud- 
ulent purposes,  or  if  the  preference  be  on  a  secret  trust,  then 
the  instrument  must  fail,  and  may  be  declared  void.  Such 
transactions,  like  all  others,  are  vitiated  by  fraud.  To  become 
binding,  fairness  and  honesty  of  purpose  are  indispensable ;  and 
such  transactions  are  subjected  to  the  most  rigid  scrutiny.  The 
interest  of  commerce  requires  that  the  law  shall  be  so  adminis- 
tered, that  fair  and  just  dealing  shall  be  secured. 

The  case  under  consideration  is  one  involving  a  considerable 
amount,  and  has  been  fully  and  ably  discussed,  and  the  ques- 
tions involved  have  been  forcibly  presented,  on  both  sides. 
The  theory  of  plaintifis  in  error,  is,  that  the  entire  transaction, 
in  its  conception,  as  well  as  its  execution,  was  intended  to 
defraud  the  creditors  of  the  firm  of  Baker,  Phillips  &,  Co.  This 
is  the  gravamen  of  the  bill.  It  calls  for  the  answers  under 
oath,  and  they  were  so  given.  According  to  the  plainest 
rules  of  chancery  practice,  such  answers,  so  far  as  responsive 
to  the  bill,  become  evidence  on  the  trial,  —  and  not  only  so,  but 
evidence  of  a  higher  grade  than  that  of  a  single  witness.  It 
requires  the  evidence  of  two  witnesses,  or  that  of  one  and  cor- 
roborating evidence  equal  to  the  evidence  of  another,  to  over- 
come or  contradict  such  an  answer.  Plaintiffs  in  error  then,  by 
calling  for  discovery  on  oath,  made  the  answers  of  the  defendants 
evidence  of  that  high  character.  In  this  case  the  answers  deny 
all  fraud,  or  intention  to  commit  any,  in  clear  and  explicit 
terms.     They  declare  the  transaction  to  have  been  fair  and 
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honest  in  all  of  its  parts.  In  the  face  of  such  answers,  then, 
plaintiffs  in  error  can  only  relj  for  a  recovery  on  clear  and 
satisfactory  evidence. 

If  such  proof  was  adduced,  we  should  find  it  in  the  testimony 
cf  witnesses,  or  in  badges  of  fraud  inhering  to  the  trans- 
action itself,  or  in  both.  We  have  discovered  no  evidence  in 
this  record  that  the  defendants  ever  declared  such  a  purpose, 
or  any  thing  which  they  said  from  which  it  could  be  inferred. 
If  fraud  has  been  established,  it  is  by  the  transaction  itself, 
viewed  in  the  light  of  surrounding  circumstances. 

When  the  instrument  itself  is  examined,  it  contains  no  provi- 
sion prohibited  by  law,  or  which  can  be  held  to  render  it  fraud- 
ulent. It,  in  the  usual  form,  assigns  the  property  of  the  firm 
to  the  assignees,  declares  the  preferences,  and  is  executed  in 
the  usual  mode.  It  is  true  the  deed  contains,  in  reference 
to  the  trustees,  this  language :  "  deducting  and  retaining  all 
such  costs,  charges,  damages,  expenses  and  disbursements  as 
shall  be  sustained,  incurred,  or  reasonably  due  for,  or  in  relation 
to  the  execution  of  the  trusts."  The  principal  force  of  the 
objection  is,  that  the  word  "  damages"  leaves  the  trustees  with 
too  much  power  to  squander  the  assets,  by  the  payment  of 
fictitious  damages.  We  do  not  perceive  that  the  objection  is 
well  taken.  The  charges,  costs,  expenses  and  disbursements 
attending  the  execution  of  the  trust,  are  not  specifically  enume- 
rated. The  law  allows  such  charges  upon  the  fund,  but 
requires  them  to  be  reasonable.  They  are  always  subject  to  be 
reviewed  by  a  court  of  equity  ;  and  although  the  deed  had  not 
contained  such  a  provision,  the  law  would  have  authorized  the 
retention  of  all  such  reasonable  charges. 

It  is  a  proposition  too  plain  to  admit  of  doubt,  that  if  the 
trustees,  in  an  honest  efibrt  to  execute  the  trust,  were  to  render 
themselves  liable  to  damages,  and  they  should  be  awarded 
against  them  on  a  trial,  they  would  be  allowed  to  retain  the 
amount  of  such  damages.  The  trustees  would  have  no  more 
discretion  in  this  matter  than  they  would  in  retaining  costa 
and  expenses.  In  either  case  they  could  be  compelled  to 
account  if  the  fund  was  thus  improperly  perverted.     This  but 
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expressed  what  the  law  implied.  Campbell  v.  Woodivorth,  24 
ISr.  T.  304.  This  case  is  unlike  the  case  of  Heaoock  v.  Diirand 
(42  m.  230),  where  it  was  held,  that  the  deed  was  void  because 
it  allowed  counsel  fees  to  be  retained  by  an  attorney  who  was 
himself  the  trustee. 

It  is  again  insisted  that  tlie  assignment  is  rendered  void 
because  the  second  schedule  of  debts  directed  to  be  paid  con- 
tained this  item:  "Jacob  Baker,  liouse  account,  $11.93."  The 
record  contains  no  evidence  which  explains  the  character  of 
this  debt  or  who  Jacob  Baker  is.  It  is,  however,  insisted,  that, 
as  one  of  the  persons  executing  the  deed  of  trust  is  of  the  same 
name,  we  must  therefore  infer  that  they  are  one  and  the  sam.e 
person,  and  that  this  item  was  inserted  for  the  purpose  of  reserv- 
ing a  portion  of  the  fund  to  one  of  the  debtors.  Where  we  see 
that  this  schedule  embraced  debts  to  the  amount  of  over 
$71,000,  we  can  hardly  suppose  that  so  insignificant  an  item 
would  have  been  deliberately  inserted  with  such  a  purpose. 
But  we  are  not  authorized  to  judicially  know  that  the  person 
named  in  the  schedule  is  the  same  person  who  executed  tlie 
det^  of  trust.  Our  observation  teaches  us  that  it  not  unfre- 
quently  occurs  that  two  persons  bear  the  same  name.  If  so 
small  an  item,  intended  as  a  reservation,  proved  to  have  been 
intentionally  made  in  favor  of  one  of  the  debtors,  could  be 
held  to  avoid  an  assignment  of  such  magnitude,  there  is  no 
proof  in  this  record  that  this  was  to  one  of  the  debtors.  Had 
the  person  who  made  the  schedule  been  called  as  a  witness,  he 
could  no  doubt  have  stated  whether  it  was  the  account  of  Jacob 
Baker,  the  grantor,  or  another  person,  and  how  and  why  tlie 
entry  was  made.     But  he  was  not  called. 

When  examined,  do  the  circumstances  of  the  case  prove  a 
fraudulent  intent  ?  Are  there  such  badges  of  fraud  as  should 
invalidate  the  deed  ?  We  see  that  when  the  deed  was  made 
the  trustees  entered  into  full  and  complete  possession  of  the 
trust  property,  and  proceeded  to  carry  out  the  trust  reposed  in 
tlicui.  This  was  in  conformity  with  the  usual  course  of  busi- 
netis,  and  is  what  is  required.  It  is  true,  they  employed 
the  grantors  to  aid  and  assist  in  settling  tlie  debts,  the  sale  of 
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the  drugs  and  the  settlement  of  the  business  of  the  firm.  We 
think,  that  the  evidence  shows,  that,  after  the  sale  of  the 
property,  the  management  of  the  trust  fund  was  strictly  under 
the  control  of  the  trustees,  —  that  the  debtors  acted  under  their 
directions.  This  was  not  a  badge  of  fraud,  unconnected  with 
other  circumstances  tending  to  prove  fraud. 

It  is  insisted,  that  the  fact  that  the  debt  to  Innis  for  the 
amount  they  agreed  to  pay  him  to  render  their  accounts  equal, 
which  was  preferred,  as  well  as  the  sum  they  owed  him  for 
borrowed  money,  and  the  debt  due  him  for  his  interest  in  the 
firm,  being  placed  in  the  second  class  of  debts,  evinces  a 
fraudulent  intent.  "We  do  not  see  why  the  firm  should  not 
be  permitted  to  provide  for  paying  a  former  partner  who  had 
withdrawn  from  the  firm  any  sum  they  fairly  owed  him.  It 
cannot  be  because  he  had  once  been  their  partner.  "VYe  are 
aware  of  no  rule  which  prevents  such  persons  from  transacting 
ordinary  business  with  each  other.  Nor  can  it  be  that  an 
indebtedness  fairly  and  honestly  incurred  in  buying  out  a 
partner  cannot  be  paid  or  secured  without  being  regarded  a 
fraud  on  creditors. 

If  it  is  true  that  the  other  partners  had  drawn  from  the  firm 
more  than  Innis,  we  do  not  see  that  it  was  unjust  or  fraudulent, 
on  the  withdrawal  of  Innis  from  the  firm,  for  the  other  part- 
ners to  agree  to  pay  him  an  amount  to  make  him  e(]ual.  There 
can  be  no  pretense,  that  they  did  not  have  the  right  to  borrow 
of  him  the  $5,480  several  months  after  he  had  ceased  to  be 
a  partner,  or  that,  when  they  did  so,  they  could  not  become 
legally  bound  for  its  payment.  Nor  do  we  discover  that  it 
was  a  badge  of  fraud  to  embrace  it  in  the  schedule  of  pre- 
ferred creditors.  It  seems  that  he  put  into  the  firm  $6,000 
as  capital  stock  when  they  first  went  into  business ;  and 
that  would  seem  to  be  the  sum  they,  when  he  withdrew, 
agreed  to  pay  him  at  their  convenience.  This  cannot  be  held 
to  be  a  badge  of  fraud.  Such  transactions  as  these  are  of 
frequent  occurrence,  and  are  in  the  usual  course  of  business, 
and  never  of  themselves,  even  in  the  minds  of  the  most  sus« 
picious,  excite  a  doubt  of  their  fairness. 
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It  is,  however,  said,  that  the  firm  was  insolvent  at  the  time 
when  Innis  withdrew,  and  that  all  of  the  partners  knew  the 
fact.  That  the  firm  might  not  then  have  been  able,  had  it 
been  forced  into  liquidation,  to  pay  all  of  its  liabilities,  maybe 
true.  And  that  the  same  may  be  said  of  a  large  number  of 
business  houses  of  high  standing,  and  which  eventually  over- 
came their  inability  to  pay,  and  cease  to  exist  with  large  for- 
tunes, there  can  be  no  doubt.  Such  a  state  of  things  is  inevit- 
able from  the  very  nature  of  the  credit  system.  If  it  is  a 
fraud  on  creditors  for  a  member  of  a  firm  to  sell  out  to  his 
partners,  because  the  house  would  be  unable  to  pay  all  of  its 
debts  if  forced  to  wind  up  its  affairs,  it  is  believed  that  a  large 
number  of  partnerships  could  not  be  dissolved  by  a  member 
selling  out  to  his  partner.  We  do  not  regard  such  a  trans- 
action as  fraudulent,  and  to  be  held  so  there  should  be  proof 
that  such  was  the  design.  The  fraudulent  intent  is  denied  in 
this  case,  and  it  is  not  so  clear  that  they  knew  the  firm  would 
fail,  as  to  render  it  probable  that  it  was  designed  for  fraudulent 
purposes.  On  the  contrary,  it  was  no  more  than  reasonable  to 
believe  that  the  parties  supposed  their  firm  was  in  a  reasonably 
safe  and  healthy  condition,  and  that  they  could  soon  recover 
so  as  to  be  easy  in  their  circumstances. 

Their  indebtedness  was  a  little  more  than  their  assets, 
which,  after  the  disastrous  year  they  had  just  passed,  was  not 
surprising ;  and,  as  the  partners  deny  that  any  fraud  was 
intended,  this  fact  does  not  overcome  the  denial.  Again,  if 
the  design  was  to  perpetrate  fraud  in  the  manner  charged,  we 
are  at  a  loss  to  understand  why  it  was  that  Innis  loaned  the 
firm  $5,480  after  all  of  the  indebtedness  of  the  former  firm 
had  been  paid  or  renewed,  and  he  entirely  released  therefrom, 
and  this,  too,  but  a  short  time  before  the  failure  occurred.  If 
the  object  of  the  parties  in  making  the  sale  was  to  get  him  re- 
leased, we  are  unable  to  comprehend  why  he  should,  after  the 
end  had  been  accomplished,  voluntarily  advance  such  a  sum, 
60  short  a  time  before  the  next  step  was  taken  b}^  which  it  is 
insisted  the  preference  was  to  be  given  to  a  portion  of  the 
creditors. 
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It  is  urged,  that,  as  the  firm  had  ordered  goods  that  had 
not  been  received,  their  appropriation  to  the  general  fund  was 
a  badge  of  fraud.  It  seems  these  articles  had  been  ordered 
some  time  before,  and  had  not  been  received.  After  the  as- 
signment was  made,  the  assignees  took  these,  as  well  as  all 
other  property,  into  possession  for  the  benefit  of  the  creditors. 
Upon  their  arrival,  the  legal  title  vested  in  the  assignees,  the 
seller  having  failed  to  exercise  the  right  of  stoppage  in  transitu. 
"We  are  aware  of  no  rule  of  law  that  required  the  firm  to  give 
notice  of  their  failure.  It  has  never  been  considered  fraudu- 
lent for  a  business  house  to  j)urchase  on  credit  simply  for  the 
reason  that  they  knew  that  the}'  were  unable  at  the  time  to 
pay  their  debts.  If  they  were  to  make  such  purchases  in  con- 
templation of  making  an  assignment,  it  would  no  doubt  be 
otherwise. 

When  they  were  notified  that  their  eastern  friends  would  no 
longer  indorse  for  them,  and  that  they  must  protect  their  paper 
at  maturity,  one  of  the  partners  immediately  went  east  for  the 
purpose  of  making  other  arrangements  to  sustain  their  credit, 
but  in  this  he  failed.  From  the  time  they  received  this  notice, 
the  book-keeper  testifies  that  no  more  purchases  were  made. 
This  would  seem  to  negative  the  idea  that  they  had  previously 
contemplated  an  assignment,  or  that  they  designed  to  make 
purchases  with  a  view  to  the  assignment. 

In  this  case,  the  evidence  is  so  voluminous,  that  we  cannot 
discuss  it  in  detail,  but  must  content  ourselves  by  referring  to 
a  few  of  the  most  prominent  portions  of  the  proof.  But,  after 
a  careful  examination  of  the  entire  record,  we  are  compelled 
to  say  that  the  plaintiffs  in  error  liave  failed  to  prove  that  the 
assignment  was  made  in  fraud  of  their  rights,  or  was  fraudu- 
lent in  law  or  in  fact.  The  transaction  bears  on  its  face  no 
evidence  of  bad  faith ;  and,  if  there  was  a  secret  intent  to 
hinder  or  delay  creditors,  it  is  denied  under  oath,  and  the  evi- 
dence fails  to  disclose  the  fact.  Fraud  must  be  proved,  and 
cannot  be  established  by  mere  suspicion.  And  while  the  law 
abhors  fraud  and  crime,  at  the  same  time  it  is  unwilling  to 
impute  either  on  slight  and  trivial  evidence,  thereby  wrong- 
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fully  destroying  the  cliaracter  of  men  worthy  of  confidence 
and  respect.  Such  imputations  are  grave  in  their  character, 
and  should  not  be  lightly  made,  and  should  only  be  sustained 
on  satisfactory  evidence. 

The  decree  in  the  court  below  must  be  affirmed. 

Decree  affirm,ed. 


Daniel  F.  Pease 

V. 

Charles  Anderson. 

Officer — how  f.r  process  a  protection.  When  an  officer,  by  virtue  of  an 
attachment,  seizes  property  claimed  by  a  third  person  under  a  sale  from  the 
defendant  in  the  attachment  suit,  and  judgment  is  recovered  in  the  attachment 
suit,  such  officer,  when  sued  for  the  property  so  seized,  may  show,  that  the  sale 
of  the  property  levied  on  was  in  fraud  of  creditors,  and  that,  as  to  that  prop- 
erty, he  represented  creditors. 

Appeal  from  the  Circuit  Court  of  De  Kalb  count}'' ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

This  was  an  action  of  trespass,  originally  commenced  before 
a  justice  of  the  peace,  by  the  appellee,  against  the  appellant, 
and  one  Daniel  Corey,  for  levying  upon  certain  property,  under 
an  attachment,  in  favor  of  one  Brundage,  against  Charles  Bow- 
man, as  the  property  of  said  Bowman,  which  said  property 
appellee  claimed  as  having  been  purchased  by  him  from  Bow- 
man, prior  to  the  commencement  of  the  attachment  suit.  On 
the  trial  before  the  justice,  the  appellee  obtained  a  judgment, 
and  an  appeal  was  taken  to  the  Circuit  Court  of  De  Kalb 
county,  when  a  trial  was  liad  before  the  court  and  a  jury,  and 
a  verdict  rendered  in  favor  of  the  appellee,  for  eighty-five  dol- 
lars, upon  which  judgment  was  entered,  to  reverse  which  tha 
case  is  brought  to  this  court  by  appeal, 

Mr.  R.  L.  Devine,  and  Mr.  L.  Lowell,  for  the  appellant. 

Mr.  C.  J.  Metzner,  for  the  appellee. 
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Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

There  is  but  one  point  presented  by  this  record  deemed  of 
sufficient  importance  to  be  noticed  at  length,  and  that  is  tho 
fourth  instruction  given  for  the  plaintiif. 

That  instruction  is  as  follows  :  "  The  defendant  can  only 
attack  the  sale  in  question  as  fraudulent,  by  showing  that  he 
represented  creditors,  and  that  the  affidavits  and  attachments 
in  this  case,  of  themselves,  do  not  prove  such  creditors.  Neither 
does  the  justice's  docket  prove  the  same,  judgments  in  attach- 
ment, where  there  is  no  personal  service,  being  no  evidence  of 
debt." 

We  are  of  the  opinion  that  the  judgment  in  the  attachment 
suit,  and  the  execution  thereon,  authorized  the  constable  to 
show  that  the  sale  of  the  property  levied  on  was  in  fraud  of 
creditors  ;  as  to  that  property,  he  represented  creditors.  CooJc 
V.  3Iiller,  11  m.  611 ;  Schlussel  v.   Willet,  34  Barb.  615. 

The  instruction  was  erroneous,  and  for  this  error  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Joseph  G.  Stolp  et  al. 

V. 

Charles   Hoyt. 

1.  Chancery  —  riparian  rights — when  will  not  interfere  until  after  tlie  right 
and  its  infringement  —  established  at  law.  Where  three  persons,  in  possession 
respectively  of  certain  lands,  viz.,  A  of  those  lying  upon  the  east  bank  of  a 
river,  B  of  those  lying  upon  the  west  bank,  and  C  of  an  island  in  the  center, 
made  their  respective  entries  for  the  same  at  the  government  land  office  on  the 
same  day,  and  which  lands  had  been  separately  surveyed  and  purchased  by 
them  as  distinct  tracts,  —  held,  in  a  suit  in  chancery  brought  by  A  against  the 
others  to  settle  their  respective  righ  ts  to  the  use  of  the  water  bounding  these 
grants,  that  a  court  of  equity  could  not  acquire  jurisdiction  in  such  case,  to 
settle  the  legal  rights  of  the  respective  parties  to  the  water-course,  until  after 
the  right  and  its  infringement  had  been  established  in  a  court  of  law. 

2.  Former  decisions.  The  case  of  Blias  et  al.  v.  Kennedy  et  al.,  43  111.  67, 
cited  in  support  of  this  doctrine. 
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3.  Water-coubse — riparian  proprietors  —  rights  of ,  sufficiently  certain  to 
he  determinable  at  law.  That  the  rights  of  the  respective  parties  in  the  water 
are  sulficiently  certain  to  be  easily  determined  by  a  court  of  law  for  any 
infringement  thereof  by  either. 

4.  Same — boundaries.  That,  the  mainland  and  the  island  having  been  sep- 
arately surveyed  and  purchased  by  these  parties  respectively  as  distinct  tracts, 
the  grantees  of  the  mainland  cannot  claim,  that  the  island  purchased  at  the 
sam«>  time  by  C  was  not  reserved  but  included  in  the  grant  to  them. 

5.  Same.  That,  the  grant  to  each  being  separate  and  distinct,  neither  can 
claim  beyond  the  calls  of  his  entry  and  patent.  That  C  acquired  the  same 
riparian  rights  as  A  and  B,  two  fila  aquoe  being  established,  one  on  each 
side  of  the  island. 

6.  Same.  In  a  grant  of  land  lying  on  a  stream  not  navigable,  if  there  be  a 
clear  reservation  of  the  islands,  either  expressly  or  by  implication,  they  do  not 
pass  to  the  grantee,  and  the  filum  aqum  which  bounds  the  grant  is  the  center 
thread  between  the  mainland  and  the  island. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county ;  the  Hon. 
Theodoee  D.  Muephy,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Dickey,  Wheaton  &  Caxfield,  E.  A.  Stokrs  and  R. 
G.  MoNTONY,  for  the  appellants. 

Messrs.  Glovee,  Cook  &  Campbell,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Hoyt  against  Stolp, 
Gill  and  others,  to  settle  the  rights  of  the  respective  parties  to 
the  use  of  certain  water  power  in  Fox  river.  Hoyt  owned  on 
the  west  bank,  Gill  on  the  east,  and  Stolp  an  island  in  the 
middle  of  the  river,  containing  about  ten  acres,  on  the  head  of 
which  rested  the  dam.  The  court,  on  the  final  hearing,  made  a 
decree  determining  the  respective  sliares  of  Hoyt,  Stolp  and 
Gill  in  the  water,  and  appointing  commissioners  to  make  par- 
tition in  accordance  with  the  decree,  and  enjoined  the  parties 
from  using  the  water  except  as  specified  in  the  decree.  Stolp 
and  Gill  appealed. 

In  Stolp's  amended  answer  to  the  bill,  objection  is  taken  to 
the  jurisdiction,  and  the  same  objection  has  been  urged  in  this 
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court.  We  are  obliged  to  bold  tbe  objection  well  taken.  In 
tbe  case  of  Bliss  et  al.  v.  Kennedy  et  al.^  43  111.  67,  we  held  that 
chancery  would  not  interpose  bj  injunction  in  cases  of  this 
character,  until  after  the  right  and  its  infringement  had  been 
established  in  a  court  of  law. 

It  is,  however,  urged,  by  the  counsel  for  appellee,  that  there 
was  a  tenancy  in  common  in  this  water,  and  that  chancery 
could  take  jurisdiction  for  the  purposes  of  partition,  and  it  is 
also  insisted  that  the  rights  of  the  several  parties  are  so  far 
undetermined  and  uncertain  that  the  complainant  can  have  no 
adequate  remedy  at  law  for  an  infringement  of  his  rights  in 
the  water.  This  argument  makes  it  necessary  to  state  our 
conclusions  upon  some  of  the  questions  made  by  counsel  in 
regard  to  the  title  of  some  of  the  parties. 

It  appears,  that,  prior  to  the  year  1835,  J.  and  S.  McCarty 
had  what  was  called  a  "settler's  claim"  to  this  quarter  section 
and  the  water-power,  and  had  built  a  mill-dam  and  made  other 
improvements.  It  does  not,,  howerer,  appear  in  the  record, 
nor  is  it  claimed  in  the  argument,  that  they  had  what  would 
have  been  recognized  under  the  laws  of  congress  as  a  right  of 
pre-emption.  In  the  fall  of  183i  the  McCartys  sold  to  one 
Lake  their  claim  to  that  part  of  the  quarter  lying  on  the  west 
bank  of  the  river,  together  with  half  of  the  dam  and  water- 
power,  and  Lake  went  into  possession.  In  November,  1835, 
the  McCartys  sold  to  Frederick  Stolp  a  portion  of  the  island 
and  of  the  water-power,  and  Joseph  G.  Stolp,  the  appellant, 
went  into  possession,  as  claimed  by  him,  under  this  sale.  On 
the  8th  of  June,  1842,  up  to  which  time  the  land  belonged  to 
the  United  States,  Lake  entered  at  the  government  land-office 
the  fraction  of  the  quarter  lying  on  the  west  bank ;  and  on  the 
same  day  Stolp  entered  the  island,  by  the  description  of  "the 
island  in  the  S.  W.  quarter  of  section  22,  township  38  north, 
range  8  east  of  3d  P.  M.,"  and  Samuel  McCarty  entered  the 
fraction  of  the  quarter  lying  on  the  east  bank.  In  August, 
1842,  Hoyt,  the  complainant  below,  purchased  Lake's  title. 
Gill  claims  on  the  east  bank,  by  virtue  of  a  series  of  con- 
veyances  from   McCarty,   the   deed  from  the  latter  bearing 


#^ 


222  Stolp  et  al.  v.  Hott.  [April  T., 

Opinion  of  the  Court. 

date  January  31,  1843,  and  having  been  recorded  February  3, 
1843.  On  the  1st  of  February,  1843,  Samuel  McCarty  made 
a  conveyance  to  the  appellant  Joseph  G.  Stolp,  which  the 
latter  claims  to  have  been  executed  in  pursuance  of  the  sale 
made  to  Frederick  Stolp  in  1835,  already  mentioned,  but  this 
conveyance  to  Joseph  G.  Stolp  was  not  recorded  until  after 
the  record  of  the  first  deed  in  the  chain  of  conveyances  from 
McCarty  down  to  Gill.  Stolp  now  claims  both  riparian  rights 
as  owner  of  the  island  on  each  side  of  the  same,  and  also,  as 
against  Gill,  so  much  of  the  water  as  was  conveyed  to  him  by 
McCarty's  deed,  insisting  that  his  deed  relates  to  the  sale  of 
1835,  and  that  his  possession  was  notice  to  Gill.  Hoyt,  the 
complainant,  insists,  tha%  by  virtue  of  his  ownership  of  the 
west  bank,  he  owns  the  v/ater  to  the  middle  of  the  river, 
without  regard  to  the  island,  and  denies  all  riparian  rights  to 
Stolp  growing  out  of  the  ownership  of  the  island. 

The  McCartys,  in  selling  to  Lake  the  west  bank  and  half  of 
the  water-power,  in  1834,  executed,  so  far  as  appears,  no  written 
instrument.  Hoyt,  then,  claiming  under  Lake,  cannot  claim 
that  any  rights  inured  to  him  in  the  water-power,  under 
McCarty 's  subsequent  entry  of  the  east  bank.  Since  the  title 
passed  from  the  United  States,  there  has  been  no  tenancy  in 
common  between  Hoyt  and  the  McCartys.  The  rights  of  Hoj^t 
spring  solely  from  his  ownership  of  the  west  bank  of  the 
river,  and,  if  he  is  entitled  to  go  only  to  the  middle  thread 
between  the  west  bank  and  the  island,  then  his  claim  is  easy 
of  ascertainment  in  a  court  of  law,  and  there  can  be  none  of 
that  difiiculty  in  prosecuting  an  action  for  damages  which 
counsel  allege  as  a  ground  of  jurisdiction.  We  think  it  clear 
that  his  title  goes  only  to  the  center  thread  between  his  shore 
and  the  island. 

It  is  urged  by  appellee's  counsel,  that  a  grant  of  lands  on  a 
stream  not  navigable  includes  all  islands,  or  parts  of  island?, 
between  the  shore  and  the  center  thread  of  the  stream,  belong- 
ing to  the  grantor,  unless  reserved  from  the  operation  of  the 
grant.  This  is  true,  but  the  converse  of  the  proposition  is 
equally  true,  —  that,  where  there  is  a  clear  reservation  of  the 
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islands,  either  expressly  or  by  necessary  implication,  they  do 
not  pass  to  the  grantee,  and  the  filwn  aquce  which  bounds  the 
grant  is  the  center  thread  between  the  shore  and  the  island. 
In  such  cases  two  fila  aquae  are  established  —  one  on  each  side 
of  the  island.  Hopkins  Academy  v.  Dickinson^  9  Cush.  544 ; 
People  V.  Canal  Appraisers,  13  Wend.  355  ;  AVashburne  on 
Eeal  Property,  677  ;  Angell  on  W.  C.  14.  There  would  be  no 
reason  in  the  contrary  rule.  There  is  no  more  ground  for  hold- 
ing the  owner  of  the  shore  owns  the  water  to  the  island,  than 
there  is  that  the  owner  of  the  island  owns  the  water  to  the 
shore. 

The  question  is,  then,  was  there  a  reservation  of  the  island  by 
the  general  government  at  the  time  Lake  entered  the  fraction 
of  the  quarter  lying  on  the  west  bank  ?  It  must  be  remembered 
that  Lake,  Stolp  and  McCarty  were  all  in  possession  of  the 
west  bank,  the  island,  and  the  east  bank,  respectively,  and  they 
all  made  their  respective  entries  at  the  government  land-office 
on  the  same  day.  The  fraction  on  each  bank,  and  the  island, 
had  been  separately  surveyed,  and  the  government  sold  and  the 
purchasers  bought  them  as  distinct  and  independent  tracts.  It 
is  impossible  to  suppose  that  either  Lake  or  McCarty  believed, 
or  had  any  reason  to  believe,  that  in  buying  the  shore  fractions, 
they  were  in  fact  buying  to  the  center  thread  of  the  river  pass- 
ing through  the  island,  and  that  the  island  would  be  divided 
between  them,  when  they  knew  that  the  island  was  an  inde- 
pendent survey  which  Stolp  was  buying,  and  for  which  he  was 
receiving  a  certificate  of  purchase  at  the  same  time  tliey  were 
making  their  own  entries.  As  the  government  sold  the  island 
to  Stolp  at  the  same  time  it  sold  the  main-land  to  Lake  and 
McCarty,  it  is  idle  to  say  it  did  not  reserve  the  island  from  the 
sale  of  the  main-land.  The  reservation  would  hardly  have 
been  stronger  if  it  had  been  written  on  the  face  of  the  certifi- 
cates issued  to  Lake  and  McCarty, 

But  the  counsel  for  appellee  insist,  that  the  survey  of  this 
quarter  section  into  two  fractions  and  an  island,  and  its  sale 
in  this  manner,  were  not  authorized  by  the  acts  of  congress  in 
regard  to  government  lands,  and  they  quote  the  case  of  Browti's 
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Lessee  v.  Clement,  3  Howard,  660,  as  analogous  to  the  case  at 
bar.  But  it  is  not  in  point.  In  that  case,  one  of  the  parties 
claimed  under  an  entry  and  patent  for  the  entire  south-west 
quarter.  The  section  was  fractional,  and  had  been  surveyed 
and  platted  into  two  divisions  of  unequal  size,  an  eastern  and  a 
western.  The  court  held  this  survey  unauthorized,  and  that 
the  patent,  calling  for  the  entire  S.  W.  quarter,  entitled  the 
patentee  to  claim  the  one  hundred  and  sixty  acres  which  would 
have  been  within  that  quarter  had  the  survey  been  properly 
made.  But  in  the  case  before  us  neither  Lake  nor  McCarty 
entered  or  received  a  patent  for  the  entire  quarter.  On  the 
contrary,  each  entered  a  specific  fraction  of  the  quarter,  while 
Stolp  entered  the  island,  and  neither  can  claim  beyond  the  calls 
of  his  entry  and  patent.  Tliere  is  no  more  reason  for  saying, 
that  Lake  by  his  patent  took  the  island,  than  that  he  took  the 
east  shore,  and  there  would  be  no  more  reason  for  giving  him 
the  island  than  there  would  be  for  giving  it  to  McCarty,  under  I 
the  calls  of  their  respective  patents. 

It  is  suggested  that  Stolp's  entry,  so  far  as  concerns  riparian 
rights,  must  be  considered  as  having  been  made  under  an 
agreement  with  Lake  and  McCarty  that  the  use  of  the  water 
should  be  in  accordance  with  the  rights  derived  by  contract 
from  McCarty  under  his  settler's  claim.  But  there  is  not  the 
slightest  proof  of  such  an  agreement,  and  we  are  not  at  liberty 
to  invent  it  and  make  it  the  basis  of  a  decree.  Possibly  such 
may  have  been  the  fact,  and  it  may  have  been,  on  the  other 
hand,  that  the  sales  by  McCarty,  made  while  the  title  was  yet 
in  the  government,  were  understood  b}^  the  parties  to  be  merely 
a  transfer  of  his  naked  possessory  right,  to  be  operative  only 
while  the  title  remained  in  the  government.  But  we  cannot 
proceed  upon  shadowy  hypotheses  devised  in  favor  of  one  party 
or  the  other.  We  must  accept  the  facts  as  we  find  them  in  the 
record,  and  on  these  facts  we  must  hold  that  Stolp,  by  virtue 
of  his  entry  and  patent,  acquired  the  same  riparian  rights  as 
Lake  and  McCarty,  and  is  entitled  to  go  to  the  middle  tliread 
of  the  water  on  each  side  of  the  island. 

In  this  view  of  the  case,  the  jurisdiction  of  the  court  fails, 
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for  tlie  original  bill  does  not  aver,  nor  do  we  understand  the 
evidence  as  showing,  that  Hoyt  has  been  disturbed  in  the  en- 
joyment of  one-half  of  the  water  flowing  between  his  fraction 
and  the  island.  The  same  is  true  of  the  cross-bill  of  Gill. 
It  does  not  aver,  nor  does  the  evidence  show,  that  Stolp  has 
used  more  water  flowing  on  the  east  side  of  the  island  than  he 
was  entitled  to  use  under  his  riparian  rights,  as  we  have  here 
defined  them.  As  to  the  question  between  Gill  and  Stolp, 
whether  the  latter  can  claim,  in  addition  to  his  riparian  rights, 
a  portion  of  the  water  pertaining  to  McCartj's  patent,  under 
McCartj's  deed  of  February,  1843,  against  the  deed  from  Mc- 
Carty  under  which  Gill  claims,  it  would  not  now  be  proper  to 
express  an  opinion.  If  Stolp  is  using  more  water  than  his 
riparian  rights  would  give  him,  and  Gill  shall  bring  an  action 
against  him  for  diverting  water  properly  belonging  to  Gill, 
that  question  will  arise,  but  we  will  not  decide  it  in  advance 
and  hypothetically. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  directions  that  the  original  and  cross-bill  be 
dismissed  without  prejudice  to  future  proceedings.  The  costs 
in  this  court  will  be  taxed,  one-half  against  Hoyt  and  one-half 
against  Gill.  The  costs  in  the  Circuit  Court  arising  under  the 
original  bill  will  be  taxed  against  Hoyt,  those  under  the  cross- 
bill against  Gill. 

Decree  reversed. 


George  Halty 

V. 

LxjDwiG  Markel. 

1.  Bailment  —  agistment  —  reasonable  care  and  diligence  required.  An 
agistor  of  stock  for  Mre  is  bound  to  exercise  reasonable  care  and  diligence,  by 
himself  and  his  servants,  for  the  safety  of  the  property  committed  to  niH 
charge  ;  and  whether  this  has  been  done,  is  a  question  of  fact  for  the  jury  to 
determine,  in  view  of  all  the  testimony  before  them. 
15  —  44th  III- 
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2.  Same  —  agistors  of  stock  bound  to  employ  careful  servants  —  wTien  liable 
for  their  acts.  An  a^stor  of  stock  is  bound  to  employ  careful,  skillful  and 
trustworthy  servants,  and  is  liable  for  all  injuries  done  by  them,  in  the  course 
of  their  employment,  through  negligence  or  carlessness ;  but  is  not  liable  for 
any  malicious  or  willful  act  committed  by  them  without  his  knowledge  or 
consent. 

3.  Instructions  —  need  not  he  repeated.  This  court  has  repeatedly  held, 
that  it  is  not  necessary  to  repeat  instructions  to  a  jury.  The  court,  having 
once  directed  the  jury  upon  the  law,  may  properly  refuse  to  announce  the 
same  principles  in  other  instructions,  though  couched  in  different  language. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
G.  S.  ELDRroGE,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  I.  Tatloe,  for  the  appellant. 

Messrs.  Stipp  &  Gibbons,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  originally  commenced  by  appellee  before 
a  justice  of  the  peace  of  Bureau  county,  against  appellant,  for 
the  value  of  a  colt  killed  while  on  the  premises  and  in  the  pos- 
session of  appellant.  A  trial  was  had  before  the  justice  of  the 
peace,  resulting  in  a  judgment  in  favor  of  appellee,  from  which 
an  appeal  was  prosecuted  to  the  Circuit  Court  of  Bureau 
county.  A  trial  was  afterward  had  in  that  court,  resulting  in 
a  verdict  in  the  same  way.  A  motion  for  a  new  trial  was 
entered  and  overruled,  and  a  judgment  rendered  on  the  ver- 
dict. The  case  is  brought  to  this  court  by  appeal,  and  it 
is  urged  in  favor  of  a  reversal  that  the  verdict  is  not  sustained 
by  the  evidence,  and  that  the  court  gave  the  jury  improper 
instructions. 

It  appears  that  appellant  agreed  to  pasture  a  number  of 
colts  for  appellee ;  that  at  tlie  time  the  agreement  was  made 
appellant  said  he  would  build  a  fence  around  the  pasture,  and 
when  it  was  done  he  would  let  apjiellee  know.  After  getting 
the  fence  j)artly  done  he  told  Jacob  Markel  that  he  could  put 
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the  colts  in  the  pasture,  and  he  would  finish  the  fence  that 
afternoon.  Jacob  Markel,  appellee,  and  hired  men  put  the  colts 
in  the  pasture,  but  the  fence  was  not  completed,  as  agreed. 
One  of  appellee's  colts  was  injured  and  died  while  on  appellant's 
premises.  The  evidence  seems  to  concur  that  the  colt  was 
killed  bj  jumping  the  fence,  and  at  a  point  where  it  was  suffi- 
cient to  turn  anj  but  breachy  stock.  It  also  appears  that  this 
and  other  colts  and  some  calves  had  got  out  of  the  pasture  into 
appellant's  wheat  field,  and  that  his  hired  men  and  son  were 
engaged  in  putting  them  back  into  the  pasture  when  the 
injury  occurred. 

It  is  insisted  that  the  colt  was  killed  by  the  negligent  man- 
ner in  which  it  was  put  back  into  the  pasture,  and  that  appel- 
lant is  rendered  liable  by  reason  of  such  negligence.  There 
was  evidence  that  the  son  of  appellant  was  dogging  the  colt  at 
the  time.  On  the  other  hand,  his  hired  men  testify  that  the 
son  was  driving  the  calves,  and  some  distance  from  the  colt, 
and  that  it  was  not  dogged  ;  that  they  were  turning  the  colts 
from  the  wheat  field  into  the  pasture ;  had  opened  the  fence 
so  the  colts  could  pass  through;  that  all  had  gone  through  but 
this  one,  which  jumped  the  fence.  They  say  they  did  nothing 
to  frighten  the  colt.  In  this  conflict  of  evidence,  it  was  for 
the  jury  to  reconcile  it  if  they  could,  and  if  that  could  not  be 
done,  they  were  required  to  consider  all  the  circumstances 
relating  to  the  witnesses,  and  give  such  weight  to  it  as  they 
believed  it  was  entitled  to  receive  ;  to  reject  such  as  they 
believed  to  be  unworthy  of  belief,  and  find  their  verdict  on  the 
balance. 

Under  this  contract  of  bailment,  appellant  was  bound  to 
exercise  reasonable  care  and  diligence  for  the  safety  of  the  colt. 
Story,  in  his  treatise  on  bailment,  section  443,  says,  it  has 
been  decided  that  agistors  of  cattle  are  within  the  general  rule. 
That  they  do  not  insure  the  safety  of  the  cattle  agisted,  but 
they  are  merely  responsible  for  ordinary  negligence.  That  it 
will  be  such  negligence  if  an  agistor  or  his  servants  leaves 
open  the  gates  of  his  fields,  and  tlie  cattle,  in  consequence 
of  such  neglect,  stray  away,  and  are  stolen  ;  and  he  will  be 
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responsible  for  the  loss.  This,  then,  imposed  upon  appellant 
the  duty  of  exercising  ordinary  care,  by  himself  and  his 
servants.  If  he  has  failed  in  this,  he  is  liable,  but  if  not,  then 
the  loss  must  fall  upon  appellee.  And  this  was  a  question 
for  the  jury  to  determine  in  view  of  all  the  testimony  before 
them. 

The  same  author  says,  section  402,  that  the  master  is  not 
universally  liable  for  the  misdeeds  of  his  servants ;  that  wo 
must,  therefore,  distinguish  between  the  acts  of  the  servant 
done  in  his  service,  or  in  obedience,  and  those  which  are  not ; 
for  in  the  former  cases,  only,  is  the  master  responsible.  That 
the  master  is  not  responsible  for  any  willful  or  malicious  injury 
done  by  his  servant,  without  his  knowledge  or  consent ;  but 
only  for  injuries  done  by  the  servant  in  the  master's  service,  in 
the  course  of  his  employment.  The  master  is  bound  to  employ 
skillful,  careful  and  trustworthy  servants,  as  he  must  be  held 
liable  for  their  careless  and  negligent  acts.  It  was,  therefore, 
a  question  for  the  jury  to  determine,  whether  the  persons  per- 
forming the  act  were  appellant's  servants,  engaged  in  the  pros- 
ecution of  his  business  ;  and  whether  the  act  was  negligently  or 
carelessly  performed  by  them,  or  whether  it  was  willful  or  mali- 
cious. And,  having  determined  these  questions,  they  were 
then  required  to  find  their  verdict  according  to  these  rules. 

Were  the  jury,  then,  properly  instructed  as  to  the  law  of  the 
case?  An  agistor  for  hire  is  clearly  bound  to  exercise  ordi- 
nary care  for  the  safety  of  stock  committed  to  his  care ;  and^ 
when  he  undertakes  to  pasture  such  stock,  unless  it  is  other- 
wise understood  by  the  parties,  he  should  furnish  reasonably 
good  pasture.  Failing  to  either  exercise  ordinary  care  in 
maintaining  reasonably  good  fences  to  keep  the  stock  in,  or  to 
furnish  such  pasturage  as  is  necessary  to  keep  stock,  would  be 
negligence,  and  would  render  him  liable  for  the  immediate 
damages  occasioned  by  stock  escaping  by  reason  of  such  negli- 
gence. This  is  what  is  announced  by  appellee's  first  instruc- 
tion. Nor  is  any  objection  perceived  to  the  second  instruction- 
Nor  do  we  see  that  tlie  third  and  fourth  instructions  contra- 
vene the  principles  which  we  have  seen  should  govern  the  case. 
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A  careful  examination  of  the  instructions  asked  by  appellant 
does  not  disclose  the  fact  that  they  were  improperly  modified 
before  they  were  given.  When  modified,  they  harmonized  with 
thjse  given  for  appellee.  The  fifth  instruction  asked  by  appel- 
lant and  refused  by  the  court  asserted,  that,  if  appehant  under- 
took to  pasture  the  colt  for  him,  and  promised  appellee  that 
he  would  put  the  fence  around  the  pasture  in  proper  repair  to 
keep  the  colt  within ;  and  appellee  relied  upon  such  promise, 
and  was  induced  by  such  promise  to  put  his  colt  in  the  pasture ; 
and  that  the  want  of  such  a  repaired  fence  was  the  immedi- 
ate, and  not  the  remote,  cause  of  the  accident  to  the  colt,  —  then 
appellant  would  be  liable.  We  are  unable  to  see,  that  this 
instruction  announces  any  rule  or  principle  not  contained  in 
the  instructions  already  given.  And  this  court  has  repeatedly 
held,  that  the  court  below  is  not  required  to  repeat  instruc- 
tions to  the  jury,  —  that,  having  announced  a  rule  to  them,  it 
need  not  be  repeated,  although  stated  in  diff'erent  language. 
Although  this  instruction  may  contain  correct  legal  proposi- 
tions, still  they  had  already  been  announced  in  instructions 
given,  and  it  was  not  error  to  refuse  it.  The  judgment  of  the 
court  below  must  be  aflirmed. 

Judgmnent  affirmed. 


The  Board  of  Supervisors  of   Bureau  County 

V. 

The  Chicago,  Burlington  &  Quincy  R.  R.  Company. 

1.  Appeals  —  lie  from  decisions  made  hy  the  hoard  of  s\q')ervisors  of  county 
The  act  of  1861,  allowing  an  appeal  to  be  taken  by  a  railroad  company  fronj 
the  determinations  of  the  board  of  supervisors  of  a  county  to  the  Circuit 
Court,  is  constitutional  and  valid. 

2.  Statutes  —  will  not  be  held  unconstitutional  except  in  the  clearest  cases. 
This  court  has  repeatedly  declared,  that  it  will  not  pronounce  a  statute  uncon« 
Btitutional,  except  in  a  case  where  the  violation  is  plain  and  palpable. 

3.  Taxatiok — must  he  uniform.  The  rule  of  uniformity  of  taxation  pre- 
scribed in  the  Constitution  requires  that  one  person  shall  not  be  compelled  to 
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pay  a  greater  proportion  of  the  taxes,  according  to  the  value  of  his  property, 
than  another. 

4.  So,  where  the  property  belonging  to  indi\ddua]s  in  a  county  has  been 
assessed  at  less  than  its  actual  value,  the  constitutional  rule  of  uniformity 
forbids  that  the  property  of  a  railroad  company  in  such  county  should  be 
assessed  upon  any  greater  per  cent  of  its  value  than  that  of  individuals. 

Appeal  from  the  Circuit  Court  of  La  Salle  county ;  the  Hon. 
Madison  E.  Hollistee,  Judge,  presiding. 

The  facts  in  this  case  are  fully  presented  in  the  opinion. 

Messrs.  Leland,  Blanchaed  &  Hekon,  for  the  appellant. 

Mr.  Geoege  C.  Campbell,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  cause  was  argued  and  submitted  at  April  Term,  1866, 
and  carefully  considered  with  a  desire  to  reach  a  conclusion 
which  should  be  entirely  satisfactory.  After  much  reflection, 
it  was  thought  advisable  to  direct  a  reargument  of  the  cause, 
as  the  questions  presented  were  of  great  magnitude  and  of 
great  public  importance.  Accordingly,  the  case  has  been  re- 
argued at  this  term,  with  consummate  ability,  affording  us 
much  aid  in  coming  to  the  conclusions  which  we  now  an 
nounce. 

The  power  of  the  legislature  to  impose  taxes  is  expressly 
granted  by  the  Constitution,  and  is  found  in  the  following  pro- 
visions of  that  instrument.  They  are  just,  wise  and  simple. 
Section  2,  article  9,  requires  the  general  assembly  to  provide 
for  levying  a  tax  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his  or 
her  property ;  such  value  to  be  ascertained  by  some  person  or 
persons  to  be  elected  or  appointed  in  such  manner  as  the  gen- 
eral assembly  shall  direct,  and  not  otherwise.  Section  5  of 
the  same  article  provides,  that  tlie  corporate  authorities  of 
counties,  townships,  school  districts,  cities,  towns  and  villages 
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may  be  vested  witli  power  to  assess  and  collect  taxes  for  corpo- 
rate purposes ;  sucli  taxes  to  be  uniform  in  respect  to  persons 
and  property  within  the  jm-isdiction  of  the  body  imposing  the 
same. 

In  the  exercise  of  this  grant  of  powers,  several  laws  have 
been  passed  by  the  general  assembly,  and  among  them  the  act 
of  February  12,  1S53,  relating  to  the  assessment  of  property 
for  taxation  in  counties  adopting  township  organization. 

The  10th  section  of  this  act  provides,  that  "  each  separate 
parcel  of  property  sliall  be  valued  at  its  true  value  in  money, 
excluding  the  value  of  crops  growing  thereon  ;  but  the  price  for 
which  such  real  property  would  sell  at  a  forced  sale,  shall  not 
be  taken  as  a  criterion  of  such  value ;  and  personal  property  of 
every  description  shall  be  valued  at  the  usual  selling  price  of 
similar  property  at  the  time  of  listing  and  in  the  county  where 
the  same  may  then  be ;  and  if  there  be  no  usual  selling  price 
known  to  the  person  whose  duty  it  shall  be  to  fix  a  value 
thereon,  then  at  such  price  as  it  is  believed  could  be  obtained 
therefor  in  money  at  such  time  and  place."  Scates'  Comp. 
1046,  1050. 

The  fourth  section  provides,  that  every  owner  of  real 
property  shall  list  it  in  the  town  or  district  in  which  the 
property  belongs,  and  personal  property  shall  be  listed  in  the 
town  or  district  wherein  the  owner  resides.  Section  6  provides 
the  mode  by  which  this  listing  is  eifected. 

It  is  apparent  these  provisions  have  special  reference  to  the 
ordinary  kinds  of  property  which  the  people  generally  have  in 
possession  and  own  ;  therefore,  by  the  act  of  February  14,  1855, 
a  discrimination  is  made  in  regard  to  the  property  of  railroad 
companies.  They  are  required,  by  section  4,  of  that  act,  to  set 
forth  in  their  schedules,  or  lists  of  taxable  proj)erty,  a  descrip- 
tion of  all  the  real  property  owned  or  occupied  by  the  company 
in  each  county,  town  and  city  through  which  their  railroad 
may  run,  and  the  actual  value  of  each  lot  or  parcel  of  land, 
including  the  improvements  thereon  (except  the  track  or  super- 
structure of  the  road),  must  be  annexed  to  the  description  of 
each  lot  or  parcel  of  land.     This  list  must  set  forth  the  number 
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of  acres  taken  for  right  of  way,  stations,  or  other  purposes,  from 
eacli  tract  of  land  through  which  the  road  may  run,  describing 
the  land  as  near  as  practicable  in  accordance  with  the  United 
States  surveys,  giving  the  width  of  the  strip  or  parcel  of  land, 
and  its  length  through  each  tract ;  also,  the  whole  number  of 
acres  and  the  aggregate  value  thereof  in  such  county,  town 
and  city.  All  this  is  denominated  real  property,  and  such  list 
must  set  forth  the  length  of  the  main  track  and  the  length  of 
all  side  tracks  and  turn-outs  in  each  county,  etc.,  through 
which  the  road  runs,  with  the  actual  value  of  the  same,  and 
the  value  of  the  improvements  at  each  of  the  several  stations, 
where  such  stations  are  not  a  part  of  the  city  or  town  lots. 
This  track  and  these  stations  are  denominated  "fixed  and 
stationary  personal  property." 

This  list  must  also  contain  an  inventory  of  the  rolling  stock 
belono-ing  to  the  company,  with  the  value  thereof.  This  roll- 
ing stock  is  denominated  personal  property.  This  list  must 
also  contain  a  statement  of  the  value  of  all  other  personal 
property  owned  by  the  company,  and  also  must  state  the  length 
of  the  whole  of  the  main  track  within  the  State  and  the  total 
value  of  the  rolling  stock,  which  rolling  stock  is  taxed  in  the 
several  counties,  towns  and  cities  j^ro  rata,  in  the  proportion  the 
length  of  the  main  track  in  such  county,  town  or  city  bears  to 
the  whole  length  of  the  road ;  all  other  property  must  be  listed 
and  taxed  in  the  county,  town  or  city  where  the  same  is  located 
or  used.  This  section  then  proceeds  to  define  the  description 
of  all  lands  owned  by  any  railroad  company  for  right  of  way  or 
btation  purposes  other  than  those  which  are  a  part  of  a  laid  off 
town,  city  or  village,  under  which  it  shall  be  entered  by  the 
assessor  in  his  books.   Scates'  Comp.  1166. 

The  second  section  provides,  that  this  list  or  schedule  of  tax- 
able property  belonging  to  a  railroad  company  shall  be  made 
to  the  county  clerk,  instead  of  the  assessor,  and  the  clerk  is 
required  to  lay  the  same  before  the  board  of  supervisors  when 
they  meet  to  equalize  the  assessment  of  property. 

If  a  majority  of  this  board  are  satisfied  tliat  the  schedule  is 
correct,  they  are  required  to  assess  the  property  according  to 
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it ;  but  if  thej  believe  sncli  schedule  does  not  contain  a  full 
and  fair  etatement  of  the  property  of  the  company  subject  to 
taxation  in  such  county,  made  out  and  valued  in  accordance 
with  the  requirements  of  the  law,  the  board  is  authorized  to 
assess,  or  cause  it  to  be  assessed,  in  accordance  with  the  rules 
prescribed  for  assessing  such  pcoperty,   Scates'  Coinp.  1105. 

Bureau  county,  in  which  these  proceedings  originated,  it  is 
admitted,  is  under  township  organization,  and  the  above  pro- 
visions of  the  law  are  applicable  to  tliem. 

The  appellees,  in  tlie  attempted  performance  of  the  duty 
enjoined  on  them  by  these  statutes,  presented  their  list,  or 
schedule  of  their  taxable  property,  for  1863,  owned  by  them 
in  Bureau  county,  to  the  clerk  of  the  County  Court,  in  all 
respects,  as  alleged  by  them,  in  strict  compliance  with  the  stat- 
ute ;  wliicli  the  clerk  laid  before  the  board  of  supervisors  when 
they  met  to  equalize  the  assessments  in  that  county.  This 
schedule  presented  an  aggregate  valuation  of  $282,383yV^,  of 
their  property  owned  in  Bureau  county,  which,  by  the  action 
of  the  board  was  increased  to  $395,336^^5-,  being  forty  per  cent 
above  the  valuation  by  the  company. 

Availing  of  tlie  act  of  1861,  by  which  an  appeal. is  allowed 
to  the  Circuit  Court  from  the  action  of  the  board  of  super- 
visors, the  company  took  an  appeal  to  the  Circuit  Court  of 
Bureau  county,  and,  by  change  of  venue,  the  cause  was  trans- 
ferred to  La  Salle  county,  in  the  Circuit  Court  of  which 
county,  at  the  March  Term,  1866,  such  proceedings  were  had 
as  resulted  in  a  deduction  by  that  court  of  the  per  cent  thus 
imposed  by  the  board  of  supervisors,  leaving  the  schedule  of 
the  company  as  originally  presented  to  the  county  clerk  intact. 

To  reverse  this  judgment,  the  county  of  Bureau  bring  the 
case  here  by  appeal,  and  assign  various  errors,  which  we  have 
fully  considered. 

The  first  question  they  make  is,  that  the  Circuit  Court  had 
no  jurisdiction  of  the  appeal, —  that  it  was  a  case  not  provided 
for  by  the  fundamental  law,  and  we  are  referred  to  that 
clause  of  the  Constitution  conferring  judicial  power,  in  support 
of  the   position.      Section    1    of  article   5   declares,   that   the 
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judicial  power  of  the  State  shall  be  vested  in  one  Supreme 
Court,  in  Circuit  Courts,  in  County  Courts  and  in  justices  of 
the  peace.  Provided^  that  inferior  local  courts  of  civil  and 
criminal  jurisdiction  may  be  established  by  the  general  assem- 
bly in  the  cities  of  this  State,  but  such  courts  should  have  a 
uniform  organization  and  jurisdiction  in  such  cities.  By  section 
8  of  the  same  article,  it  is  provided,  that  there  shall  be  two 
or  more  terms  of  the  Circuit  Court  held  annually  in  each 
county  of  this  State,  at  such  times  as  shall  be  provided  by 
law ;  and  said  courts  shall  have  jurisdiction  in  all  cases  at  law 
and  equity,  and  in  all  cases  of  appeal  from  all  inferior  courts. 

It  is  argued  with  great  force  and  ability,  that,  inasmuch  as 
the  board  of  supervisors  is  in  no  sense  a  court  of  any  description, 
an  appeal  cannot  lie  to  the  Circuit  Court  from  any  of  its  de- 
terminations, and,  consequently,  the  act  of  1861,  allowing  an 
appeal  by  a  railroad  company  from  their  determinations,  is 
unconstitutional  and  void.  Much  ingenious,  forcible  and  per- 
suasive argument  lias  been  used  by  appellants  here  in  support 
of  this  view,  but  we  are  not  convinced  by  it.  Even  if  we  had 
a  doubt  of  the  power  of  the  legislature  to  make  this  enact- 
ment, we  should  be  constrained,  under  repeated  rulings  of  this 
court,  to  solve  the  doubt  in  favor  of  the  legislature ;  for  this 
court  has  declared,  that  it  is  only  in  a  very  clear  case,  where 
the  violation  of  the  Constitution  is  plain  and  palpable,  that 
we  will  so  pronounce.  Lucas  v.  Harris,  20  111.  164 ;  The  Peo- 
ple ex  rel.  v.  The  Auditor,  30  id.  434 ;  City  of  Chicago  v. 
Lamed,  34  id.  203. 

In  considering  the  legislation  of  this  State  of  a  character 
analogous  to  this  act  of  1861,  we  are  by  no  means  convinced 
of  the  want  of  power  in  the  legislature  to  allow  this  appeal. 
It  may  be  the  board  of  supervisors  of  a  county  is  not  a  court 
in  the  legal  acceptation  of  that  term,  but  it  has  power  con- 
ferred upon  it,  by  the  wanton  and  unjust  exercise  of  which 
the  most  vital  interests  of  parties  before  it  may  be  rendered 
totally  valueless.  Perilous  indeed  would  be  their  condition,  if 
those  great  interests  were  at  the  mercj'^  of  irresponsible  men, 
bent,  it  may  be,  on  inflicting  injury  for  which   they  could  not 
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atone.  It  is  going  a  great  way  to  say,  that  any  act  of  the 
legislature  —  a  co-ordinate  department  of  the  government,  and 
whose  speciality  is  the  enactment  of  laws  —  that  anyone  of 
their  enactments  has  no  foundation  in  the  Constitution, —  an 
instrument  which  the  law  makers  are  sworn  to  support,  and 
which  we  must  not  suppose  they  have  violated,  in  the  absence 
of  the  clearest  proof.  Hence,  courts  have  always  approached 
this  subject  with  great  delicacy,  and  have  ever  manifested  a 
disposition  to  sustain  the  law,  in  the  absence  of  an  entire  con- 
viction of  its  unconstitutionality.  This  much  of  respect  is 
certainly  due  to  that  department  of  the  government,  and  this 
court  has  always  most  cheerfully  extended  it,  and  ever  will. 

To  insist  that  a  board  of  supervisors  is  not  a  court,  does  not 
decide  the  question,  as  we  think.  In  our  legislation,  several 
acts  may  be  found,  giving  an  appeal  to  the  Circuit  Court  in 
cases  confessedly  not  originating  in  the  exercise  of  judicial 
power  by  a  coyirt.  As  for  example,  in  the  case  of  the  trial  of 
the  right  of  property  by  a  sheriff's  jury.  The  case  of  Rowe  v. 
Bowen^  28  111.  118,  was  such  a  case,  in  which  wfe  held,  that  an 
appeal  lies  in  many  cases  not  growing  out  of  judicial  proceed- 
ings, as  upon  assessments  of  damages  by  commissioners  for 
roads,  or  for  city  improvements.  So,  also,  in  the  case  of  the 
establishment  of  a  road  by  commissioners,  as  was  held  in  the 
case  of  The  County  of  Peoria  v.  Harvey,  18  id.  361.  So,  where 
the  statute  gives  an  appeal  from  an  assessment  of  damages  for  a 
right  of  way.  Joliet  db  Chicago  R.  R.  Co.  v.  Barrov^s,  24  id. 
562 ;  the  case  of  the  Ohio  and  Mississijypi  R.  R.  Co.  v.  The 
County  of  Lawrence,  27  111.  71,  occurring  before  1861,  very 
distinctl}^  intimates  that  legislative  action  was  necessary  to 
uphold  the  appeal,  and  if  that  existed,  the  riglit  to  appeal  was 
free  from  doubt.  The  act  of  1861  gives  an  appeal  in  express 
terms  In  view  of  this  legislation,  and  these  judicial  decisions, 
it  is  too  late  to  urge  a  want  of  jurisdiction  in  tlie  Circuit  Court 
to  try  the  appeal  from  the  board  of  supervisors,  and  we  must 
hold,  that  the  jurisdiction  was  complete  under  the  act  of  1861, 
and  that  statute  is  not  in  conflict  with  any  provision  of  the 
Constitution,  considered  in  the  light  of  long  continued  analo- 
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gous  legislation  under  it.  In  counties  not  adopting  township 
organization,  individual  tax  payers  had  an  appeal  from  the 
county  assessor  to  the  County  Court,  and  from  that  court, 
through  the  auditor  of  public  accounts,  to  the  Supreme  Court. 
Scates'  Comp.  1040.  Railroad  companies  are  entitled  to  as 
much  favor  in  this  regard  as  individuals,  and  we  have  no  diffi- 
culty in  deciding  the  Circuit  Court  had  full  jurisdiction  of  the 
appeal. 

Having  disposed  of  this  preliminary  question,  the  other 
points  arising  in  the  case  may  be  grouped  into  the  consideration 
of  the  instructions  given  for  appellees,  and  which  is  the  most 
important  error  assigned. 

For  the  appellees,  the  court  instructed  the  jur}',  if  the  com- 
pany valued  their  property  in  their  schedule  or  return,  so  that 
it  bore  a  just  relation  to  other  property  in  the  county,  then 
the  board  of  supervisors  had  no  power  to  increase  the  valuation, 
and  they  should  find  for  the  company ;  and,  further,  if  the  jury 
believed  that  the  addition  of  forty  per  cent  to  the  aggregate 
valuation  returned  by  the  company  so  increased  the  valuation 
that  it  bore  an  undue  proportion  of  the  taxes  of  the  county, 
then  such  increase  was  unwarranted  by  law,  and  the  jury 
would  be  authorized  to  reduce  the  assessment,  so  that  it  would 
bear  a  proper  proportion  to  such  taxes,  but  they  could  not 
reduce  it  below  the  valuation  fixed  upon  it  by  the  company. 
Appellants  asked  instructions  directly  opposite  to  those  given 
for  appellees,  which  were  refused  by  the  court. 

The  instructions  so  given  announce  principles  so  congenial 
to  justice,  and  so  consonant  with  the  principles  of  equity,  and 
60  reasonable,  as  to  challenge  the  approbation  of  all  right- 
minded  men,  and  they  ought  to  be  sustained  if  thej^  are  in 
accordance  with  the  law  under  which  the  proceedings  were 
had.     This,  then,  becomes  the  main  point  of  inquiry. 

It  is  insisted  by  appellees,  that  their  property,  by  this  addi- 
tion of  forty  per  cent  on  its  valuation,  as  returned  by  them  to 
the  count}''  clerk,  placed  on  it  by  the  board  of  supervisors,  haa 
the  effect  to  cause  them  to  pay  a  greater  proportion  of  the 
revenue  than  is  demanded  of  individuals  listing  tlieir  property 
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for  taxation  in  the  same  county.  If  this  be  so,  no  just  mind, 
with  the  Constitution  of  the  State  before  him,  could  sanction 
the  proceeding.  The  great  central  and  dominant  idea  in  that 
instrument  is,  uniformity  of  taxation ;  and  no  power  exists,  or 
should  exist,  in  any  corporate  authority  to  go  counter  to  this 
command  of  the  fundamental  law.  A  mode  has  been  furnished 
by  law  by  which  this  uniformity  shall  be  attained ;  and  that  is, 
that  property  shall  be  assessed  at  its  actual  value,  and  the  rate 
of  taxation  placed  upon  it  shall  be  the  same  regardless  of  per- 
sons or  ownership.  Persons  are  elected  to  ascertain  this  value, 
and  the  rate  is  prescribed. 

It  sufficiently  appears,  that  the  schedule  returned  by  the 
appellees  to  the  clerk  of  the  County  Court,  fixed  the  value  of 
the  property  owned  by  them  in  Bureau  county  on  the  same,  or 
on  a  more  liberal  basis,  than  the  several  assessors  in  the  various 
towns  fixed  upon  the  property  of  individuals  in  the  same 
county,  though  in  neither  case  was  the  property  valued  at  any 
thing  near  its  actual  cash  value.  ^  For  instance,  while  the 
valuation  of  the  property  of  individuals  ranged  from  one-fifth 
to  one-third  of  its  cash  value,  that  of  the  appellees  ranged  from 
one-third  to  one-half  of  its  agtual  value. 

The  requirements  of  the  law,  that  each  separate  parcel  of 
property  shall  be  valued  at  its  true  VEtlue  in  money,  though 
simple  as  a  proposition,  is  not  always  easy  to  obey ;  nor  is  that 
requiring  personal  property  to  be  valued  at  the  usual  selling 
price  of  similar  property  at  the  time  of  listing.  So  many 
elements  enter  into  the  price  of  an  article,  even  one  in  common 
use,  that  it  is  difficult  to  put  a  selling  price  upon  it.  Upon 
railroad  property  it  is  still  more  difficult,  as  their  personal 
property  has  no  market  value.  Their  property  is  sui  generis, 
not  afiected  by  the  principles  of  supply  and  demand,  and  is,  for 
the  most  part,  unsalable  except  in  emergencies,  when  competing 
lines  may  need  rolling  stock  or  other  portions  of  their  equip- 
ments. It  cannot  be  affirmed  of  a  railroad  in  running  condi* 
tion,  that  its  properties  are  marketable.  What  they  cost  is  no 
evidence  of  their  real  value ;  nor  do  we  know  of  any  means  an 
assessor  or  a  board  of  supervisors  may  have  at  command  by 
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which  to  determine  precisely  the  true  value  of  their  most 
valuable  property.  Their  lands  can  be  valued  with  the  same, 
but  with  no  greater  facility  than  similar  property  of  individ- 
uals ;  but  the  value  of  their  track,  and  superstructure,  and 
rolling  stock  depends  so  much  on  contingencies  that  it  seems 
almost  impossible  to  fix  its  real  value.  But,  assuming  the 
values  to  be  as  fixed  by  the  witnesses  examined  on  this  point, 
the  return  made  by  appellees  sliows  that  the  valuation  they 
fixed  upon  it,  was  from  one-third  to  one-half  of  its  appraised 
value.  But  we  do  not  intend  to  go  into  the  oninuticB,  but  to 
announce  simply  the  principles  we  recognize  as  legal  and  just, 
which  should  govern  the  whole  subject.  The  question  is  before 
us  in  all  its  length  and  breadth :  Can  a  railroad  compan}-,  by 
any  action  of  the  corporate  authorities  of  a  county,  be  required 
to  pay  more  than  its  fair  share  of  taxes  as  compared  with  those 
paid  by  individuals  ?  Does  the  power  exist  anj'where  to 
destroy  the  cardinal  principle  of  uniformity  of  taxation  so 
forcibly  and  prominently  insisted  upon  by  the  Constitution  ? 
This  is  a  great  question,  affecting,  not  only  railroad  corpora- 
tions, but  every  property  owner  and  tax  payer  in  the  State. 

It  seems  to  us  there  is  something  so  monstrous  in  the  proposi- 
tion as  to  be  indefensible  by  fair  argument. 

Regarding  uniformity  as  the  vital  principle,  the  dominant 
idea  of  the  Constitution,  where  can  the  power  reside  to  produce- 
its  opposite  ?  Where  is  the  power  lodged,  in  view  of  this  prin- 
ciple, to  compel  A  to  pay,  on  his  land  or  personal  property,  of 
no  more  value  than  the  same  kind  of  property  belonging  to  B, 
forty  per  cent  more  taxes  then  are  assessed  against  B?  We 
affirm  such  a  power  nowhere  exists,  and  if  it  did  it  would  be 
so  revolting  in  its  exercise  to  the  lowest  sense  of  justice  with 
which  our  species  is  imbued  as  to  justify  any  and  every  lawful 
expedient  for  relief  against  it. 

The  framers  of  our  Constitution  and  our  law  makers,  to  their 
credit  be  it  said,  have  kept  steadily  in  view  the  principles  of 
equalit}^  and  justice,  in  adopting  a  sj'stem  of  taxation  which 
commends  itself  to  the  favor  and  approbation  of  all  well 
organized  minds. 
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It  is  no  argument  to  urge,  that  tlie  fault  is  with  the  assessors 
in  the  case  of  individuals,  and  with  railroad  companies  in  mak- 
ing out  their  schedules  for  the  countj  clerk.  If  the  assessors 
violate  their  duty,  are  railroad  companies  to  be  the  suiferers? 
If  they  neglect  to  act  fully  up  to  all  the  requirements  of  the 
law,  is  that  any  reason  why  A  should  pay  forty  per  cent  more 
taxes,  in  proportion  to  value,  than  B  ? 

The  rule  adopted  by  the  assessors  in  this  State  has  grown 
into  a  custom,  and  has  been  tacitly  sanctioned  by  every  depart- 
ment of  the  government  for  a  long  course  of  years,  and  it  is 
now  too  late  to  challenge  it.  Even  so  late  as  the  last  special 
session  of  the  legislature,  that  body,  by  clear  implication, 
acknowledged  the  custom  and  yielded  to  its  influence,  by  the 
provisions  of  the  act  to  tax  the  shares  in  national  banks.  They 
therein  impliedly  declare  that  such  shares  are  to  be  taxed  the 
same  as  other  property.  A  share  of  bank  stock,  under  that 
bill,  is  not  required  to  pay  more  State  or  local  taxes  than  a 
piece  of  land,  or  a  house,  of  equal  value  ;  and  the  plain  inference 
is,  if  such  property  be  assessed  on  only  one-third  of  its  actual 
value,  bank  stock  shall  be  assessed  on  the  same  per  cent  of  its 
actual  value.  AVould  not  the  sense  of  justice  of  every  man  in 
this  community  be  outraged  by  allowing  this  or  any  other 
depreciation  to  one  class  of  people,  and  demandiug  of  another 
a  higher  tax  on  a  similar  article  of  the  same  actual  value? 
The  proposition  cannot  commend  itself  to  the  favor  of  any  just 
man,  and  can  receive  no  countenance  in  a  court  of  justice. 

It  is  an  admitted  fact  on  both  sides  to  this  controversy,  that 
the  property  of  no  one  owner  in  the  county  of  Bureau  has  been 
taxed  on  its  real  value,  and  that  the  per  cent  added  by  the 
board  of  supervisors  to  the  valuation  of  the  property  of  appel- 
lees imposes  on  them  a  greater  proportionate  burden  than  the 
law  requires  them  to  bear.  We  are  of  this  opinion,  and  there- 
fore consider  the  action  of  the  board  unfounded  in  justice,  and 
in  direct  opposition  to  the  Constitution.  The  great  and  attrac- 
tive feature  of  uniformity  has  been  disregarded  by  the  board, 
and  appellees  victimized.  It  may  be  very  desirable,  that  the 
greatest  share  of  the  public  burdens  shall  be  borne  by  these 
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corporations,  but  until  there  be  a  radical  change  in  our  funda- 
mental law  it  cannot  be  done.  They  stand  on  the  platform 
of  equality  before  the  law,  and  no  greater  burden  for  the  sup-, 
port  of  government  can  be  imposed  upon  them  than  can  be 
placed  on  the  individual  tax  payer. 

Entertaining  these  views,  we  must  affirm  the  judgment  of 
the  La  Salle  Circuit  Court,  The  action  of  the  board  of  super- 
visors of  Bureau  county  was  ultra  vires,  and  cannot  be  sanc- 
tioned by  this  court. 

Judgment  affirtned. 

"Walkee,  Ch.  J.  I  concur  in  holding,  that  an  appeal  lies, 
under  the  Constitution  and  law,  in  this  class  of  cases ;  but  dis- 
sent from  the  rule  announced  in  the  ojDinion  of  the  majority  of 
the  court,  for  ascertaining  the  value  of  the  property  in  contro 
versy  for  assessment  for  taxation. 


The  Chicago  &  North  Western  Railway  Company 

V. 

The  Board  of  Supervisors  of  Boone  County. 

1.  Taxation — miist  be  uniform.  One  portion  of  the  tax  payers  of  a  county, 
owning  taxable  property,  shall  not  be  required  to  pay  more  taxes  in  proportion 
to  its  value,  no  matter  how  that  may  be  ascertained,  than  another  portion  in 
the  same  county. 

2.  So  if  the  assessors,  regardless  of  the  strict  injunctions  of  the  law,  shall 
place  a  value  upon  property  far  below  its  real  cash  value,  and  shch  a  practice 
goes  on  unchallenged,  and  is  recognized  by  the  authorities  having  special 
charge  of  the  revenue  of  the  State,  that  misconduct  must  also  contain  within 
itself  the  great  and  cardinal  principle  of  uniformity. 

3.  Sajvie  —  corporations  stand  on  the  same  footing  icith  individuals.  If  the 
law  is  not  strictly  observed  in  the  case  of  individuals,  and  their  property  is 
not  assessed  at  its  actual  value,  the  property  of  a  corporation,  situate  in  the 
same  county,  should  not  be  assessed  at  a  greater  proportional  value  than  that 
of  individuals,  even  though  the  enhanced  assessment  is  not  on  the  actual  cash 
value  of  the  property  of  such  corporation, 

4.  Same  —  t7ie  rule  does  not  apply  as  between  counties.  But  one  county  does 
not  furnish  a  rule  for  another,  in  regard  to  the  proportion  of  the  value  of  prop- 
erty which  shall  be  taken  as  the  basis  for  assessment. 
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5.  So  that,  on  the  trial  of  an  appeal  in  the  Circuit  Court  of  one  county,  from 
the  decision  of  the  board  of  supervisors  increasing  the  valuation  upon  property 
beyond  that  iixed  in  the  schedule  returned  by  the  owner,  it  is  not  competent 
to  give  in  evidence  a  schedule  returned  by  the  same  owner,  of  property  of  the 
same  character,  situate  in  another  county,  and  which  placed  a  higher  value 
upon  it. 

6.  Same — of  the  rule  iy  which  to  ascertain  the  value  of  property.  The  cost 
of  an  article  is  no  evidence  of  its  value  on  any  certain  day ;  and  upon  such  a 
trial,  the  proof  should  be  confined  to  its  value  at  the  time  of  the  assessment, 
and  the  court  should  not  permit  evidence  to  be  given  of  the  first  cost  of  the 
property. 

7.  Same  —  admissibility  of  evidence.  Where  the  trial  is  in  relation  to  the 
proper  valuation  to  be  put  upon  the  property  of  a  railroad  company  by  the 
supervisors  for  purposes  of  taxation,  a  report,  not  under  oath,  made  by  the  pres- 
ident of  the  company  to  the  stock  and  bondholders,  having  reference,  among 
other  things,  to  the  value  of  the  property  of  the  company,  is  not  admissible 
in  evidence. 

8.  The  voluminous  character  of  such  a  report,  in  this  case,  was  such,  that 
the  bearing  it  had  upon  the  issue  before  the  court  would  have  to  be  ascertained, 
if  at  all,  by  a  careful  analysis  and  dissection,  to  which  a  jury  would  scarcely 
be  able  to  subject  it.  Besides,  if  it  contained  any  statements  bearing  on  the 
issue,  they  could  be  proved  by  witnesses  under  oath. 

9.  And  upon  the  trial  of  such  an  issue  it  is  improper  to  admit  evidenc*  of 
an  advance  in  the  rate  of  freights  upon  the  railroad.  That  has  nothing  to  do 
with  the  value  of  the  property  to  be  taxed. 

10.  Evidence  —  admissions.  The  voluntary  admissions  of  a  party,  no  mat- 
ter when  or  how  made,  if  made  with  knowledge  of  the  circumstances,  are 
proper  to  be  given  in  evidence. 

11.  So  upon  the  trial  of  the  question  as  to  the  proper  valuation  to  be  put 
upon  the  property  of  a  railroad  company  for  purposes  of  taxation,  it  is  compe- 
tent to  give  in  evidence,  in  behalf  of  the  party  adverse  to  the  company,  the 
deposition  of  the  general  superintendent  of  the  road,  which  had  been  taken 
in  another  case  and  used  by  the  company,  adopting  and  acting  on  the  statOi 
ments  therein  as  facts. 

Appeal  from  the  Circuit  Court  of  Boone  county. 

Messrs.  Scammon,  McCagg  &  Fuller,  and  Mr.  Geo.  C. 
Cajmpbell,  for  the  appellants. 

Mr.  Emekt  a.  Stoers,  for  the  appellees. 

Mr.  Justice  Bseese  delivered  the  opinion  of  the  Court : 
16  — 44th  III. 
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This  case,  iu  its  main  features,  does  not  differ  from  the  case 
of  The  Supervisors  of  Bureau  County  v.  The  Chicago^  Bur- 
lington and  Quincy  Railroad  Company^  ante,  p.  229. 

That  case  upholds  the  principle  of  uniformity  of  taxation,  ivs, 
the  central  and  dominant  object  of  the  Constitution  in  the  assess- 
ment of  taxes,  and  requires  that  principle  to  be  fully  carried 
out,  as  far  as  practicable,  in  respect  to  all  property,  without 
regard  to  ownership.  While  it  is  not  exi)ected  that  entire  cor- 
rectness can  be  reached  in  imposing  taxes,  still  an  approxima- 
tion, at  least,  to  equality  and  uniformity,  can  and  must  be 
attained.  We  do  not  deem  it  necessary  to  add  any  thing  to 
what  was  said  in  that  case  on  this  point.  As  in  the  Bureau 
county  case,  so  in  this,  neither  the  property  of  individuals,  nor 
of  the  railroad  company,  was  assessed  at  its  actual  value,  but 
far  below  it,  varying  from  one-fourth  to  one-third  of  such  value, 
and  in  very  few  cases,  if  any,  exceeding  one-third  of  its  actual 
value.  The  supervisors,  when  sitting  as  a  board  to  equalize 
valuations,  had  before  them  the  several  assessments  of  the 
assessors  of  the  different  towns  in  the  county,  which,  upon  their 
face,  showed  the  valuation  ;  and  it  was  uniform  as  to  tliose  tax 
payers,  and,  in  that  view,  wholly  unobjectionable,  however 
reprehensible  and  violatory  of  the  law  it  may  have  been  on  the 
part  of  these  assessors.  That  afforded  no  justification  to  the 
board,  if  they  did  so,  to  withdraw  the  property  of  appellants 
from  the  protection  of  this  constitutional  principle  of  uni- 
formity, and,  by  the  addition  of  twenty  per  cent  on  their  rolling 
stock,  and  of  fifty  per  cent  on  their  fixed  and  stationary  personal 
property,  compel  them  to  pay,  thereby,  more  taxes  on  the  valua- 
tion of  their  property  than  the  individual  citizen  paid  on  his. 
Justice,  and  the  observance  of  the  constitutional  principle  of 
uniformity,  would  seem  to  require  the  same  addition,  or  even, 
comparatively,  a  greater  one,  on  the  value  of  the  property  of 
the  individuals. 

It  cannot  be,  that  one  portion  of  the  tax  payers  in  a  county, 
owning  taxable  property,  shall  be  required  to  pay  more  taxes 
in  proportion  to  its  value,  no  matter  how  that  may  be  ascer- 
tained, than  another  portion  in  the  same  county.     If  the  asses- 
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sors,  regardless  of  the  strict  injunction  of  the  law,  shall  place 
a  value  upon  property  far  below  its  real  cash  value,  and  such  a 
practice  goes  on  unchallenged,  and  is  recognized  by  the  authori- 
ties having  special  charge  of  the  revenue  of  the  State,  that  mis- 
conduct must  also  contain  within  itself  the  great  and  cardinal 
principle  of  uniformitj.  No  warrant  is  given,  if  the  law  is  not 
strictly  observed  in  the  case  of  individuals,  and  their  property 
is  not  assessed  at  its  actual  value,  that  the  property  of  a  cor- 
poration situate  in  the  same  count}',  shall  be  assessed  at  greater 
proportional  value  than  that  of  individuals,  even  though  the 
enhanced  assessment  is  not  on  the  actual*  cash  value  of  the 
property  of  such  corporation.  The  same  rule  which  is  applied 
to  individuals,  justice  and  the  Constitution  demand  shall  be 
applied  to  corporations.  To  demand  of  appellants  that  they 
should  schedule  their  property  at  its  cash  value,  while  indivi- 
duals may  schedule  their  property  at  one-third,  or  less,  of  such 
value,  would  be  to  demand  of  the  former  three  times  the 
amount  of  taxes  demanded  of  the  latter. 

As  we  said  in  the  Bureau  county  case,  such  a  proposition  is 
BO  monstrous  as  to  be  indefensible  by  fair  argument.  Such  dis- 
crimination is  condenmed,  not  only  by  the  Constitution,  but  by 
the  indignant,  yet  no  less  just,  judgment  of  an  honest  people. 
On  the  fact,  however,  we  express  no  opinion,  as  the  case  will 
go  to  another  jury. 

We  now  come  to  the  points  of  difference  between  the  Bureau 
county  case  and  this.  In  that,  the  judgment  of  the  Circuit 
Court  was  in  favor  of  the  railroad  company,  holding  that  their 
schedule  was  correct,  and  in  compliance  with  the  statute  and 
the  practice  under  it  which  had  obtained  for  such  a  long  series 
of  years,  unchallenged  and  unquestioned. 

And  here  we  might  say,  more  explicitly  than  was  said  in 
that  case,  that  a  long,  uniform  and  unchallenged  practice  under 
a  law,  is  strong  evidence  of  the  real  meaning  of  the  law.  To 
the  hoary  maxim,  contemporanea  expositio  est  optima  et  fortis- 
shna  ill  lege^  is  accorded  full  force  in  all  courts,  and  we  have 
ever  rendered  it  due  respect. 

In  this  case,  the  additional  per  cent  imposed  by  the  board 
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of  supervisors  of  Boone  county  was  declared  legal  by  the  Cir- 
cuit Court,  and  a  judgment  was  rendered  against  the  railroad 
cornpanj  for  the  same. 

Tliis  appeal  is  brought  to  reverse  this  judgment,  on  the 
grounds  we  have  discussed,  and  on  the  farther  ground,  that 
improper  evidence  was  admitted  on  behalf  of  appellees  to  the 
injury  of  appellants. 

It  appears  from  the  record,  that  on  the  trial  of  the  appeal 
from  the  board  of  supervisors,  the  court,  against  the  objections 
of  appellants,  permitted  appellees  to  show  to  the  jury  the  re- 
turn made  by  appellants  to  the  county  clerk  of  McHenry 
county  for  1865,  of  their  lixed  and  stationary  personal  prop- 
erty in  that  county,  their  track  running  through  a  portion  of 
that  county.  By  this  schedule,  it  appeared  appellants  had 
returned  the  valuation  of  their  track  therein  at  $3,000  per 
mile,  and  the  argument  was,  inasmuch  as  the  track  in  Boone  is 
in  as  good  repair,  and  capable  of  doing  the  same  proportionate 
amount  of  business,  as  that  part  of  it  running  through  Mc- 
Henry county,  therefore,  the  value  must  be  the  same,  and  it 
should  be  assessed  accordingly.  This,  in  our  judgment,  does 
not  follow. 

So  far  as  the  return  in  McHenry  county  is  concerned,  non 
coiisfat,  but  that  it  was  proper  and  necessary  to  place  that 
valuation  upon  it,  in  order  to  put  it  on  the  basis  established  by 
the  assessors  of  that  county  for  assessing  the  property  of  indi- 
viduals therein. 

What  may  have  been  just  in  McHenry  county  may  not 
have  been  just,  at  the  time  the  return  was  made  by  appellants, 
in  Boone  county.  So  that  they  returned  their  property  as 
high  as  individuals  in  Boone  county,  they  complied  with  the 
law  as  enforced  against  the  tax  payers  of  Boone,  and  the  same 
of  McHenry  county.  ^Neither  county  furnishes  a  rule  for  the 
other.  So  that  the  return  of  the  valuation  in  McHenry  was 
wholly  irrelevant  to  the  question  then  before  the  court.  The 
appellants  were  taxed,  it  is  to  be  presumed,  in  McHenry 
county,  on  the  same  basis  of  valuation  individuals  in  that 
county  were  taxed,  and  this  may  have  been  vastly  different 
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from  tliat  adopted  by  the  assessors  in  Boone.  In  this  connec- 
tion, the  second  instruction  for  appellees  was  wrong. 

It  is  also  complained  by  appellants,  that  improper  evidence 
of  the  value  of  their  rolling  stock,  and  fixed  and  stationary 
personal  property,  was  admitted,  to  tlieir  prejudice. 

This  evidence  consisted  of  a  deposition  made  by  George  L. 
Dunlap,  the  general  superintendent  of  this  road,  in  a  case 
pending  in  the  Circuit  Court  of  the  United  States,  to  which 
these  appellants  were  a  party.  The  statements  in  that  depo- 
sition had  been  used  by  appellant  in  that  case  as  facts ;  they 
had  adopted  them,  and  acted  on  them  as  facts ;  they  had  ad- 
mitted tliemto  be  true,  and  they  are  not  at  liberty  now,  in 
this  case,  to  repudiate  them.  The  voluntary  admissions  of  a 
party,  no  matter  when  or  how  made,  if  made  with  knowledge 
of  the  circumstances,  have  always  been  admitted  in  evidence, 
as  this  court  said  in  liobhins  v.  Butler,  24  111.  427. 

On  this  i)oint  appellants  also  complained,  that  certain  mort- 
gages executed  by  the  president  of  the  company  to  S.  I.  Tilden, 
the  one  bearing  date  January  1,  1863,  and  the  other  dated 
September  1,  1864,  were  admitted  in  evidence  to  their  preju- 
dice. 

These  mortgages,  we  understand,  were  what  are  known  aa 
equipment  mortgages,  and  were  delivered  b}'  the  appellants  to 
secure  the  bonds  of  the  company  which  had  been  executed  for 
the  rolling  stock.  It  would  seem,  an  extensive  line  of  road  was 
equipped  on  credit,  the  bonds  having  a  long  time  to  run,  and 
were  issued  some  time  prior  to  1865,  and  furnished  no  evi- 
dence of  the  value  of  this  stock  in  1866.  What  property  cost 
three  years  ago  affords  no  evidence  of  its  value  to-day,  and 
least  of  all  when  the  equipment  of  a  railroad  is  concerned.  It 
is  well  known,  and  these  mortgages  prove  it,  that  their  equip- 
ment is  purchased  on  long  time,  bonds  are  issued  therefor,  and 
mortgages  executed  to  secure  their  payment  at  maturity.  What 
a  railroad  company  may  be  induced  to  promise  for  such  equip- 
ment affords  no  evidence  whatever  of  its  actual  cash  value  two 
or  three  years  thereafter.  And  so  with  most  descriptions 
of  personal  property,  that  have  not  in  themselves  elements  of 
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improvement  and  appreciation.  These  engines  had  been  in 
use  some  years,  and,  though  repaired  by  the  outlay  of  large 
sums  of  money,  were,  notwithstanding,  depreciated,  the  actual 
annual  depreciation  being,  as  some  of  the  witnesses  stated,  about 
fourteen  per  cent.  Though  repaired  constantly,  and  serviceable, 
they  were  not  so  valuable  as  new  ones,  and,  in  speaking  of  such 
property,  nothing  would  tend  more  to  mislead  a  jury  than  evi- 
dence of  what  it  cost.  The  cost  of  an  article  is  no  evidence  of 
its  value  on  any  certain  day.  ]S^or  does  the  necessity  of  the 
case  require  they  should  be  admitted,  for  it  is  well  understood, 
any  maker  of  such  machines  is  entirely  competent  to  speak 
knowingly  of  their  cash  value  at  the  time  they  were  listed  by 
the  company  for  taxation.  In  the  case  of  an  individual  who 
may  have  purchased  a  carriage  which  has  been  in  use  three 
years  before  he  is  called  on  to  list  it  for  taxation,  the  injustice 
of  holding  him  to  its  cost  will  be  apparent ;  or,  if  the  carriage 
has  been  unlawfully  taken,  and  converted  to  the  use  of  another, 
it  is  very  certain  the  owner,  on  trial  of  his  action  for  damages 
therefor,  would  be  confined  to  proof  of  its  value  when  thus 
unlawfully  taken  and  converted,  and  no  court  would  permit 
evidence  to  be  given  of  its  lirst  cost,  by  reason  of  the  tendency 
of  such  evidence  to  mislead  the  jury. 

In  this  connection,  the  appellees'  third  and  fourth  instruc- 
tions were  erroneous. 

Whatever  may  have  been  the  original  cost  of  the  rolling 
stock,  the  question  for  the  jury  to  determine  was,  not  that,  but 
was  it  assessed  at  a  valuation  disproportionate  to  that  of  other 
tax  payers  ;  and  directing  their  attention,  by  these  instructions, 
to  a  ftict  not  properly  before  them,  was  calculated  to  mislead 
them  from  the  great  question  presented  in  the  controversy, 
viz.,  was  the  principle  of  uniformity  observed  by  the  board 
of  supervisors? 

As  regards  the  report  of  the  president,  made  in  October, 
1865,  by  order  of  the  board  of  directors,  after  the  consolidation 
of  thei5e  several  different  roads,  it  must  be  observed  that  the 
report  was  made  to  the  stock  and  bond  holders  of  the  com- 
pany, and  perhaps,  in  some  degree,  for  effect.     It  was  not 
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on  oath,  and  embraced  the  transactions  of  one  of  the  greatest 
enterprises  of  modern  times ;  it  is  very  vohuninous,  and  the 
hearing  it  had  npgn  the  issue  before  the  court  had  to  be  ascer- 
tained, if  at  all,  bj  a  careful  analysis  and  dissection,  to  which 
the  jury  would  scarcely  be  able  to  subject  it.  Besides,  the 
statements  contained  in  it,  affecting  the  question  before  the 
court,  could  be  proved  by  witnesses  under  oath.  We  are  of 
opinion,  such  a  document  was  not  legitimate  evidence,  and  its 
introduction  was  well  calculated  to  mislead  the  jury  and  con- 
fuse them.  The  case  of  the  Ch.  B.  <j&  Q.  R.  B.  Co.  v.  Coleman, 
18  111.  297,  does  not  conflict  with  the  views  we  have  here  ex- 
pressed. The  question  in  that  case  was  as  to  the  admissibility 
of  the  acts  and  statements  of  the  president  of  the  company, 
whereby  to  charge  the  company  on  a  contract  for  carrying  the 
iron  for  the  road,  and  his  authority  to  make  the  contract. 

We  concur  in  all  that  is  there  said  on  this  question.  The 
admissions  of  the  president  were  germane  to  the  case  before 
the  jury,  and  strictly  applicable  to  it.  They  were  made  in 
respect  to  the  transaction  which  was  the  subject  matter  of  the 
suit,  and  clearly  admissible,  as  the  authorities  cited  fully  show. 
This  report  of  Ogden  was  not  in  relation  to  the  matter  tlien  on 
trial  before  the  jury,  but  was  a  general  statement  of  the  affairs 
of  the  company  for  the  past  years,  and  with  no  special  state- 
ment of  the  real  value  of  any  of  the  articles  of  property  con- 
tained in  his  report.  It  abounds  with  statements  of  the  cost 
of  their  equipment,  and  is  open  to  the  same  objection  we  have 
sustained  to  the  evidence  sought  to  be  furnished  by  the 
mortgages. 

The  appellants  also  complain,  that  injustice  has  been  done 
them  by  the  court  admitting  testimony  going  to  prove  an 
advance  in  the  rate  of  freights  on  their  road  since  1865.  This 
inquiry  was  foreign  to  the  question  before  the  jury,  and  should 
not  have  been  allowed.  It  had  nothing  to  do  with  the  value 
of  the  property  to  be  taxed.  It  is  true,  this  court  said,  in  the 
ease  of  The  State  v.  The  III.  Cent.  R.  R.  Co.,  27  111.  68,  in 
discussing  the  questions  presented  in  that  case,  which  were 
very  different   from  those  in  this  case,  that  company  being 
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taxed,  by  its  charter  as  a  corporation,  in  seeking  to  ascertain 
its  value  for  taxation  purposes,  "  the  inquiry  should  be,  what 
is  the  property  worth  to  be  used  for  the  purposes  for  which 
it  is  constructed  ?  '^  Were  the  appellants  taxed  on  their  income, 
the  inquiry  would  be  quite  proper. 

This  testimony  could  have  answered  no  other  purpose  than 
to  excite  the  prejudice  of  the  jury. 

"We  approve  the  instructions  given  on  the  question  of  uni- 
formity, but  are  of  opinion  that  the  second  instruction  asked 
by  appellants  and  refused,  should  have  been  given.  It  states 
in  clear  and  most  explicit  terms  the  great  principle  which 
underlies  the  case,  that  is,  uniformity.  The  matter  of  thia 
instruction  is  not  fully  contained  in  those  given. 

For  these  errors  appearing  in  the  record,  the  judgment  of  the 
Circuit  Court  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


The  Chicago  and  North  Western  Railway  Company 

V. 

The  Board  of  Supervisors  of  Lee  County. 

Taxes  —  roadway  of  a  railroad  company  must  he  valued  as  real  estate, 
including  improvements.  The  improvements  made  upon  the  real  estate  belongs 
ing  to  a  railroad  company,  occupied  and  fitted  for  use  as  a  roadway,  must  be 
taken  into  account,  in  fixing  its  value  for  the  purposes  of  taxation. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon.  W. 
W.  Heaton,  Judge,  presiding. 

The  facts  in  this  case  sufficiently  appear  in  the  opinion. 

Messrs.  Scammon,  McCagg  &  Fullek,  and  Mr.  Geoegb  P. 
Goodwin,  for  appellants. 

Mr.  James  K.  Edsall,  for  appellees. 

Mr.  Justice  Bbeese  delivered  the  opinion  of  the  Court : 
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This  was  an  appeal  from  the  Circuit  Court  of  Lee  county, 
by  the  Chicago  and  ISTortli  Western  Railway  company,  from  a 
judgment  rendered  by  that  court  in  favor  of  the  board  of 
supervisors  of  Lee  county. 

The  case  differs  from  the  case  of  The  Board  of  Supervisors 
of  Bureaii  County  v.  The  Chicago^  Burlington  and  Quincy 
Railroad  Company^  ante,  p.  229,  and  the  case  of  The  Chicago 
and  North  Western  Railway  Company  v.  The  Board  of 
Supervisors  of  Boone  County,  ante,  p.  240.  The  difference  is 
presented  by  the  first  point  argued  by  appellants,  and  that  is, 
that,  under  the  revenue  law  of  1855,  the  real  estate  or  "  land  " 
of  a  railroad  company  can  be  valued  only  as  land,  without 
regard  to  the  cost  of  fitting  it  for  use  as  a  railroad,  or  of  pre- 
paring it  for  receiving  the  track  and  superstructure.  That  it 
can  only  be  valued  as  land  by  superficial  measure,  like  other 
lands  in  that  place  and  neighborhood. 

The  statute  declares  that  the  real  property  owned  or  occupied 
by  a  railroad  company  in  each  county,  town  and  city  through 
which  it  may  run,  and  the  actual  value  of  each  lot  or  parcel 
of  land,  including  the  improvements  thereon,  except  the  track 
or  superstructure  of  the  road,  shall  be  annexed  to  the  descrip- 
tion of  such  lot  or  parcel  of  land.  Such  list  must  set  forth  the 
number  of  acres  taken  for  right  of  way,  stations,  or  other 
purposes,  from  each  tract  of  land  through  which  the  road,  may 
run,  etc.,  giving  the  width  of  the  strip  or  parcel  of  land,  and 
its  lenorth  through  eacli  tract,  also  the  whole  number  of  acres 
and  the  aggregate  value  thereof  in  the  county,  town  and  city ; 
all  this  property  is  denominated  "  real  property." 

The  counsel  for  appellants  insist,  that  the  land  occupied  as 
the  right  of  way,  and  fitted  for  use  as  such,  by  grading,  filling, 
culverts  and  bridges,  should  be  assessed  as  land  only,  without 
regard  to  the  work  upon  it. 

"We  cannot  concur  in  this  view.  The  legislature  have  declared 
that  this  strip  of  land  shall  be  particularly  described  in  the 
scliedule,  and,  with  the  improvements  upon  it,  shall  be  taxed 
at  its  value.     There  can  be  no  doubt  on  this  point. 
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An  objection  is  made  by  appellants  to  the  form  of  the 
verdict,  they  insisting  that  it  cannot  be  executed. 

So  far  as  appellants  are  affected  by  it,  there  can  be  no  doubt 
but  a  proper  mode  will  be  adopted,  by  which  the  county  authori- 
ties will  dispose  of  the  money  when  appellants  pay  it.  This 
is  all,  we  think,  which  concerns  them.  The  mode  or  manner  in 
which  the  authorities  may  distribute  it  among  the  several  towns 
concerns  the  county  alone. 

The  cross  errors,  for  reasons  we  have  given  in  the  cases 
referred  to,  decided  by  this  court  at  the  present  term,  are  not 
well  assigned. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
Circuit  Court  must  be  affirmed. 

Judgment  affi/rmed. 


David  Nichols 

V. 

William  Mercer. 

1.  Trial  —  instructions  —  must  le  based  on  the  evidence.  M.  sold  to  N. 
eigliteen  liogs,  and,  while  driving  tliem  to  tlie  town  of  Ai'lington,  tliree  of 
them  died  from  heat,  and,  upon  N.'s  refusal  to  pay  for  the  dead  hogs,  M.  brought 
suit  to  recover ;  and,  the  question  being,  whether  by  the  contract  of  sale  the 
hogs  were  to  be  driven  at  the  risk  of  M.  or  of  N.,  —  7ield,  that  the  court  properly 
refused  an  instruction  based  upon  the  theory  that  plaintiff  contracted  to 
deliver  them  at  a  place  other  than  at  Arlington,  and  directing  the  jury,  that, 
if  such  was  the  fact,  and  plaintiff  could  by  reasonable  care  have  made  tho 
delivery  at  such  other  place,  and  failed  to  do  so,  defendant  was  not  liable  ;  there 
being  evidence  tending  to  show,  that,  whatever  may  have  been  the  original 
contract  as  to  the  place  of  delivery,  it  was  subsequently  agreed  that  the 
delivery  should  be  at  Arlington. 

2.  Construction  of  contracts.  In  giving  a  construction  to  a  contract, 
the  question  is.  What  was  the  bargain,  by  a  fair  and  reasonable  construction 
of  the  words  and  acts  of  the  parties,  and  not  what  was  the  secret  intent  or 
understanding  of  either  of  them. 

3.  Same  —  instructions  —  cmi  taining  sligJit  inaccuracies  —  not  erroneous.  An 
instruction,  containing  verbal   inaccuracies,   such   as  the   use  of   the   word 
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"  plaintiff,"  in  one  instance,  when  the  word  "  defendant"  was  intended,  and 
the  omission  of  the  word  "if"  in  another  place,  are  not  errors  calculated  to 
mislead  a  jury. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
Madison  E.  Hollistek,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion, 

Messrs,  Eckels  &  Kyle,  for  the  appeHaut. 

Mr.  J.  I.  Taylor,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court ; 

Mercer  sold  Nichols  eighteen  fat  hogs  in  the  month  of  June, 
and  three  of  them  died  from  the  heat  while  being  driven  from 
the  farm  of  Mercer  to  the  town  of  Arlington.  The  controversy 
in  this  case  is,  whether,  by  the  terms  of  the  contract  of  sale, 
the  hogs  were  to  be  driven  at  the  risk  of  Nichols  or  of  Mercer. 
The  jury  gave  Mercer  a  verdict  for  the  value  of  the  three  hogs, 
and  Nichols  appealed. 

It  is  urged  that  the  fifth  and  eighth  instructions  asked  by 
the  defendant  were  improperly  refused.  The  fifth  instruction 
is  based  upon  the  theorv  that  the  plaintiff  contracted  to  deliver 
the  hogs  at  the  house  of  one  Norris,  instead  of  Arlington,  and 
it  tells  the  jury,  if  such  was  the  contract,  and  if  the  plaintiff 
could  by  reasonable  care  have  delivered  them  at  Norris's  house, 
and  failed  to  do  so,  he  cannot  recover.  This  instruction  was 
properly  refused,  because  there  was  evidence  showing,  or  tend- 
ing to  show,  that,  whatever  may  have  been  the  original 
contract  as  to  the  place  of  delivery,  it  was  afterward  agreed 
that  the  hogs  should  be  delivered  at  Arlington.  This  instruc- 
tion could  not  properly  have  been  given  without  a  modification 
having  reference  to  this  evidence. 

It  is  also  urged  that  there  was  error  in  refusing  the  sixth 
instruction,  which  was  as  follows  : 

"If  the  jury  believe  from  the  evidence,  that,  at  the  time  of 
the  making  of  the  contract  by  the  plaintiff  and  the  defendant  'a 
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agent,  the  plaintiff  nnderstood  that,  by  the  terms  of  the  con- 
tract, the  defendant  was  to  take  the  risk  of  moving  said  hogs, 
and  that  the  defendant's  agent  understood  tliat  the  defendant 
was  not  to  take  such  risk,  and  that  there  was  sucli  misunder- 
standing, then,  on  that  point  there  was  no  contract,  and  the 
defendant  would  not  be  bound  to  bear  such  loss." 

We  think  this  instruction  might  have  easily  misled  the  jury, 
and  was,  therefore,  properly  refused.  The  proper  object  of 
inquiry  on  the  part  of  the  jury  was,  not  so  much  the  manner 
in  which  the  purchaser  of  the  hogs  may  have  understood  the 
contract  in  his  own  mind,  but  rather  what  was  the  language 
used  in  making  the  purchase,  and  whether  the  plaintiff  had 
the  right  to  consider,  from  that  language,  that  he  was  »elling 
at  the  defendant's  risk,  and  to  act  upon  that  belief.  The  ques- 
tion was,  what  was  the  bargain,  by  a  fair  and  reasonable  con- 
struction of  the  words  and  acts  of  the  parties,  and  not  what 
was  the  secret  intent  or  understanding  of  either  of  them. 
Although  the  instruction  may  express  a  correct  legal  proposi- 
tion as  it  would  be  construed  by  lawyers,  yet  it  is  an  instruc- 
tion which  a  court  may  properly  refuse,  because  liable  to  bo 
misunderstood  by  a  jury,  and  to  lead  them  astray.  They  had 
already  been  told  that  the  liability  of  the  defendant  depended 
upon  whether,  by  the  terms  of  the  contract,  the  hogs  were 
to  be  driven  at  his  risk,  and  this  instruction  the  jury  would 
understand. 

As  to  the  instructions  for  the  plaintiff,  it  is  only  necessary 
to  say,  that,  while  there  are  in  them  some  verbal  inaccuracies, 
such  as  the  use  of  the  word  "  plaintiff"  in  one  instance  where 
the  word  "  defendant "  was  intended,  and  the  omission  of  the 
word  "if"  in  another  place,  yet  these  errors  are  not  of  a 
character  which  could  have  misled  the  jury  or  have  worked 
injury  to  the  defendant. 

We  think  the  case  was  fairly  left  to  the  jury  by  the  court, 
and  the  evidence  is  so  conflicting  that  the  interference  of  the 
court,  on  the  ground  that  the  verdict  is  against  the  evidence 
would  be  clearly  improper. 

Judgment  affirmed. 
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Percy  W.  Bonner  et  al. 

V. 

Georgie  H.  Peterson. 

1.  Dower — decree  in  chancery  for,  when  reversed  —  cannot  he  set  up  as  a  tar 
to  —  under  what  circumstances.  In  February,  1857,  P.  filed  her  bill  for  dower, 
in  which  suit  a  money  decree  was  rendered  for  $3,455.44,  in  lieu  of  dower  in 
the  lands ;  and  in  December,  1858,  she  assigned  the  decree  to  S.-  In  June, 
1855,  the  city  of  Chicago  condemned  a  portion  of  the  lands  in  which  dower 
was  claimed  for  public  improvements,  and  assessed  the  damages  thereon,  but 
refused  to  pay  thom,  whereupon  suit  was  brought  by  the  heirs  against  the  city, 
and  judgment  recovered  for  $12,162.65,  which  in  December,  1861,  was  satisfied 
by  the  payment  of  $11,500,  in  city  bonds,  and  the  balance  in  money.  In  Jan- 
uary, 1863,  upon  a  bill  of  review  brought  by  the  heirs,  the  decree  allowing 
dower  in  gross  was  set  aside,  and  thereupon  P.  filed  her  second  petition,  and 
the  court  decreed  dower  in  the  lands  unappropriated  by  the  city,  and  also 
in  the  bonds,  at  the  sum  of  $1,277.73,  and  $426.72  as  interest  on  the  same- 
S.,  the  assignee  of  the  first  decree,  was  not  made  a  party  to  the  bill  of  review, 
nor  to  this  second  petition  filed  by  P.  Held,  that,  the  decree  rendered  in  the 
former  suit  having  been  set  aside,  it  constituted  no  bar  to  the  proceedings 
under  the  second  petition  filed  by  P.  for  the  same  purpose. 

2.  Same  —  assignment  of  decree  —  no  bar.  Nor  can  the  heirs  of  the  estate 
set  up  the  assignment  of  the  decree  to  S.,  as  a  bar  to  the  widow's  dower,  after 
having  reversed  such  de-cree. 

3.  Same  —  rights  of  assignee  —  cannot  he  urged  hy  the  heirs  as  an  excuse  for 
not  assigning  dower.  Nor  can  the  heirs  urge  the  rights  of  S.,  under  the  assign- 
ment of  the  former  decree,  as  an  excuse  for  refusing  to  assign  the  widow  her 
dower. 

4.  Same  —  what  must  he  shown  —  to  har  the  wido^c's  dower  —  on  the  ground 
that  it  was  purchased  hy  another.  Until  the  heirs  can  show,  either  an  assign- 
ment of  dower  to  P.,  or  a  release  by  her,  they  cannot  set  up,  as  a  bar  to  her 
dower,  what  another  may- have  paid  her  for  such  right. 

5.  Decree — valid  until  reversed  —  and  may  he  assigned  while  in  force. 
The  decree  entered  in  the  first  suit,  however  erroneous,  was  valid  and 
binding  until  reversed,  and  while  in  force  was  subject  to  an  equitable  assign- 
ment. 

6.  Parties  —  in  chancery  —  all  pa/rties  whose  rights  may  he  affected  should  be 
made  parties.  In  chancery  all  the  parties  in  interest,  and  whose  rights  may  be 
aflFected,  ought  to  be  made  parties  to  the  bill ;  and  the  fact,  that  S.  was  not 
a  party  to  the  bill  of  review,  nor  to  this  second  proceeding  for  dower,  being  a 
necessary  party,  his  right  to  contest  the  validity  of  the  decree  rendered  in  the 
Buit  by  the  heirs  upon  the  bill  of  review  still  subsists. 
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7.  Dower  —  a  person  having  dower  in  lands  condemned  for  piiblie  uses — 
the  right  exists  in  the  money  paid  therefor.  Where  lands  are  condemned  for 
public  improvements,  the  assessment  of  the  damages  therefor,  unless  the  con- 
trary appears,  satisfies  all  the  title  to  the  property,  including  the  fee  simple 
and  all  lesser  estates  ;  and  P.,  having  dower  in  the  land  appropriated  by  the 
city  to  public  use,  must  in  equity  be  held  to  have  dower  in  the  proceeds  paid 
in  satisfaction  of  the  judgment  against  it,  as  damages  for  such  appropriation. 

8.  Same — how  the  loidow  may  he  endowed  —  and  of  a  decree  allowing  dower 
in  gross.  And,  in  such  case,  the  heir  being  an  infant,  the  court  may,  if  deemed 
for  the  interest  of  the  heir,  order  the  fund  to  be  invested  in  other  real  estate, 
and  endow  the  widow  with  one-third  thereof  for  life,  and  have  it  allotted  to 
her,  the  same  as  if  the  husband  had  been  seized  of  it  in  his  life-time  ;  or  en- 
dow her  of  the  legal  interest  on  one-third  of  the  proceeds  for  life,  to  be  paid 
annually,  in  such  case,  providing  ample  security  of  the  principal  and  the  pay- 
ment of  the  interest  punctually,  and  payment  of  the  principal  to  the  heir,  at 
the  death  of  the  dowress  ;  and  the  decree  may  be  made  a  specific  lien  on  the 
remaining  real  estate,  to  render  this  annual  payment,  less  the  taxes.  But,  in 
the  absence  of  legislative  authority,  it  is  a  matter  of  doubt,  whether  a  decree 
for  a  gross  sum  can  be  rendered  without  the  consent  of  all  parties.  If  so,  it 
should  not  be  done,  unless  there  are  no  means  of  securing  to  her  the  payment 
of  an  annual  simi  equal  to  one-third  of  the  rents  and  profits  of  the  fund  in 
which  she  is  dowable. 

9.  Same  —  when  tcidow  entitled  to.  The  widow  is  entitled  to  her  dower  im 
mediately  upon  the  death  of  her  husband. 

10.  Same — guardian  or  minor  cannot  assign  doicer.  A  guardian  or  minor 
cannot  assign  the  widow  her  dower  in  the  lands  of  her  husband,  so  as  to  bind 
the  minor  on  arriving  at  age ;  and  cannot,  therefore,  be  in  default  in  not 
making  such  assignment,  if  demanded. 

11.  Same  —  effect  of  refusal  to  assign  dower  —  hy  a  party  capable  to  act. 
Where  a  party  capable  to  act  refuses  to  assign  the  widow  her  dower,  i;pon 
demand  so  to  do,  he  is  in  default,  and  the  widow  is  entitled  to  damages  from 
the  date  of  such  demand  and  refusal. 

12.  Same  —  commencement  of  suit  for  dotcer  —  a  legal  demand  tJierefor. 
The  commencement  of  a  suit  for  dower  is  a  legal  demand  therefor,  and  when 
commenced  against  a  minor  heir,  it  is  such  a  demand  as  contemplated  by  law, 
and  from  that  time  the  widow  will  be  entitled  to  damages  for  withholding  dower. 

13.  Same  —  when  two  suits  are  brought  —  the  first  proceeding  having  been 
illegal — damages  must  date  from  the  time  of  instituting  tlie  last  suit.  In  this 
case,  two  suits  having  been  brought  by  P.,  and  the  decree  in  the  first  having 
been  set  aside  as  erroneous,  the  widow  is  only  entitled  to  damages  from  the 
time  the  last  proceedings  were  instituted. 

14.  Same  —  measure  of  damages  for  failure  to  assign  dower.  In  such  case, 
the  measure  of  damages  is  usually  the  net  profits,  or  income,  of  one-third  of 
the  estate  in  which  the  widow  has  dower. 
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15.  Same  —  net  profits — hoio  ascertained.  To  ascertain  the  net  profits,  the 
necessary  repairs  of  the  premises  from  which  the  fund  is  derived,  as  well  as 
the  taxes,  and  necessary  insurance  on  the  same,  should  be  deducted  from  the 
gross  receipts  of  the  rents  and  profits. 

16.  Same  —  measure  of  damages  in  a  particular  case — for  a  failure  to 
assign.  For  the  delay  in  assigning  the  dower  in  this  case,  the  heirs  should  be 
required  to  account  for  one-third  of  the  net  proceeds  of  the  rents  and  profits 
derived  from  the  real  estate  in  which  P.  is  endowable  received  from  the  com- 
mencement of  the  second  suit  by  her,  also  for  one-third  of  the  interest  received 
on  the  fund  derived  from  the  city  which  remains  after  paying  the  debts  of  the 
estate,  and  the  expenses  incurred  in  the  suit  against  the  city,  and  the  taxes 
paid  on  the  money  or  bonds,  if  any,  yielding  such  interest. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  tlie  Hon, 
Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  S.  Page,  for  the  appellants.   ' 

Mr.  C.  A.  Gregory,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  -was  a  bill  in  chancery,  filed  by  Georgia  H.  Peterson, 
and  Jeremiah  B.  Peterson,  her  liusband,  in  the  Circuit  Court 
of  Cook  county,  against  John  Jones,  Percy  W.  Bonner,  Lefa 
M.  Piatt,  Auretia  M.  Bayle,  F.  L.  Daniels  and  Charles  A. 
Gregory.  The  bill  alleges,  that  Georgie  H.  intermarried  with 
J.  D.  Bonner,  in  October,  1855,  and  that  he  died  some  two 
months  thereafter,  leaving  her  as  his  widow,  and  three  children 
by  a  former  wife,  of  whom  Percy  W.  Bonner  is  the  sole  sur- 
vivor. Previous  to  his  last  marriage  Bonner  had  mortgaged 
his  real  estate  to  one  Spencer,  to  secure  $3,000,  and  in  trust. 
That  Georgie  H,,  having  previously  filed  her  bill  for  dower,  on 
the  14:th  of  February,  1857,  a  decree  was  rendered,  assigning  to 
her  dower  in  her  late  husband's  real  estate,  and  it  was  assigned 
at  the  gross  sum  of  $3,455.94,  which  was  decreed  to  be  paid, 
and  the  assessment  was  made  without  taking  into  account  the 
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That  she  and  her  husband,  on  the  first  of  December,  1858, 
and  while  the  decree  was  in  force,  except  $300,  which  had  been 
paid,  sold  and  assigned  all  of  her  dower  rights  to  one  Smith, 
for  $2,000,  and  other  considerations  expressed  in  the  assign- 
ment. That  in  January,  1863,  the  decree  for  dower  was  set 
aside  by  the  same  court  in  which  it  had  been  rendered,  for  the 
reason,  amoog  others,  that  it  was  for  too  large  a  sum,  by  reason 
of  the  mortgage. 

That  in  October,  1855,  the  city  of  Chicago  instituted  pro- 
ceedings, and  in  June,  1856,  passed  an  ordinance  condemning 
a  portion  of  the  land  in  which  she  had  dower,  for  the  extension 
of  La  Salle  street,  and  awarded  as  damages  therefor  the  sum 
of  $10,125.  The  city  refused  to  pay  the  amount.  That  Bon- 
ner's heirs  sued  the  city  in  1859,  to  recover  the  same,  in  their 
own  names ;  that,  on  a  second  trial  in  this  court,  to  which  the 
case  was  brought  for  review,  they  recovered  a  final  judgment 
against  the  city  for  $12,162.65.  In  December,  1861,  that 
judgment  was  satisfied  by  the  city  paying  to  Gregory,  one  of 
the  attorneys,  $11,500  in  city  bonds,  and  the  balance  in  money. 
That,  at  the  commencement  of  this  suit,  three  of  the  bonds  still 
remained  in  the  hands  of  Gregory,  the  remainder  having  been 
applied  to  the  removal  of  the  mortgage  and  for  other  purposes. 

The  court  below,  on  the  hearing,  decreed  dower  in  the 
remaining  strip  unappropriated  by  the  city,  and  appointed  com- 
missioners to  allot  it ;  also  in  the  bonds,  and  assessed  the  same 
at  the  sum  of  $1,277.73,  and  the  sum  of  $426.72  interest  on 
the  same.  The  case  is  brought  to  this  court  by  appeal,  and  a 
reversal  is  asked  on  several  grounds. 

It  is  insisted,  that  the  decree  allowing  dower,  in  gross,  in 
lieu  of  one-third  part  of  the  lands  of  the  husband,  and  which 
Avas  set  aside  on  a  bill  of  review,  is  a  bar  to  this  proceeding. 
Had  it  remained  in  force  this  would  no  doubt  be  true.  But 
how  a  decree  that  has  been  reversed  can  be  set  up,  and  be 
relied  upon  by  the  party  procuring  its  reversal,  as  a  bar,  or  for 
any  other  purpose,  we  are  entirely  unable  to  comprehend. 
That  it  is  a  nullity  as  to  the  heir,  and  is  binding  upon  the 
widow,  we  are  entirely  unable  to  understand.     If  binding  for 
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any  purpose,  it  must  be  so  in  all  respects,  and  upon  both 
parties.  JSTor  do  we  see,  that  the  case  is  altered  by  the  fact, 
that  she  and  her  husband  may  have  sold  and  transferred  the 
benefit  of  the  decree  while  it  was  in  force  and  unreversed 
The  heirs  of  Bonner  can  have  no  right  to  set  up  that  sale  as  a 
bar  to  the  widow's  dower  after  having  reversed  the  decree.  Nor 
can  appellants  urge  Smith's  rights  as  an  excuse  for  refusing  to 
assign  dower  to  w^ioever  is  entitled  to  receive  it.  As  the  case- 
stood  when  appellee  brought  her  suit,  the  heirs  had  neither 
assigned  dower  to  appellee,  nor  obtained  her  release.  Until 
the  heir  shall  show  that  he  has  done  one  or  the  other  he  cannot 
set  up  what  others  may  have  paid  her,  for  her  right  of  dower,  p.s 
a  bar.  It  might  possibly  be  a  ground  for  refusing  to  compel  an 
assignment  of  her  dower  until  Smith,  her  assignee,  was  brought 
before  -the  court  as  a  party. 

If  the  decree  was  valid,  however  erroneous,  it  was  binding 
until  reversed.  And  not  only  so,  but  it  could  be  equitably 
assigned  while  it  was  in  force.  And  it  is  alleged,  and  appears 
to  be  conceded  by  all  parties,  that  Smith  had  purchased  the 
decree  before  it  was  reversed,  and  yet  we  do  not  see  that  he 
was  made  a  party  to  the  bill  of  review,  nor  to  this  proceeding. 
It  nowhere  appears  that  an  opportunity  has  been  afforded  him 
to  be  heard  as  to  his  rights  in  this  question.  Before  dower  is 
assigned,  it  is  but  proper  that  he  should  be  permitted  to  be 
heard,  and  should  be  bound  by  any  decree  that  should  be  ren- 
dered on  a  hearing.  Not  being  a  party  to  the  bill  of  review 
or  to  this  proceeding,  he  would  still  have  the  right  to  contest 
the  validity  of  the  decree  setting  aside  the  decree  allowing 
dower  on  the  first  petition,  and,  as  in  proceedings  in  chancery, 
all  parties  who  have  or  may  have  an  interest  in  the  subject- 
matter  of  the  litigation  should  be  before  the  court.  "We  think 
Smith  was  a  necessary  party  to  this  proceeding. 

It  is  next  insisted,  that  the  widow  is  not  entitled  to  dower 
in  the  money  received  from  the  city  on  the  condemnation  of  a 
portion  of  lot  four.  It  is  not  disputed  that  she  was  entitled  to 
dower  in  the  lot,  but  it  is  insisted,  that  she  should  have  urged 
her  claim  against  the  city  for  the  appropriation  of  her  life 
17  — 44th  III 
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estate  for  the  use  of  the  public.  When  property  is  so  taken 
and  condemned,  it  must  be  presumed,  that  the  commissioners 
condemned  the  entire  property  and  title  thus  appropriated, 
unless  their  report  shows  the  contrary.  And  the  assessment  of 
the  damages,  unless  it  otherwise  appears,  must  be  held  to  be 
in  satisfaction  of  all  the  title  to  the  property,  including  the  fee 
simple,  and  all  lesser  estates.  This  being  so,  those  holding 
different  estates  in  the  property  must  be  left  to  divide  the 
money  paid  as  a  compensation  for  the  land  thus  appropriated 
to  public  use,  according  to  their  several  interests  or  estates. 

Petitioner,  having  dower  in  the  land,  must  in  equity  be  held 
to  have  dower  in  the  money  paid  as  a  compensation  for  its 
appropriation  to  the  public.  By  its  condemnation  and  appro- 
priation, the  heir  did  not  thereby  have  the  fund  thus  produced 
released  from  the  burden  of  the  widow's  dower.  It  took  the 
place  of  the  land,  and  became  liable  to  precisely  the  same 
burdens  as  it  was  under  while  it  was  land.  And,  inasmuch  as 
it  is  not  subject  to  allotment  like  the  land,  the  fund  is  under 
the  control  of  the  court.  The  chancellor,  in  case  the  heir  is  an 
infant,  as  in  this  case,  may,  if  he  deems  it  for  the  interest  of 
the  heir,  order  it  to  be  invested  in  other  real  estate,  and  endow 
the  widow  with  one-third  thereof  during  her  natural  life,  and 
have  it  allotted  to  her  precisely  as  if  the  husband  had  been 
seized  of  it  in  his  life-time. 

Or  the  court  may,  no  doubt,  if  deemed  for  the  best  interest 
of  the  heir,  endow  her  of  the  legal  interest  on  one-third  of  the 
proceeds  during  her  natural  life,  to  be  paid  to  her  annually.  In 
such  a  case  the  court  would,  of  course,  provide  for  the  ample 
security  of  the  principal,  and  the  payment  of  the  interest  regu- 
larly to  the  widow  during  her  life,  and  for  the  payment  ^f  the 
principal  to  the  heir  at  the  death  of  the  dowress.  And  to  ren- 
der the  annual  payment  of  a  sum  equal  to  the  legal  interest  on 
the  one-tliird  of  the  fund  in  which  she  has  dower,  after  deduct- 
ing taxes  on  the  same,  the  court  may  no  doubt  make  the  decree 
a  specific  lien  on  the  remaining  real  estate.  In  this  manner 
the  widow  would  be  secured  in  the  annual  receipt  of  the  sum, 
equal  to  interest  on  one-third  of  the  entire  fund,  less  the  taxes 
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on  tliat  third,  during  her  natural  life,  and  at  her  death  the  heir 
would  come  into  the  possession  of  the  fund  free  from  burden ; 
or,  if  made  a  charge  on  his  real  estate,  it  would  then  he  freed 
from  the  burden. 

Independent  of  legislative  authority,  it  may  be  a  matter  of 
doubt  whether  a  court  of  equity  may,  without  the  consent 
of  all  parties,  decree  a  gross  sum  to  a  widow  as  dower.  But, 
if  it  were  conceded  that  the  chancellor  has  such  power,  it 
should  not  be  resorted  to  unless  there  was  no  means  of  securins: 
the  widow  in  the  payment  of  an  annual  sum  equal  to  one- 
third  of  the  rents  and  profits  of  the  fund  in  which  she  is 
entitled  to  dower.  Until  the  last  session  of  the  general  assem- 
bly, the  statute  did  not  authorize  the  allowance  of  a  gross  sum 
in  lieu  of  dower,  nor  have  we  been  referred  to  any  English  or 
Irish  case  which  has  so  held.  And  it  is  believed,  that,  where 
cases  are  found  in  this  country,  it  is  under  legislative  enact- 
ment. We  can  imagine  nothing  more  uncertain  than  the 
present  value  of  a  widow's  life  estate  in  real  estate  or  in  a 
fund.  It  is  true  that  life  tables  might  be  resorted  to,  but  they, 
at  least,  can  afford  but  a  mere  expectancy  of  the  continuance 
of  that  particular  life.  They  are  doubtless  correct  in  the 
aggregate,  but  cannot  be  when  applied  to  individual  cases. 
The  chances  would  be  immensely  against  the  expectancy 
coinciding  with  the  result  with  an  individual.  The  chances 
would  be  so  largely  against  it,  that  it  might  be  safely  asserted 
that  the  life  of  an  individual  would  not  terminate  at  the  time 
indicated  by  the  tables.  If  then  the  power  exists,  it  should 
not  be  exercised  until  all  other  more  certain  modes  have 
failed. 

It  m  likewise  insisted,  that  there  was  no  suflScient  demand 
for  an  assignment  of  dower  in  this  case  to  authorize  the  allow- 
ance of  damages  to  the  widow.  The  17th  section  of  the  dower 
act  declares,  that  the  heir  or  other  person  having  the  next  es- 
tate of  freehold  or  inheritance,  shall  lay  off  and  assign  the 
widow  her  dower  in  the  lands  of  her  husband  as  soon  as  prac- 
ticable after  the  death  of  the  husband.  The  26th  section  de- 
clares, that  she  shall  be  entitled  to  reasonable  damages,  to  be 
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allowed  lier  from  the  time  of  her  demand  and  a  refusal  to 
assign  her  reasonable  dower.  The  widow  is  entitled  to  her 
dower  immediately  upon  the  death  of  her  husband.  Yet  it  is 
believed  that  the  guardian,  under  our  statute,  or  at  the  com- 
mon law,  has  no  power  to  assign  dower.  l!^or  can  a  minor 
make  such  an  assignment  as  would  be  binding  on  him,  on  ar- 
riving at  age. 

If,  then,  the  minor  heir  is  powerless  to  make  a  binding 
assignment  of  the  widow^  dower,  we  are  at  a  loss  to  perceive 
how  such  a  minor  can  be  in  default  in  not  making;  an  assio-n- 
ment  when  it  is  demanded.  If  the  heir  is  of  age,  then  the 
demand  is  on  a  person  who  can  act,  and  failing  to  comply 
with  the  demand,  he  is  then  in  default,  and  the  widow  is  en- 
titled to  damages  from  that  date.  But  the  guardian,  having 
no  power  at  the  common  law  or  under  the  statute,  to  make  the 
assignment,  and  the  minor  being  equally  powerless,  an  ordi- 
nary demand  would  be  useless,  as  it  could  not  be  complied 
with,  and  the  law  never  requires  a  useless  or  impossible  act. 
It  has,  however,  been  uniformly  held,  that  the  commencement 
of  a  suit  for  dower  is  a  legal  demand  for  dower.  It  then  fol- 
lows that  when  a  suit  is  commenced  against  the  minor  heir  to 
have  her  dower  allotted  to  her,  this  is  such  a  demand  as  the 
statute  contemplates.  And  from  that  time  the  widow  will  be 
entitled  to  damages  for  withholding  her  dower. 

As  there  were  two  suits  brought  in  this  case  for  dower  by 
the  widow,  and  at  each  time  the  heir  was  a  minor,  the  question 
is  presented  as  to  which  should  be  held  to  constitute  the  de- 
mand. In  the  first  the  heirs  interposed  no  defense,  and  the 
widow  obtained  her  decree,  but  it  was  afterward  impeached 
and  reversed  on  a  bill  of  review  for  error.  Can  such  a  pro- 
ceeding be  regarded  as  a  legal  demand  of  dower  ?  It  appears 
to  have  been  erroneous  and  illegal,  and  it  would  seem  that 
such  a  proceeding  should  not  be  held  to  be  a  demand  of  dower. 
As  the  minor  heir  cannot  make  a  binding  assignment  of  dower, 
he  should  not  be  held  to  a  demand  by  a  proceeding  which  is 
not  more  binding  than  his  own  act  would  be.  To  operate  as  a 
demand,  the  legal  proceeding  should  be  legal  and  binding.     It 
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then  follows  that  the  heir  in  tliis  case  is  only  liable  to  damages 
from  the  time  when  this  suit  was  instituted. 

The  measure  of  such  damages  is  usually  the  net  profits,  or 
income  of  one-third  of  the  estate  in  which  the  widow  has 
dower.  To  ascertain  the  net  profits,  the  necessary  repairs  of 
the  premises  from  which  the  fund  is  derived,  as  well  as  the 
taxes  on  the  same,  should  be  deducted  from  the  gross  receipts 
of  rents  and  profits.  The  same  would  be  true  of  necessary 
insurance  on  the  property.  It  then  follows  that  the  heir  in 
this  case  should  be  required  to  account  for  one-third  of  the  net 
proceeds  of  the  rents  and  profits  derived  from  the  real  estate  in 
which  the  widow  is  entitled  to  dower,  received  from  the  com- 
mencement of  this  suit  in  the  court  below ;  also  for  one-third 
of  the  interest  received  on  the  fund  derived  from  the  city, 
which  remains  after  paying  the  debts  of  the  estate,  and  the 
expenses  incurred  in  its  recovery  from  the  city,  after  deducting 
taxes  paid  on  the  money  or  bonds,  if  any,  yielding  such  interest. 
This  is  the  true  measure  of  damages  in  this  case,  for  the  delay 
in  assig-nino;  the  dower. 

The  court  below  acted  properly  in  deducting  from  the  money 
received  from  the  city,  the  expenses  incurred  in  prosecuting  the 
suits  against  the  city  for  its  recovery,  also  the  money  paid  to 
discharge  the  mortgage  on  the  lot,  and  in  allowing  appellee 
dower  in  the  remainder.  The  decree  shonld,  however,  have 
required  the  payment  to  her,  annually,  of  a  sum  equal  to  the 
interest  on  the  third  of  the  fund,  after  deducting  taxes  on  that 
third,  during  her  natural  life.  And  this  yearly  sum  should 
have  been  charged  on  the  remainder  of  the  real  estate  of  her 
deceased  husband,  as  a  security  for  its  faithful  payment,  and 
such  charge  to  cease  upon  her  death. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 
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Philander  Chase 

V. 

Giles   C.  Dana. 

1.  Agency  —  an  attorney  in  fact  —  must  act  strictly  within  the  scope  of  hia 
authority.  The  rule  is  an  established  one,  that  an  attorney  in  fact  can  only 
act  within  the  strict  letter  of  his  authority,  for  the  purposes  and  in  the  man- 
ner prescribed,  a  departure  from  which  will  not  be  sanctioned. 

2.  Judgment  note  —  what  deemed^  unauthorized  action  upon  under  power 
delegated.  Where,  under  a  warrant  of  attorney,  to  enter  the  appearance  of  the 
maker  of  a  note  bearing  date  April  24,  1846,  and  confess  a  judgment  thereon, 
the  appearance  was  entered  and  a  judgment  taken  upon  a  note  bearing 
date  April  24,  1856,  —  held,  that  the  action  was  unauthorized,  and  the  judg- 
ment entered  therein  a  nullity,  and  binding  upon  no  person,  either  in  a  direct 
or  collateral  proceeding. 

3.  Judgments  —  of  a  sale  under  a  void  judgment  —  no  title  divested.  And  in 
euch  case  lands  sold  under  an  execution  issued  upon  the  judgment  divests  no 
title ;  the  j  udgment  being  unauthorized,  the  sale  is  void. 

"Wkit  of  Error  to  the  Circuit  Court  of  Stark  county ;  the 
Hon.  Marion  Williamson,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  W.  Hewitt,  for  the  plaintiff  in  error. 

Mr.  M.  A.  Fuller,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  ejectment  brought  by  plaintiff  in 
error,  at  the  November  Term,  1865,  of  the  Stark  Circuit  Court, 
against  defendant  in  error,  for  the  recovery  of  the  W.  ^  S.  E. 
qr.  and  the  N.  E.  J  of  the  S.  E.  qr.  of  sec.  31,  township  12 
north,  in  range  Y  east.  The  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  by  consent,  and  resulted  in  a 
judgment  in  favor  of  defendant.  Plaintiff  proved  possession 
of  the  premises,  under  claim  of  title  by  deed,  from  1852  till 
1863,  when  he  was  evicted  by  the  tenants  of  defendant.     There 
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is  no  dispute  that  plaintiff  previously  owned  the  premises,  but 
it  is  insisted  that  his  title  was  transferred  to  defendant,  by  a 
sale  under  an  execution,  and  a  judgment  confessed  under  a 
warrant  of  attorney,  executed  by  plaintiff,  in  favor  of  defend- 
ant. The  power  of  attorney,  the  note,  the  judgment  order,  the 
execution  and  sheriff's  deed,  were  all  read  in  evidence  on  the 
trial. 

It  is,  however,  contended,  that  the  confession  of  the  judgment 
was  not  authorized  by  the  power  of  attorney ;  and  that,  for  want 
of  such  authority,  the  judgment,  and  all  subsequent  proceedings 
under  it,  were  void,  and  conferred  no  title  to  the  land.  It 
appears  that  the  note  was  dated  on  the  24th  of  April,  1856. 
The  power  of  attorney  bears  date  on  the  4th  day  of  June,  1858, 
and  authorizes  T.  J.  Henderson,  or  any  other  attorney,  to  con- 
fess a  judgment  against  the  maker,  for  the  amount  of  a  note 
M^hich  is  therein  described  as  similar  to  the  note  upon  which 
judgment  was  confessed,  except  it  is  described  as  bearing  date 
on  the  24th  day  of  April,  1846,  and  is  described  as  a  note 
dearing  six  per  cent ;  while  the  note  upon  which  the  judg- 
ment was  rendered  is  for  the  payment  of  the  principal  sum, 
with  interest,  without  specifying  the  rate  ;  the  condition  in  the 
note  is  otherwise  properly  set  forth  in  the  power  of  attorney. 

As  a  general  rule,  well  recognized  and  firmly  established,  an 
attorney  in  fact  is  held  to  a  strict  compliance  with  the  authority 
conferred.  When  he  acts,  it  must,  to  be  sustained,  be  within 
the  scope  of  his  authorit3\  It  must  be  for  the  purposes  pres- 
cribed, and  in  the  mode  required.  A  departure  from  the 
authority  conferred,  or  for  purposes  not  authorized,  will  not  be 
sustained,  and  because  there  is  a  want  of  power.  In  this  case, 
the  authority  was  to  enter  the  appearance  of  the  maker  of  a 
note,  bearing  one  date,  and  to  confess  a  judgment  on  that  note, 
while  the  appearance  was  entered,  and  judgment  entered  on  a 
note  dated  two  years  afterward.  This  was  manifestly  not 
within  the  power  delegated ;  and,  if  there  was  no  power  to  enter 
the  appearance  and  confess  the  judgment,  it  is  a  nullity,  and 
binds  no  one,  either  in  a  direct  or  collateral  proceeding,  but 
may  be  attacked  at  all  times,  and  in   all  courts  :  because  the 
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couii  must,  in  some  mode,  have  jurisdiction  of  the  defendant, 
or  it  cannot  act.  Kor  is  it  an  answer  to  say,  that  the  power  of 
attorney  authorized  the  entry  of  appearance  for  one  purpose, 
and  that  it  was  merely  error  to  render  a  judgment  for  another 
and  different  purpose.  The  authority  was  special,  and  limited 
to  entering  an  appearance  to,  and  the  confession  of  a  judgment 
on,  one  particular  instrument;  and  an  appearance  could  not  be 
entered  to,  or  a  judgment  confessed  on,  a  different  instrument. 
No  one  would  contend,  that  the  attorney  in  this  case  could 
have  confessed  judgment  in  an  action  of  ejectment,  slander 
or  on  an  account,  because  they  are  not  within  the  scope  of 
the  authority  conferred ;  and  yet  in  terms  the  authority  to 
confess  this  judgment  is  as  fully  excluded  as  in  either  of 
the  other  cases.  Nor  is  it  an  answer  to  say,  that  the  date 
was  by  mistake  misrecited  in  the  warrant  of  attorney.  We 
know  of  no  rule  of  construction  which  would  authorize  us  to 
draw  such  an  inference.  It,  so  far  as  we  can  see,  is  the  con- 
tract of  the  parties,  fairly  drawn  and  embodying  tlieir  intention. 
The  judgment  being  unauthorized,  no  title  could  be  divested 
by  a  sale  under  it.  The  defendant  therefore  failed  to  show 
title,  and  the  judgment  of  the  court  below  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Joseph  McPherson,  impleaded,  etc.,  et  alt 

V. 

RuFus  C.  Hall. 

1.  Tender — what  insufficient  as  a  tender — grain  receipts.  In  an  action  to 
recover  damages  for  failure  to  receive  and  pay  for  a  quantity  of  oats,  sold  by 
the  plaintiff  to  defendant,  proof  of  the  attendance  of  tho  plaintiff  at  the  time 
and  place  agreed  upon  for  their  delivery,  but  in  the  absence  of  the  purchaser, 
for  the  purpose  of  tendering  vrareliouse  receipts  for  the  oats,  is  not  a  sufficient 
tender,  without  the  further  proof,  that  such  receipts  were  genuine,  and  that 
the  grain  was  not  subject  to  charges. 

2.  Same — made  to  tlie purcliaser personally — otJiervyise.  But  atenderof  the 
receipts  to  the  defendant  in  person  would  have  been  good,  if  mthout  objec- 
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tion,  as  the  failure  to  object  would  impliedly  admit,  that  the  receipts  honestly 
represented  the  property.  But  this  inference  cannot  be  drawn,  in  the  absence 
of  the  purchaser. 

3.  Instruction — to  be  reviewed  —  mtist  be  excepted  to.  Where  instructions 
asked  by  a  party  have  been  refused,  unless  excepted  to,  this  court  will  no 
review  them. 

Appeal  from  the  Superior  Court  of  Chicago. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellant. 

Mr.  F.  S.  Howe,  for  the  appellee. 

Mr.  Justice  Lawkence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  to  recover  damages  for  failure  to 
receive  and  pay  for  a  quantity  of  oats  sold  by  plaintiff  to  defend- 
ants. On  the  trial  the  court  below  gave  for  the  plaintiff  the 
following  instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendants, 
through  their  agent.  Stiles,  on  or  about  the  25th  day  of  Febru- 
ary, A.  D.  1865,  purchased  of  the  plaintiff,  through  his  agent, 
Parks,  five  thousand  bushels  of  number  one  oats  at  61^  cents 
per  bushel,  to  be  delivered  at  the  office  of  defendant  on  any  day 
during  the  month  of  March,  following ;  and  the  defendants 
failed  during  the  entire  month  of  March  to  demand  and  call  for 
said  oats,  and  that  on  the  31st  day  of  March,  the  plaintiff,  by 
himself  or  his  agent,  went  to  the  office  of  the  agent,  Stiles,  with 
warehouse  receipts  for  5,000  bushels  of  oats,  and  then  and  there, 
either  tendered,  or  was  willing  to  tender,  receipts  for  that 
amount,  and  that  said  agent,  Stiles,  was  not  there,  and  that 
plaintiff  was  only  prevented  from  making  such  tender  by  reason 
of  such  absence,  then  the  plaintiff  is  entitled  to  recover." 

This  instruction  w^as  erroneous.  "We  decided  at  the  April 
Term,  1866,  in  the  case  of  McPherson  v.  Gale  (40  111.  368),  that 
the  mere  attendance  of  the  plaintiff  at  the  office  of  the  defendants, 
in  the  absence  of  the  latter,  for  the  purpose  of  tendering  ware- 
house receipts,  was  not  a  sufficient  tender,  without  proof  that  the 
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warehouse  receipts  were  genuine,  and  that  the  articles  for 
which  thej  called  were  not  subject  to  charges.  Unless  the 
receipts  which  the  plaintiff  was  ready  to  deliver  really  repre- 
sented the  quantity  of  grain  they  called  for,  and  would  have 
produced  that  grain  without  charge  when  transferred  to  the 
defendants,  then  the  tender,  even  as  a  symbolical  tender,  was 
not  good.  A  tender  of  the  receipts  to  the  defendants  in  per- 
son, would  undoubtedly  have  been  good,  if  not  objected  to  by 
them,  as  the  failure  to  object  would  be  an  implied  admission 
that  the  receipts  honestly  represented  the  property.  But,  in 
the  absence  of  the  defendants,  no  such  inference  can  be  justly 
drawn.  In  regard  to  the  warehouse  charges,  it  may  be  re- 
marked, that,  if  they  are  shown  by  the  evidence  to  have  ex- 
isted, yet  if  they  were  so  small  that  it  would  have  been  for  the 
manifest  interest  of  the  plaintiff  to  pay  them,  the  jury  would 
be  justified  in  presuming,  if  he  had  found  the  defendants  or 
their  agent  at  their  office,  he  would  have  offered  to  pay  them,  or 
deduct  them  from  the  contract  price  of  the  oats. 

It  is  suggested,  that,  even  if  the  instruction  was  defective,  no 
actual  harm  has  accrued  therefrom  to  the  defendants,  as  it  was 
proven  that  the  warehouse  receipts  were  genuine,  and  the  oats 
actually  in  store.  It  is  true,  there  was  evidence  on  these  points, 
but  none  on  the  question  as  to  whether  the  oats  were  subject  to 
charges.  They  may  have  been  subject  to  charges  which  it 
would  not  have  been  for  the  interest  of  the  plaintifi"  to  pay  in 
order  to  complete  the  transaction. 

The  instructions  asked  by  the  defendants  and  refused  are  not 
properly  before  us,  as  no  exception  was  taken  to  them. 

Judgment  reversed. 


John  A.  Merrick,  impleaded,  etc., 
William  Wagner,  for  the  use  of  James  Young. 

Agency — powers  of  agent  —  to  sign  a  replevin  bond.  M.  executed  to  H.  a 
power  of  attorney  under  seal,  autborizinjr  liiiu  to  settle  his  business  and  collect 
all  claims  due  to  bim  in  the  State  of  Illinois ;  wbicb  instrument  conferred 


186V.]  Merrick,  impl.,  etc.,  v.  Wagner,  etc.  267 

Opinion  of  the  Court. 

upon  liim  extensive  powers  in  relation  thereto,  giving  him  authority  to  gen- 
erallv  do  all  and  every  act  and  acts,  thing  and  things,  service  and  services,  in 
the  law  whatsoever  needful  and  necessary  to  be  done,  in  the  settlement  of  such 
business,  and  the  collection  of  the  claims.  Held,  that  a  replevin  bond,  exe- 
cuted by  H.,  as  M.'s  attorney,  under  this  instrument,  was  within  the  scope  of 
liis  authority  and  binding  upon  M. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  E.  A.  Storks  and  E.  B.  Sherman,  for  the  appellant. 

Messrs.  Soates,  Bates  &  Towslee,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  debt,  brought  by  appellee  against 
appellant  in  the  Superior  Court  of  Chicago,  on  a  replevin  bond, 
which  appears  to  have  been  executed  by  Hughes  as  Merrick's 
attorney.  The  evidence  showed  the  replevying  of  the  property 
by  Merrick,  a  trial  subsequently  had,  and  a  recovery  by  de- 
fendant in  the  replevin  suit,  and  a  judgment  of  retorno  habendo^ 
and  that  the  property  was  of  the  value  of  $550.  A  verdict 
was  found  in  this  case  for  the  plaintiff  for  the  debt  mentioned 
in  the  replevin  bond,  and  six  hundred  and  forty  dollars  dam- 
ages. A  motion  for  a  new  trial  was  entered  and  overruled, 
and  a  judgment  rendered  on  the  verdict,  to  reverse  which, 
this  appeal  is  prosecuted. 

The  only  question  is,  whether,  under  the  power  of  attorney 
executed  by  Merrick  to  Hughes,  the  latter  had  power  to  exe- 
cute the  replevin  bond  sued  on  in  this  case.  This  is  the  power 
of  attorney  under  which  the  bond  was  executed  : 

"Know  all  men  by  these  presents:  That  I,  John  A.  Mer- 
rick, of  Chicago,  Cook  county,  and  State  of  Blinois,  have 
constituted,  made  and  appointed,  and  by  these  presents  do 
constitute,  make  and  appoint,  my  trusty  friend,  Thomas  Hughes, 
of  the  city  of  Chicago,  county  of  Cook,  and  State  of  Illinois, 
to  be  my  true  and  lawful  attorney,  for  me  and  in  my  stead, 


268  Merrick,  ijipl.,  etc.,  v.  Wagner,  etc.        [April  T., 


Opinion  of  tlie  Court. 


and  in  my  name,  and  to  my  use,  to  ask,  demand,  sue  for,  levy, 
recover  and  receive  all  such  sum  and  sums  of  money,  debts, 
rents,  goods,  wares,  dues,  accounts  and  other  demands  what- 
soever, which  are  or  shall  be  due,  owing,  payable  and  belonging 
to  me,  or  detained  from  me  in  any  manner  of  ways  whatsoever, 
by  any  person  or  persons  whatsoever,  their  heirs,  executors  and 
administrators,  or  any  of  them,  giving  and  granting  unto  my 
said  attorney,  by  these  presents,  my  free  and  whole  power,  and 
strength,  and  authority  to  prosecute  and  do  all  business  belong- 
ing to  me  in  the  State  of  Illinois,  in  my  name  and  for  my 
benefit  and  behoof,  and  in  and  about  such  premises,  to  have, 
to  sue  and  take  all  lawful  means  and  ways  in  my  name  for 
the  prosecution  of  my  business,  and  for  the  receiving  of  any 
and  all  suras  now  due  and  owing,  or  which  may  hereafter  be 
due  and  owing,  to  me  in  said  State  of  Illinois,  and  upon  the 
receipt  of  any  such  debts,  dues  or  sums  of  money,  aforesaid, 
acquittances,  or  other  sufficient  discharges,  for  me,  and  in  my 
name,  to  make,  seal  and  deliver,  and,  generally,  all,  every  other 
act  and  acts,  thing  and  things,  device  and  devices,  in  the  law 
whatsoever,  needful  and  necessary  to  be  done  in  and  about  the 
premises,  that  is,  in  and  about  my  said  business  generally,  in 
the  State  of  Illinois,  for  me  and  in  my  name,  to  do,  execute 
and  perform  as  largely  and  amply  t>'>  all  intents  and  purposes, 
as  I  might  or  could  do  if  personally  present,  and  attorneys, 
one  or  more,  under  him,  for  the  purpose  aforesaid,  to  make 
and  constitute,  and  again,  at  pleasure,  to  revoke,  ratifying, 
allowing  and  holding  for,  firm  and  efifectual,  all  and  whatso- 
ever, my  said  attorney  shall  lawfully  do  in  and  about  the  said 
premises  heretofore  named,  by  virtue  hereof. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  7th  day  of  March,  1864. 

"JOHN  A.  MERKICK.  [seal.] 

"In  presence  of 

"Wm.  B.  Snowhook." 

We  see  that  this  instrument  confers  upon  the  attorney  large 
powers  in  reference  to  the  settlement  of  the  business  of  appel- 
lant,  and   the   collection  of  his   claims.     Appellant   Merrick 
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authorized  his  attorney  to  generally  do  all  and  every  other  act 
and  acts,  thing  and  things,  device  and  devices,  not  already 
specified,  in  the  law  whatsoever,  "  needful  and  necessarj'  to  be 
done,  in  and  about  the  business  generally  in  the  State  of  Illi- 
nois," for  him  and  in  his  name.  When  it  is  remembered  that 
the  business  referred  to  was  to  sue  for  and  collect  money  in 
Illinois,  there  can  be  no  doubt  that  this  general  power  was 
amply  sufficient  to  authorize  the  execution  of  this  bond.  It  is 
as  full  and  complete  as  if  it  had  specified  the  execution  of  this 
bond.  That  act  was  deemed  necessary  to  the  collection  of 
money,  or  the  recovery  of  Merrick's  property.  If  Merrick  held 
a  mortgage  on  this  property,  or  had  a  prior  lien  to  secure  any 
sum  of  money  due  or  owing  to  him,  the  execution  of  the  power 
of  attorney  related  to  its  collection,  and  its  execution  was 
within  the  scope  of  the  authority.  It  seems  to  have  been 
within  the  scope  of  his  authority,  and  was  therefore  binding  on 
his  principal.  The  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 


J.  Young  Scammon  et  al. 

V. 

The  City  op  Chicago. 

1.  Taxes  —  of  the  poioer  of  the  hoard  of  assessors  of  the  city  of  Chicago  to  fiz 
tM  valuation  of  property.  Under  the  second  section  of  the  revised  charter  of 
1863,  of  the  city  of  Chicago,  the  board  of  assessors  at  the  joint  meeting  therein 
provided  for,  raised  the  valuation  of  the  property  in  the  south  division  of  the 
city,  forty  per  cent  above  the  value  which  had  been  fixed  by  the  assessor  for 
that  division  ;  the  board  considering  the  property  en  masse,  and  without  deter- 
mining the  value  of  separate  parcels.  Held,  that  this  action  of  the  board  was 
authorized ;  it  being  clearly  within  its  power  to  adopt  the  valuation  of  prop- 
erty in  any  one  of  the  divisions  as  a  standard,  and  either  raise  or  fall,  on  the 
valuation  fixed  by  the  respective  assessors  in  the  other  divisions,  in  order  to 
equalize  the  several  assessments. 

2.  Same  —  notice  not  required  to  be  given  to  property  owners  of  such  action. 
And  in  such  case,  it  is  no  objection,  that  notice  was  not  given  to  the  property 
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owners  of  such  addition  of  forty  per  cent,  as  the  law  requires  no  notice  of  such 
subsequent  action  to  be  given. 

3.  Penalties — for  a  delay  in  payment  of  taxes  —  void.  The  provision  con- 
tained in  section  11,  of  this  charter,  providing  for  a  penalty  of  five  per  cent, 
to  be  imposed  for  delay  in  the  payment  of  taxes  after  a  certain  day,  is  void, 
being  in  conflict  with  that  provision  of  the  Constitution  requiring  uniformity 
of  taxation. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Messrs.  Hoyne,  Foksyth  &  Hokton,  and  Messrs.  Baekee  & 
TuLEY  and  Mr.  D.  L.  Shobey,  for  the  appellants. 

Mr.  S.  A.  Irvik,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  record  is  brought  here  by  appeal  from  the  Superior 
Court  of  Chicago.  It  shows  a  proceeding  before  that  court,  at 
its  February  Term,  1867,  by  the  collector  of  the  city  of 
Chicago,  to  obtain  judgment  against  the  several  lots  and 
parcels  of  land  owned  by  appellants,  on  which  the  municipal 
taxes  remained  due  and  unpaid  for  the  previous  year,  as 
appeared  upon  the  general  tax  warrant  in  the  hands  of  that 
officer. 

Notwithstanding  the  multitude  of  objections,  diverse  in  their 
character,  urged  upon  that  court,  a  judgment  was  rendered 
against  the  appellants,  severally,  for  the  amount  of  delinquent 
taxes  due  from  them  respectively,  the  court,  through  its  chief 
justice,  delivering  an  elaborate  opinion  in  favor  thereof,  which 
the  counsel  for  the  city  has  adopted  as  the  basis  of  his  argu- 
ment, and  which  is  now  before  us. 

That  court  entered  into  a  close  and  critical  examination  of 
the  local  law  deemed  to  be  applicable  to  the  case,  and  we  have 
gained  much  valuable  information  from  an  examination  of  that 
opinion,  and  with  which,  in  tbe  main,  we  fully  concur. 
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Without  particularizing  the  several  objections  raised,  it  will 
be  sufficient  if  we  direct  our  attention  to  that  one  which  is  con- 
sidered by  all  the  parties  as  the  principal  objection,  and  gives 
character  to  the  case,  and  to  understand  it  in  its  full  extent  it 
will  be  necessary  to  examine  with  some  particularity  —  for  it 
is  a  question  of  chartered  power  —  some  of  the  provisions  of 
the  charter,  which  the  appellee  contends  aftbrds  full  warrant 
for  all  that  has  been  done. 

The  objection  is,  that  raising  the  valuation  of  thv:?  property 
in  the  south  division  of  the  city,  by  the  board  of  assessors, 
when  in  joint  meeting,  after  the  valuation  had  been  fixed  and 
return  made  thereof  by  the  assessor  specially  appointed  for  that 
division,  was  ultra  vires,  and  consequently  void. 

It  will  not  be  denied  by  this  court,  having  so  often  considered 
and  decided  the  point,  tliat  municipal,  and  other  authorities, 
claiming  powers  under  legislative  grant,  can  exercise  such 
powers  only  as  have  been  expressly  granted,  or  such  as  are 
necessary  to  carry  into  effect  the  granted  powers,  and  this  by 
no  strained  or  forced  construction.  The  point  of  the  objection 
is,  that  the  assessors  of  the  three  divisions,  when  assembled  in 
counsel,  took  into  their  consideration  the  whole  of  the  real 
estate  in  the  south  division  en  masse,  and  without  determining 
the  value  of  the  separate  parcels,  undertook  by  a  majority  vote 
to  direct,  and  did  direct,  the  city  clerk,  to  add  forty  per  cent  to 
the  value  of  this  real  estate,  and  to  extend  the  tax  at  that  rate 
on  his  books,  against  the  same,  —  all  which  was  done. 

Premising  that  the  taxing  power  is  one  of  the  most  neces- 
sary powers  that  can  be  conferred  on  the  legislature,  and  by 
that  body  on  subordinate  organizations,  it  must  at  the  same 
time  be  remembered  it  must  be  executed  with  reasonable 
strictness.  Taxes,  in  some  form,  must  be  levied  in  every 
State,  county  and  city,  and  their  levy  must  be  enforced  upon 
property  if  not  paid  in  money. 

The  power  to  assess  the  property  of  the  city  of  Cliicago  for 
purposes  of  taxation,  has  been  conferred  by  its  charter  on  cer- 
tain persons  denominated  a  board  of  assessors.  Rev.  Charter 
of  1S63.     They  are  municipal  officers,  and  are  required  to  take 
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and  subscribe  the  oath  of  office  prescribed  by  the  Constitution 
of  the  State.  This  board  consists  of  three  persons,  who  must 
be  freeholders  in  the  city,  and  one  of  them  taken  from  each  of 
the  three  divisions  of  the  city.  The  appointment  is  made 
annually,  by  nomination  of  the  mayor  of  the  city,  with  the 
advice  and  consent  of  the  common  council.  This  board  of 
assessors  are  required  to  perform  all  the  duties  in  regard  to  the 
assessment  of  property  for  taxation,  for  the  purpose  of  levying 
such  taxes  as  may  be  imposed  by  the  common  council,  and  in 
the  performance  of  their  duties  they  have  the  same  powers  as 
are  bestowed  upon  county  or  town  assessors,  and  are  subject  to 
the  same  liabilities.  Private  Acts  of  1865. 

In  the  charter  concerning  assessments,  it  is  provided  by  the 
first  section,  that  tlie  assessors,  immediately  after  their  appoint- 
ment, shall  examine  and  determine  the  valuation  of  the  tax- 
able real  and  personal  estate  in  their  respective  divisions. 

By  the  term  "  divisions,"  as  here  used,  and  elsewhere  in  the 
charter,  we  understand  those  natural  divisions  produced  by  the 
Chicago  river  and  its  north  and  south  branches,  so  called ; 
the  territory  south  of  the  main  stream,  and  east  of  the  south 
branch,  being  known  as  the  south  division ;  that  north  of  the 
same,  and  east  of  the  north  branch,  as  the  north  division ;  and 
the  remaining  territory,  lying,  as  it  does,  west,  both  of  the 
north  and  south  branch,  as  the  west  division. 

To  aid  these  assessors,  the  cit}^  clerk  is  required  to  furnish 
each  of  them  with  schedules  or  lists  of  .all  the  taxable  real  es- 
tate in  the  several  divisions,  on  which  they  are  required  to 
enter,  opposite  the  land  or  lot,  their  valuation.  These  are 
made,  in  each  division,  by  the  division  assessor,  he  examining 
and  determining  for  himself,  in  the  first  instance,  the  value  of 
the  taxable  property  in  his  division.  When  these  assessments 
are  completed,  which  must  be  b}''  the  first  Monday  of  August 
in  each  year,  unless  further  time  is  granted  by  the  common 
council,  they  are  to  be  filed  in  the  office  of  the  city  clerk,  and 
a  day  is  fixed  by  the  assessors  on  which  they  will  meet  and 
hear  objections  to  the  assessments,  of  which  notice  is  to  be 
given  by  the  city  clerk,  by  six  days'  publication  in  the  corpora- 
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iion  newspaper.  The  object  of  tins  notice  is  plain.  It  is  sim- 
ply to  enable  any  individual  dissatisfied  with  the  value  placed 
on  his  property  by  the  division  assessor,  to  procure  the  judg- 
ment of  the  three  assessors,  sitting  as  a  board,  on  the  question. 
It  is,  in  efiect,  giving  to  a  property  owner  an  appeal  from  the 
judgment  of  one  assessor  to  three  assessors  constituting  a 
board  of  assessors,  and  pro  hao  vice,  a  quasi  court  of  appeal. 

The  powers  and  duties  of  these  assessors,  when  thus  assem- 
bled, are  defined  by  the  second  section,  and  on  the  construction 
to  be  placed  on  this,  hinges  this  controversy. 

That  section  is  as  follows :  "  The  said  assessors  shall  meet  at 
the  "time  and  place  designated,  to  revise  and  correct  their  assess- 
ments. They  shall  hear  and  consider  all  objections  which  may 
be  made,  and  shall  have  power  to  supply  omissions  in  their 
assessments,  and  for  the  purpose  of  equalizing  the  same,  to  alter, 
add  to,  take  from,  and  otherwise  correct  and  revise  the  same." 

It  is  said,  by  one  of  the  counsel  for  appellants,  that  the  city 
reads  this  section  as  if  the  legislature  had  said,  or  used  the 
words  —  "  And  also  alter,  add  to,  or  change  and  determine  the 
valuation  of  all  taxable  real  estate  in  the  respective  divisions, 
as  returned  and  appraised  by  the  respective  assessors  of  said 
divisions."  Counsel  insists,  such  is  not  the  proper  reading ; 
that  the  assessors,  individually,  charged  with  the  performance 
of  a  specific  duty  within  his  particular  division,  cannot,  when 
meeting  together,  overthrow  or  supersede  the  work  of  each 
other,  by  ordering  different  appraisal  lists  to  be  made  up  with- 
out notice  to  the  tax  payers,  and  substitute  an  entire  change  of 
all  the  valuations,  producing,  thereby,  entirely  new  and  differ- 
ent results. 

This  leads  directly  to  the  consideration  of  the  question, 
what  powers  are  conferred  by  this  second  section,  and  what 
duties  imposed  ? 

At  the  time  and  place  appointed  to  hear  objections,  the 
assessment  of  each  division  assessor  is  subjected  to  the  scrutiny 
of  all  the  assessors.  They  are  to  revise  each  one  of  the  assess- 
ments, with  a  view  to  tlieir  correction;  and  this  without  any 
motion  for  such  purpose,  and  independent  of  any  objection 
18  —  44th  III. 
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made  to  them,  and  in  the  absence  of  objections.  This  power 
to  revise,  as  defined  by  lexicographers,  is  the  power  to  review, 
re-examine,  and  look  through  their  pages  and  columns,  in 
order,  if  need  be,  that  proper  corrections  be  made.  To  correct 
an  assessment,  means  the  same  as  to  rectify  it, —  to  amend  it, 
by  bringing  it  to  a  line  of  right  and  justice,  from  which  the 
division  assessors  may  have  departed.  The  Constitution  of 
this  State,  by  section  5  of  article  9,  provides  that  the  corporate 
authorities  of  counties,  school  districts,  cities,  towns  and  vil- 
lages, may  be  vested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes,  such  taxes  to  be  uniform  in  respect  to 
persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same.  As  all  the  divisions  of  the  city  are  under 
the  same  jurisdiction,  it  is  necessary  the  valuations  within 
them  should  be  uniform;  hence,  the  necessity  of  subjecting  the 
assessment  of  each  assessor  to  the  judgment  of  all  of  them,  in 
order,  if  this  principle  of  uniformity  has  not  been  observed, 
that  the  faulty  assessment  may  be  rectified, —  may  be  brought  to 
this  line.  The  section  then  proceeds  to  declare,  in  an  indepen- 
dent sentence,  not  connected  with  the  first  subject,  that  "  they 
shall  hear  and  consider  all  objections  which  may  be  made," — 
that  is,  such  objections  as  may  be  made  by  those  who  appear 
for  such  purpose,  and  they  may  be  of  various  kinds,  but  all 
must  be  of  a  character  affecting  the  property  owner  making 
the  objection  ;  and  they  may  supply  omissions  in  their  assess- 
ment,—  that  is  to  say,  on  examination  of  each  assessment  list, 
should  it  be  discovered  that  a  lot  has  been  omitted  in  either 
division,  or  a  valuation  neglected  to  be  placed  against  a  lot, 
tins  omission  can  be  supplied.  By  force  of  these  several  pro- 
visions, ample  power  is  given  this  board,  when  thus  met,  to 
ascertain  if  each  piece  of  property  in  the  several  divisions  has 
been  appraised  in  proportion  to  its  value. 

But  the  section,  in  plain  and  unmistakable  language,  confers 
other  powers ;  and  they  are  given  to  carry  out  the  principle  of 
uniformity,  which  is  the  one  great  principle  to  be  observed  in 
assessing  property  for  taxation.  For  this  purpose,  for  the  pur- 
pose of  equalizing  the  assessments, —  that  is,  the  assessment  of 
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each  division,  so  that  they  may  show  on  their  face  uniformity 
of  vahiation, —  this  board  can  alter  one  or  all  of  the  assessment 
lists, —  can  add  to  or  take  from  one  or  from  all,  or  otherwise 
correct  and  revise  the  assessments.  Lano;uao;e  stronger  than 
this,  by  which  to  grant  power  to  this  board  for  the  purposes 
indicated,  could  not  be  used.  Under  this  grant,  this  board 
could,  as  they  did,  assume  the  assessment  of  the  north  and 
west  divisions  as  a  proper  basis,  to  whicli  they  could  make 
that  of  the  south  division  conform,  either  by  adding  to  the 
valuation  of  each  piece  of  property  sufficient  to  bring  it  up  to 
the  standard  established,  or  by  adding  a  per  cent  on  the  whole 
valuation  by  which  to  effect  the  same  object.  So  might  they 
have  assumed  the  valuation  of  the  assessor  of  the  south  division 
as  the  true  basis,  and  brought  down  that  of  the  north  and 
"west  divisions  to  that  standard.  The  power  being  given,  how 
it  shall  be  executed  must  be  with  the  donees  of  the  power. 

It  is  in  proof,  the  valuation  in  the  south  division  is,  on  an 
average,  forty  per  cent  less  than  that  of  the  north  or  west  divis- 
ion, and  that  of  the  north  and  west  is  not  more  than  one-third 
of  the  actual  value  of  the  property  situate  within  them.  How 
unreasonable,  then,  is  the  complaint  now  made,  that,  with  this 
forty  per  cent  added,  in  order  to  equalization,  appellants  are 
assessed  on  property  at  one-third  of  its  value  only. 

We  can  have  no  doubt,  when  these  several  assessments  were 
before  this  board,  and  on  examination  they  found  that  two  of 
them  were  about  right,  and  the  third  too  low,  the  board  had 
full  power  to  equalize  them,  by  making  any  one  of  the  assess- 
ments the  standard,  and  bringing  the  others  up  to  it,  or  down 
to  it,  as  the  case  might  be.  Establishing  the  standard,  the 
clerk  was  directed  to  add  forty  per  cent  on  the  valuation  of  all 
property  in  the  south  division. 

Instead  of  reassessing  each  piece  of  property  separately,  which 
none  deny  they  could  do,  even  without  additional  notice,  they 
add  forty  per  cent,  which  is  proved  to  be  requisite,  to  bring  it 
up  to  the  valuation  in  the  other  divisions.  The  mode  thua 
adopted  may  not  have  been  the  wisest,  and  has,  perhaps,  pro- 
duced individual  hardship  in  one  or  more  cases ;  but  this  doei 
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not  affect  the  question  of  power,  nor  furnish  any  ground  for 
staying  the  collection  of  the  entire  tax  list.  iN^or  does  the 
record  furnish  any  evidence,  that  the  property  of  these  appel- 
lants has  been  assessed  above  its  actual  value,  or  higher  than 
similar  property  in  the  other  divisions.  As  a  question  of  power, 
we  are  satisfied  it  is  bestowed,  in  the  fullest  extent,  by  the 
second  section,  and  has  been  exercised  properly  by  the  asses- 
sors sitting  as  a  board  of  equalization. 

The  objection,  that  the  property  owners  had  no  notice  of  this 
addition  of  forty  per  cent,  is  answered  by  the  fact,  that  the 
charter  requires  but  one  notice  to  be  given  of  the  meeting,  to 
hear  objections  and  revise  and  correct  the  assessments,  and  to 
act  as  a  board  of  equalization.  Such  a  notice  was  given  by 
the  city  clerk.  But  of  what  avail  would  be  a  more  special 
notice?  The  property  owners  could  not  defeat  this  exercise  of 
power  by  the  board,  and  notice  would  have  availed  nothing. 
But  it  is  a  sufficient  answer,  that  the  law  required  no  additional 
notice.  The  case  cited  from  13  California,  goes  further  than 
we  are  disposed  to  go,  in  a  case  where  the  notice  required  by 
the  statute  lias  been  given. 

The  case  of  Bennet  v.  The  City  of  Buffalo,  17  N.  Y.  383,  is 
cited  by  appellants,  in  support  of  this  objection  of  want  of 
notice.  That  was  an  action  of  trespass  for  taking  personal 
property,  by  a  collector  of  city  taxes,  for  a  special  improve- 
rhent.  It  was  contended  by  the  plaintiff's  counsel,  that  the 
common  council,  under  the  power  to  correct  the  description  of 
the  land  imperfectly  described,  could  not  insert  in  the  new 
assessment  roll  a  different  name  from  the  one  contained  in  the 
former  roll,  as  tlie  owner  of  the  land  and  the  party  to  be  per- 
sonally assessed  ;  and  that,  having  done  so,  in  this  instance,  the 
proceeding  was  illegal  and  inoperative  upon  the  plaintifil  It 
was  held,  that  the  original  roll  could  not  be  collected  by  a 
levy  on  the  personal  pi-operty  of  a  party  not  named,  and  that 
the  statute  did  not,  in  terras,  confer  authority  to  insert  a  new 
name.  If  the  power  should  be  implied,  the  party  would  be 
cut  off  from  those  modes  of  correction,  and  that  advantage  of 
notice,  which  the  statutes  give  to  parties  named  in  original 
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assessment  rolls.  Four  of  the  judges  non-concurred  in  this 
opinion,  and  we  do  not  think  it  has  any  very  powerful  bearing 
upon  this  case,  as  here  all  the  notice  required  by  law  was 
given,  and  no  mistake  is  alleged. 

The  reason  for  the  decision  in  3  Ind.  452,  cited  on  the  first 
point,  and  which  we  omitted  to  notice  in  the  proper  place,  is 
found  in  the  statute  of  that  State. 

The  State  board  of  equalization  had  power  only  to  equalize 
the  appraisement  of  lands  in  the  State,  between  the  several 
congressional  districts,  and  they  proceeded  to  equalize  the 
appraisement  between  the  several  counties  in  one  of  those  dis- 
tricts.    This  power,  it  was  held,  was  not  given  to  that  board. 

There  is,  however,  one  objection,  which  must  reverse  the 
judgment  in  this  case,  for  the  purpose  of  correcting  that  par- 
ticular error.  It  is  in  awarding  a  penalty  of  five  per  cent 
against  a  tax  payer,  who  maybe  delinquent  for  a  single  day,  in 
the  payment  of  his  taxes.  We  do  not  think  the  legislature  has 
any  power  whatever  to  impose  this  penalty  for  this  delay,  for 
the  plainest  of  all  reasons,  that  the  taxes  would  not  be  uniform. 
One  man  would  pay,  on  the  same  valuation,  on  December  31, 

1866,  one  hundred  dollars,  but  he  who  paid  on  January  1, 

1867,  would  be  required  to  pay  one  hundred  and  five  dollars. 
The  basis  of  this  additional  tax,  is  not  in  the  valuation  of  the 
propert}",  but  is  a  penalty,  arbitrarily  imposed,  for  delay  in 
payment  of  the  tax.  The  city  counsel  has  shown  no  authority 
for  the  imposition. of  any  penalty.  The  law  provides  the  land 
shall  be  sold,  if  the  taxes  assessed  against  it  are  not  paid  in  the 
time  required.  This  is  as  far  as  the  legislature  can  rightfully 
go,  under  a  Constitution  recognizing  uniformity  of  taxation. 

The  other  objections  seem  to  come  under  the  curative  power 
of  sections  15  and  30  of  the  charter.  If  they  do.  not,  they  are 
not  of  sufficient  importance  to  require  a  critical  examination, 
the  main  points  being  fully  discussed  and  decided. 

For  the  error  in  imposing  a  penalty  of  five  per  cent,  in  addi- 
tion to  the  taxes  assessed,  and  rendering  judgment  therefor,  the 
judgment,  on  that  account,  must  be  reversed,  in  that  particular 
only.     The  cause  is  remanded   to  the  Superior  Court,  with 
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instructions   to   render    judgment   on   the  warrant,   omitting 
therefrom  the  five  per  cent. 

At  the  September  Term,  1867,  a  rehearing  was  granted  in 
this  case,  on  the  petition  of  the  appellants,  in  order  that  the 
court  might  further  consider  the  question  of  the  legality  of 
imposing  the  penalty  for  non-payment  of  the  taxes  assessed. 
Thereupon,  the  following  additional  opinion  of  the  court  was 
announced : 

Per  Curiajm  :  On  this  application  for  a  rehearing  we  are 
referred  to  the  case  of  Bristol  v.  The  City  of  Chicago,  22  111. 
587,  as  controlling  the  question  of  imposing  five  per  cent  on 
the  amount  of  taxes  not  paid  on  or  before  the  1st  day  of  Jan- 
uary in  each  year.  In  that  case,  the  law  authorized  the  collec- 
tion of  ten  per  cent  on  the  amount  of  the  special  assessment, 
in  case  the  owner  of  the  land  failed  to  pay  it  before  the  col- 
lector filed  the  delinquent  list,  on  an  application  for  an  order 
of  sale,  as  additional  costs.  That  the  legislature  may  provide 
for  the  recovery  of  reasonable  costs,  either  by  a  percentage  on 
the  amount  of  the  recovery,  or  by  fixing  specific  sums  in  a  bill 
of  items,  there  can  be  no  doubt.  In  that  case  the  law  was  sus- 
tained, as  it  gave  that  per  cent  as  additional  costs,  wliich  was 
manifestly  designed  to  cover  the  expense  of  making  and  adver- 
tising the  delinquent  list,  together  with  other  expenses  and 
outlays  incurred  by  the  application. 

The  per  cent  imposed  in  that  case  was  upon  a  special  assess- 
ment levied  for  the  improvement  of  a  wharf  in  the  city.  In 
such  cases,  after  the  levy  has  been  made,  labor  is  performed 
and  expenses  incurred  by  the  city  in  completing  the  improve- 
ment, on  the  faith  of  the  collection  of  the  assessment  to  meet 
the  outlay ;  and  it  is  therefore  but  reasonable,  that  the  person 
failing  or  refusing  to  pay  his  assessment,  should  contribute  to 
the  payment  of  interest  which  may  have  accumulated,  by  delay 
in  paying  for  labor  and  materials  procured  by  the  city  for  the 
construction  of  the  improvement.  One  of  the  objects  in  giving 
costs  is  to  cover  expenses  incurred  in  prosecuting  a  suit  for  the 
recovery  of  the   demand.     Hence   it  is  reasonable,  that   the 
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delinquent  tax  payer  sliould  in  some  mode  be  required  to  meet 
the  expense  incurred  in  prosecuting  a  suit  for  the  recovery  of 
the  amount,  which  remains  delinquent,  and  the  same  is  equally 
true  of  unpaid  special  assessments. 

T]iat  the  legislature  may  authorize  the  courts  to  impose  and 
render  a  judgment  for  such  a  penalty,  we  have  no  doubt;  but 
we  do  not  believe  that  such  a  power  can  be  conferred  upon  a 
mere  ministerial  officer,  without  any  opportunity  to  be  heard 
by  the  tax  payer.  It  will  be  observed,  that  in  Bristol's  case 
the  law  did  not  authorize  the  collector  to  impose  the  additional 
per  cent,  until  he  tiled  his  report  on  the  application  for  the 
order  of  sale  of  the  property,  and  it  was  then  adjudicated  upon 
by  the  court;  while,  in  this  case,  the  officer  was  authorized  to 
impose  it  long  before  the  terra  of  the  court  at  which  he  is 
required  to  file  his  report  of  the  delinquent  list,  which  is  at  the 
term  at  which  he  applies  for  judgment.  Had  the  ordinance  in 
this  case  only  provided  for  the  imposition  of  this  five  per  cent 
at  the  time  of  passing  tlie  order  for  the  sale  of  the  lands,  thus 
affording  the  tax  payer  an  opportunity  until  that  time  to  pay 
his  tax,  and  to  be  heard  in  the  court  whether  he  was  liable  to 
the  forfeiture,  this  case  would  then  have  come  within  the  prin- 
ciple of  Bristol's. 

The  facts  in  this  case  afford  an  illustration  of  the  hardship 
that  is  liable  to  occur  from  accident,  or  otherwise,  by  imposing 
a  penalty  at  a  previous  time.  It  appears  that  there  was  a  mis- 
take of  a  large  amount  in  the  case  of  the  cliamber  of  com- 
merce, and  before  it  could  be  corrected  the  first  of  January  had 
arrived,  and  the  penalty  claimed  and  attempted  to  be  imposed, 
without  any  fault  on  their  part.  To  impose  such  a  penalty, 
under  these  circumstances,  would  be,  to  say  the  least,  a  hard- 
ship and  a  wrong.  If,  however,  the  penalty  should  not  be 
imposed  until  after  the  collector's  report  is  filed  on  the  applica- 
tion for  the  judgment,  then  all  have  a  fair  opportunity  to  pay 
their  tax,  and  be  heard  against  a  forfeiture.  We  are  aware  of 
no  case  where  a  forfeiture  may  be  imposed  and  enforced,  except 
by  a  judgment  of  a  court  of  competent  jurisdiction.  If  the 
collector  may  impose  this  per  cent,  he  can  enforce  it  by  distress 
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and  sale  of  property,  without  tlie  tax  payer  having  been  legally 
adjudged  to  have  incurred  a  penalty.  When  a  per  cent  is 
imposed  for  taking  an  appeal  for  delay,  or  for  failing  to  pay  a 
note  due  to  the  school  fund,  the  penalty  is  imposed  by  the 
judgment  of  the  court,  and  not  by  the  creditor,  or  a  ministerial 
officer.  It  is  believed  to  be  a  general  rule,  without  an  excep 
tion,  that  forfeitures  cannot  be  enforced,  except  through  the 
judgment  of  a  court  of  competent  jurisdiction,  and  this  is  true 
whether  it  be  called  costs,  damages,  or  a  penalty.  A  judgment 
must  be  first  had  before  satisfaction  can  be  enforced. 

We  do  not,  therefore,  regard  Bristol's  case  as  governing  this, 
as  it  is  materially  different  both  in  the  facts  and  principles 
involved.     With  these   additional  reasons   we   adhere  to  the 

original  opinion  filed  in  the  case. 

Judgment  affirmed. 


Charles  W.  Clayton 

V. 

The  City  of  Chicago. 

1.  Taxes — concerning  svfflciency  of  specification  in  a  particula/r  ordin  ance  — 
of  the  object  of  the  tax  imposed.  Under  section  4,  chapter  9,  of  the  revised 
charter  of  1863,  of  the  city  of  Chicago,  which  requires  the  object  of  the  tax  to 
be  specified,  an  ordinance  was  passed  imposing  a  tax  of  one  mill  on  the  dollar 
for  permanent  improvements.  Held,  that  this  was  a  sufficient  specification  of 
the  purpose  of  the  tax. 

2.  Same  —  mere  informality  in  procedure  —  icill  not  vitiate  tax  levied.  An 
ordinance  levying  taxes,  and  passed  before  the  tax  lists  were  completed  by  the 
clerk  and  signed  by  the  assessors,  does  not  vitiate  the  tax  thereby  imposed, 
every  thing  having  been  done  that  was  necessary  to  authorize  the  levy.  It  ia 
such  an  informality  in  the  procedure  as  the  charter  expressly  provides  shall 
not  vitiate  the  tax. 

3.  Notice  by  tax  collector  —  in  what  proceeding  its  sufliciency  may  he 
questioned.  The  charter  of  the  city  of  Chicago  requires  that  the  collector, 
when  he  receives  a  warrant  for  the  collection  of  taxes,  shall  give  notice,  that, 
after  the  expiration  of  sixty  days,  he  will  levy  on  the  personal  property  of  all 
persons  who  have  failed  to  pay.  On  an  application  for  judgment  against  the 
land  assessed,  whether  the  collector  did  or  did  not  give  notice  that  he  would 
levy  on  personal  property  in  default  of  pajTiient,  is  wholly  immaterial ;  so,  in 
Buch  proceeding,  the  sufficiency  of  the  collector's  notice  in  that  regard  cannot 
be  questioned. 

4.  FoKMER  DECISION.  The  case  of  Scainmon  v.  The  City  of  Chicago, 
ante,  p.  269,  is  decisive  of  the  other  questions  presented  in  this  case. 
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Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  states  the  case. 

Messrs.  E.  A.  Rucker  and  J.  S.  Page,  for  the  appellant. 

Mr.  S.  A.  Irvin,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

Tliis  was  an  application  in  the  Superior  Court  of  Chicago  for 
judgment  against  certain  real  estate  for  the  non-payment  of 
taxes.  The  main  question  presented  by  the  record  is  the  addi- 
tion by  the  assessors  of  forty  per  cent  to  the  valuation  of 
property  in  the  south  division.  We  have  decided  at  the 
present  term,  in  the  case  of  Scammon  v.  The  City  of  Chicago^ 
ante,  p.  269,  that  this  addition  was  legal,  and  it  is  only  neces- 
sary here  to  refer  to  the  opinion  already  filed  in  that  case. 

The  appellant  also  takes  some  further  exceptions  to  the 
judgment. 

The  ordinance  imposing  this  tax  levied  "  one  mill  on  the 
dollar  for  permanent  improvements." 

It  is  objected  that  this  is  not  a  sufficient  specification  of  the 
purpose  of  the  tax  under  section  4,  chapter  9,  of  the  charter, 
which  requires  the  object  of  the  levy  to  be  specified.  The 
ordinance  levying  the  tax  provides  for  the  levy  of  four  and 
one-half  mills  to  defray  contingent  expenses,  —  one  mill  for  per- 
manent improvements,  three  mills  for  public  expenses,  and 
various  other  rates  for  difl*erent  purposes  which  are  specified  in 
the  ordinance.  We  are  of  opinion  that  the  levy  of  one  mill 
for  "  permanent  improvements,"  was  a  sufficient  specification. 
It  would  be  obviously  impossible  to  specify  by  ordinance  at 
the  beginning  of  the  fiscal  year,  in  a  large  and  rapidly  grow- 
ing city,  every  permanent  improvement  that  might  be  required 
in  the  course  of  the  next  twelve  mouths.  Bridges,  streets, 
sidewalks,  market  houses,  and  other  improvements  of  like 
character,  might  become  necessary  where  no  such  neces^.ty 
couUl  have  been  foreseen  ;  and  it  was  the  evident  intent  of  the 
legislature  to  grant  power,  in  the  8th  clause  of  the  1st  section 
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of  chapter  8,  to  levy  a  tax  under  the  general  head  of  perma- 
nent improvements. 

The  charter  requires  that  the  collector,  when  he  receives  a 
warrant  for  the  collection  of  taxes,  shall  make  publication  of 
Buch  fact,  and  give  notice  that,  after  the  expiration  of  sixty 
days,  he  will  levy  on  the  personal  property  of  all  persons  who 
have  failed  to  pay.  It  is  objected  that  the  notice  in  the 
present  case  did  not  state  that  the  collector  would  make  a  levy 
on  personal  property  in  case  of  failure  to  pay.  The  notice 
was,  that  "  in  default  of  payment,  the  taxes  will  be  collected  at 
the  cost  and  expense  of  persons  liable  for  the  payment  thereof" 
If  the  question  before  us  were  in  regard  to  the  validity  of  a 
levy  made  by  the  collector  upon  personal  property,  it  would 
be  necessary  to  decide  whether  the  foregoing  notice  was  a 
sufficient  compliance  with  the  statute.  But  it  is  an  applica- 
tion for  judgment  against  the  land,  and  whether  the  collector 
did  or  did  not  give  notice  that  he  would  levy  on  personal 
property  in  default  of  payment,  is  wholly  immaterial.  If  he 
had  given  such  notice,  he  would  have  been  under  no  obliga- 
tion to  make  such  levy  before  applying  for  judgment.  The 
material  portion  of  this  notice,  so  far  as  regards  the  present 
proceeding,  was,  that  the  warrant  was  in  his  hands,  and  tliat 
persons  interested  could  make  payment.  In  these  respects  the 
notice  was  unobjectionable.  No  objection  is  taken  to  the  sub- 
sequent notice  of  the  intended  application  for  judgment  against 
the  lands,  whicli  seems  to  have  been  all  that  the  law  required. 

It  is  also  objected,  that  the  ordinance  levying  tlie  taxes  was 
passed  before  the  tax  lists  were  completed  hy  the  clerk  and 
signed  by  the  assessors.  As  is  remarked  in  the  printed  opinion 
of  the  judge  who  tried  this  case  in  the  Supei'ior  Conrt,  it  is 
true  the  lists  had  not  been  mechanically  completed  and  signed, 
but,  nevertheless,  all  had  been  done  that  was  necessary,  in  order 
to  enable  the  common  council  to  impose  the  tax.  The  assessors 
ha.d  revised  and  corrected  their  lists,  and  decided  to  add  the 
^orty  per  cent  to  the  valuation  of  the  south  division,  and  liad 
made  an  order  directing  the  clerk  to  make  the  addition. 
Nothing  remained  to  be  done  but  a  clerical  act,  the  mere  copy- 
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ing  of  the  rolls  into  a  book,  to  be  signed  by  the  assessors,  and 
adding  the  forty  per  cent.  The  total  valuation  could  as  well 
be  determined  from  the  rolls  as  from  a  copy  made  from  them, 
as  it  only  was  necessary  to  add  the  forty  per  cent  in  the  manner 
directed  by  the  assessors.  This  objection  goes  simply  to  the 
form  of  precedure,  and  not  to  the  substance,  and  the  charter 
expressly  provides,  that  no  such  informality  shall  vitiate  the  tax. 

There  are  several  other  objections  taken  to  this  judgment, 
but  they  are  so  utterly  unimportant,  that  counsel  cannot  have 
placed  any  reliance  upon  them,  and  we  do  not  deem  it  neces- 
sary to  recapitulate  them. 

There  is,  however,  one  fatal  error  —  the  addition  of  the  five 
per  cent  penalty.  This  we  have  decided  in  the  case  of  Scam- 
mon  V.  The  City  of  Chicago^  already  referred  to,  and  our 
reasons  for  so  ruling  are  given  in  that  opinion. 

Judgment  reversed. 
John  Kennedy,  Jr., 

V. 

The  People  of  the  State  of  Illinois. 

1.  Mistake  —  occurring  in  a  record,  how  may  he  corrected.  When  in  the 
record  of  a  criminal  case,  a  clerical  error  is  made,  the  court  has  the  power  to 
permit  such  mistake  to  be  corrected,  upon  a  proper  application  by  the  people. 

3.  Instructions  —  in  a  criminal  proceeding  —  unnecessary  that  each  one 
should  state  the  laio  of  a  reasonable  doubt.  In  a  criminal  proceeding?  it  is  not 
necessary  that  each  instruction  given  to  the  jury  should  inform  them,  that 
before  they  could  convict,  they  must  believe  the  accused  to  be  g-uilty  beyond  a 
reasonable  doubt. 

3.  Evidence  —  going  to  the  credit  of  a  witness.  In  a  proceedin^r  upon  an 
indictment  for  an  assault  with  intent  to  commit  a  rape,  the  prisoner,  in  his 
rebutting  testimony,  showed,  that  the  prosecuting  witness  had  stated,  before 
the  trial,  to  others,  that  it  was  a  person  other  tlian  the  accused  who  had  made 
the  assault  upon  her,  and  had  described  such  person  to  them,  and  that  tlie 
description  then  given  was  different  from  that  given  on  the  trial  l)y  her,  which 
evidence  the  court  excluded  by  remarking  in  the  presence  of  the  jury,  af*er 
reciting  it,  "  that  it  amounted  to  nothing."  Held,  that  the  remarks  of  the 
court,  in  assuming  to  determine  the  weight  of  the  evidence,  were  erroneous, 
being  calculated  to  exclude  from  the  consideration  of  the  jury  testimony  which 
was  proper,  and  should  have  been  admitted. 
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Writ  of  Ekrob  to  the  Circuit  Court  of  Ogle  county;  the 
Hon.  William  W".  Heaton,  Judge,  presiding. 

This  was  a  proceeding  upon  an  indictment  found  against  the 
plaintiff  in  error,  for  an  assault  upon  Nancy  McManus,  with  « 
intent  to  commit  a  rape.  The  cause  was  tried  at  the  November 
Term,  1866,  of  the  Ogle  county  Circuit  Court,  and  tlie  defend- 
ant found  guilty ;  whereupon  motions  for  a  new  trial,  and  in 
arrest  of  judgment,  were  severally  made  and  overruled,  and 
afterward,  on  application  to  this  court,  a  writ  of  error  was 
ordered  to  issue,  and  made  a  supersedeas,  so  far  as  to  stay  the 
execution  of  the  sentence  of  five  years'  imprisonment  in  the 
penitentiary,  Yarious  errors  were  assigned,  all  of  which  are 
fully  noticed  in  the  opinion. 

Messrs.  Dutcheb  &  Mix,  and  Messrs.  Lelaot)  &  Blanchakd, 
for  the  plaintiff  in  error. 

Mr.  David  MoCaktnet,  for  the  people. 

Mr.  Chief  Justicb  "Walker  delivered  the  opinion  of  the 
Court : 

It  is  insisted,  that  the  record  in  this  case  fails  to  show  that 
the  indictment  was  returned  by  the  grand  jury  into  open  court. 
The  record,  however,  recites,  that  they  did  so  report  a  bill  for 
the  crime  of  rape,  properly  indorsed  and  signed  a  true  bill  by 
the  foreman.  The  case  was  docketed  and  numbered,  and  it 
appears  that  the  case  was  tried,  tlie  verdict  returned,  and  the 
judgment  rendered  in  a  case  of  the  same  title  and  number. 
The  indictment  copied  into  the  record  is  for  an  assault  with 
intent  to  commit  a  rape,  and  was  properly  indorsed  and  signed 
by  the  foreman.  We  might  no  doubt  from  these  facts  infer, 
that  this  was  the  only  indictment  presented  against  the  accused, 
and  that  it  was  a  clerical  error  of  the  clerk  in  entitling  the 
cause  when  the  presentment  was  made.  But  in  the  view  we 
take  of  this  case,  we  deem  it  unnecessary  to  pass  on  this  point. 
If  such  a  mistake  was  made,  the  court  below  has  the  power  to 
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permit  tlie  record  to  be  amended  ui3on  a  proper  application  bj 
the  people. 

It  is  also  insisted,  that  the  instructions  given  on  behalf  of  the 
prosecution  are  erroneous.  It  is  true,  that  a  portion  of  these 
instructions  fail  to  inform  the  jury  that  they  must  believe  the 
accused  to  be  guilty  beyond  a  reasonable  doubt  before  they 
could  convict.  A  portion  of  these  instructions  do  so  inform 
the  jury,  and  in  so  clear  a  manner,  that  they  could  not  have 
been  misled,  and  the  same  instruction  is  repeated  in  several  of 
those  given  for  plaintiff  in  error.  It  is  not  necessary  that  each 
instruction  shall  contain  such  an  announcement.  Some  of  the 
instructions  given  select  particular  portions  of  the  evidence, 
and  inform  the  jury  that  such  facts  tend  to  prove  the  issue 
are  proper  to  be  considered  by  the  jur}'.  Evidence  is  only 
admitted  because  it  tends  to  prove  the  issue,  and  when  admit- 
ted it  is  all  for  the  consideration  of  the  jury.  This  being  so,  it 
is  not  a  practice  that  should  be  encouraged  to  give  such  instruc- 
tions. It  gives,  in  the  estimation  of  the  jury,  in  many  cases, 
undue  weight  to  such  tacts.  And  while,  as  a  general  rule,  we 
would  not  feel  warranted  in  reversing  for  that  reason,  still  the 
better  practice  is,  that  they  should  not  be  given. 

The  accused,  in  his  rebutting  evidence,  introduced  Burch, 
and  on  his  cross-examination  he  stated,  that  on  the  night  the 
assault  was  made,  and  immediately  after  it  occurred,  he  saw 
the  prosecuting  witness,  and  that  she  then  stated  that  it  was 
Jillson's  hired  man  who  made  the  assault,  and  that  he  wore  a 
white  hat  at  the  time.  To  this  answer  the  prosecution  ob- 
jected, and  the  evidence  was  excluded.  This  was  erroneous, 
as  the  accused  had  the  right  to  prove  that  she  had  given  dif- 
ferent and  contradictory  accounts  of  the  transaction.  This 
was  proper  evidence  to  test  her  recollection,  to  test  her  dispo- 
sition to  state  the  facts  fairly,  and  to  enable  the  jury  to  ascer- 
tain the  value  of  her  evidence. 

It  appears  from  the  record,  that  the  court  below,  on  the  trial 
and  in  the  hearing  of  the  jury,  stated,  that,  "  whatever  Mrs 
McManus  may  have  said  to  Burch  and  Yanston  that  night,  or  to 
Jillson  in  the  morning  after,  as  to  its  being  Jillson'^hired  man 
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that  assaulted  her,  and  that  it  was  a  thick  set,  dai-k  eomplex- 
ioned  man,  with  a  white  hat  on,  amounted  to  nothing,  when 
the  proof  shows  that  as  soon  as  she  saw  him,  she  said  he  was 
not  the  man."  An  exception  was  taken  to  this  statement. 
The  court,  in  this,  assumed  the  province  of  the  jury  in  deter- 
mining the  weight  of  the  evidence.  It  was  for  the  jury,  and 
not  the  court,  to  say  whether  these  statements,  if  made, 
amounted  to  any  thing.  And  such  remarks,  made  by  the 
court  in  the  hearing  of  the  jury,  are  well  calculated  to  exclude 
from  their  consideration  such  evidence.  These  remarks 
amounted  to  an  exclusion  of  this  evidence  from  the  jury,  while 
it  was  proper  for  their  consideration.  If  they  believed  that 
she  had  made  different  statements  of  the  facts,  it  was  for  the 
jury  to  determine  whether  they  impaired  the  weight  of  her 
testimony.  We  are  of  the  opinion,  that  the  court  erred  in 
making  these  remarks  in  the  hearing  of  the  jury.  The  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 

Jicdgment  reversed. 


Charles  W.  Dean 

V. 

Joseph   Gecman. 

1.  Pleading  at  law  — fUng  new  pleas  —  after  demurrer  sustained  —  waiver 
of  first  pleas.  The  practice  is  well  settled,  that  where  a  defendant,  after  hia 
pleas  have  been  adjudged  bad  on  demurrer  for  substance,  takes  leave  to 
amend,  and  files  as  an  amended  plea  a  new  and  different  plea,  he  thereby 
waives  his  first  pleas  and  cannot  assign  for  error  the  decision  of  the  court  sus- 
taining the  demurrer. 

2.  Practice — finding  upon  the  issue  of  nul  tiel  record  —  when  presumed 
cmyeAt.  The  finding  of  a  court  upon  the  issue  of  nul  tiel  record  will  be  pre- 
sumed correct  in  the  absence  of  a  bill  of  exceptions. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Erastus  S.  Williams,  Judge,  presiding. 

The  opinion  states  the  case. 
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Messrs.  Storrs  &  Johnston,  for  the  plaintiff  in  error. 
Mr.  W.  K,  McAllister,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  on  a  judgment  brought  in  the 
Circuit  Court  of  Cook  county  by  Charles  W.  Dean  against 
Joseph  Gecman. 

To  the  action  the  defendant  filed,  first,  tlie  plea  of  nil  debet, 
and  second,  a  special  plea,  averring  that  the  judgment  was 
obtained  on  an  award  made  by  the  committee  of  arbitration  of 
the  board  of  trade  of  Chicago,  setting  out  in  full  the  act  of 
incorporation  of  the  board,  and  then  averring  that  the  award 
was  not  in  compliance  with  the  act  and  was  null  and  void,  as 
not  being  in  conformity  with  the  submission,  setting  out  the 
article  of  submission.  A  third  plea  was  filed  attacking  the 
constitutionality  of  the  act  of  incorporation  on  grounds  set 
forth  in  the  plea. 

The  plaintiff  demurred  severally  to  each  of  these  pleas,  and 
the  court  sustained  the  demurrer,  whereupon  the  defendant 
asked  and  obtained  leave  to  amend,  which  he  did  by  filing  the 
plea  of  mil  tiel  record,  on  which  the  issue  was  made  up,  and 
found  for  the  plaintiff,  on  which  judgment  was  rendered. 

To  reverse  this  judgment,  the  record  is  brouglit  here  by  writ 
of  error,  and  many  errors  assigned,  which  we  have  carefully 
examined,  as  also  the  argument  submitted  by  the  counsel  for 
the  plaintiff  in  error. 

The  argument  is  made  to  bear  on  the  special  pleas,  but,  as 
they  were  adjudged  bad  on  demurrer,  not  for  any  formal  defect, 
but  for  substance,  and  leave  given  to  amend,  which  was  done 
by  filing  a  new  and  different  plea,  it  is  impossible,  under  the 
repeated  rulings  of  this  court,  that  the  quality  of  those  pleas,  or 
the  facts  averred  in  them,  can  be  now  considered.  The  only 
question  is,  was  the  issue  on  the  plea  of  nul  tiel  record  properly 
found,  which,  in  the  absence  of  a  bill  of  exceptions,  we  must 
presume  was  correctlh  found.  Wann  v.  McGoon,  2  Scam.  74; 
Crisman  v.  Matthews,  1  id.  148.     As  the  record   stands,  the 
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questions  discussed  by  plaintifl''s  counsel  do  not  arise  on  it,  and 
are  not  presented  by  it.  The  judgment  on  which  this  action 
was  brought  was  described  in  the  declaration  as  a  judgment 
rendered  by  the  Circuit  Court  of  Cook  county  at  a  certain  term 
thereof,  and  under  the  issue  made,  such  a  judgment  was  pro- 
duced in  proof,  as  we  must  presume,  in  the  absence  of  a  bill  of 
exceptions  ;  and,  being  produced,  it  sustained  the  issue  on  behalf 
of  the  plaintiff,  and  nothing  remained  to  the  court  but  to  give 
judgment  for  him.  The  record  of  the  judgment  imported 
absolute  verity,  against  which  nothing  could  be  alleged  save 
fraud. 

We  have  been  referred  to  the  case  of  Hamlin  v.  Reynolds 
et  al.,  22  111.  207,  as  having  a  direct  bearing  on  this  question 
of  pleading.  In  tliat  case  there  were  three  pleas,  one  the  gen- 
eral issue,  and  the  other  two  special  pleas,  to  which  the  court 
had  sustained  a  demurrer.  No  leave  was  taken  to  amend,  nor 
was  there  any  new  plea  filed,  consequently  the  decision  of  the 
court  upon  the  demurrer  remained  an  open  question,  to  be 
considered  on  error.     The  cases  are  entirely  different. 

Hard  as  this  case  may  be  upon  the  plaintiff  in  error,  it  is  not 
in  our  power,  having  regard  to  long  established  principles,  to 
relieve  him,  and  we  must  affirm  the  judgment. 

Judgment  affirmed. 


Timothy  D.  Mahony 

V. 

Michael  D.  Davis  et  al. 

1.  Practice — jurisdiction  to  send  process  out  of  county.  Under  the  act  of 
18G1,  amendatory  of  our  practice  act,  a  sole  defendant  cannot  be  sued  out  of 
the  county  where  he  resides,  or  may  be  found,  unless  the  contract  upon  which 
the  suit  is  brought,  was  actually  made  in  the  county  where  suit  is  brought, 
and  the  plaintiflf  resides  in  that  county. 

3.  Same.  And  when  a  party  living  in  La  Salle  county  gave  in  that  county 
au  order  to  the  traveling  agent  of  a  merchant  residing  in  Cook  county,  for  the 
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purchase  of  certain  goods,  upon  wliich  they  were  sent  to  him,  such  contract 
cannot  be  sued  upon  in  Cook  county,  and  process  sent  to,  and  served  upon,  the 
defendant  in  La  Salle  county. 

3.  SjVME.  Such  contract  cannot  be  said  to  have  been  "  actually  made"  in 
Cook  county ;  as  the  sense  in  which  those  words  are  used  in  the  act,  evidently 
has  reference  to  the  actual  presence  of  the  parties,  and  not  to  a  constructive 
presence,  in  the  form  of  an  offer  by  letter,  or  verbally  transmitted. 

4.  Same  —  in  cases  tried  by  the  court  —  motion  for  a  new  trialis  not  neces- 
sary. In  cases  tried  by  the  court,  it  is  not  necessary  that  a  motion  for  a  new 
trial  should  be  made,  in  order  that  the  evidence  in  the  case  may  be  reviewed 
in  this  court. 

5.  Same  —  motion  confined  to  cases  tried  before  a  jury.  It  ia  only  to  cases 
when  a  trial  is  had  by  a  jury,  that  the  practice  of  moving  for  a  new  trial  ia 
confined. 

;         Writ  of  Eerok  to  the  Superior  Court  of  Chicago. 

This  was  an  action  in  assumpsit,  brought  in  the  court  below, 
by  the  defendants  in  error  against  the  plaintiff  in  error,  to 
recover  for  a  quantity  of  cheese,  alleged  to  have  been  sold  to 
him  under  a  contract  made  with  tliem  in  Cook  county.  The 
defendant  resided  in  La  Salle  county,  and  was  sued  in  Cook 
county,  and  process  sent  to,  and  served  upon  him  in  La  Salle 
county.  The  question,  therefore,  of  the  jurisdiction  of  the 
court  below  over  the  defendant,  is  the  sole  question  presented. 

Messrs.  Leland  &  Blakohaed,  for  the  plaintiff  in  error. 

Messrs.  Watte  &  Clakke,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  whether  a 
person  living  in  La  Salle  county,  and  giving  an  order  in  that 
county  to  a  traveling  agent  of  a  Chicago  merchant,  upon 
which  goods  are  sent  to  such  person  in  La  Salle  county,  renders 
himself  liable  to  be  sued  in  Cook  county,  and  have  process 
sent  and  served  in  La  Salle.  Prior  to  the  act  of  1861,  it  was 
lawful  to  bring  suit  in  the  county  of  the  plaintiff,  and  sen  J 
process  to  any  other  county  in  the  State,  provided  the  cause 
of  action  accrued  in  the  county  of  the  plaintiff.  It  was  also 
19  — 44th  III. 
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lawful  to  bring  suits  in  tlie  county  where  a  contract  had  been 
specifically  made  payable. 

By  the  act  of  1861,  the  law  was  so  amended  that  a  sole 
defendant  cannot  be  sued  out  of  the  county  where  he  resides 
or  may  be  found,  unless  the  contract  upon  which  the  suit  is 
brought  has  been  actually  made  in  the  county  where  the  suit 
is  brought,  and  the  plaintiff  resides  in  that  county.  The  old 
law  was  somewhat  uncertain  in  its  language,  as  it  s])oke  of  a 
contract  "  accruing."  This  term  was  construed,  in  Phelps  v. 
MeGee,  18  111.  158,  in  application  to  contracts,  to  be  synony- 
mous with  "  made  "  or  "  executed,"  and  to  refer  to  the  place 
where  the  contract  was  made.  This  construction  was  followed 
in  Aird  v.  Ilaynie^  36  111.  1Y6,  where  the  suit  was  brought  in 
Alexander  county,  the  summons  served  in  Marion  county,  and 
the  defendant  pleaded  that  the  cause  of  action  accrued  in 
Marion  and  not  in  Alexander.  The  plaintiff  insisted,  that,  as 
he,  as  assignee,  was  suing  the  assignor  of  a  note,  the  cause  of 
action  "  accrued "  to  him  in  Alexander  county,  where  he 
lived  when  the  assignor  became  liable,  and  that,  therefore,  the 
proof  did  not  support  the  plea.  But  we  held,  the  averment 
in  the  plea,  that  the  cause  of  action  accrued  in  Marion  county, 
was  equivalent  to  an  averment  that  the  contract  was  made  in 
Marion  county,  and  that  the  plea  was  supported  by  proof  that 
the  note  was  made  and  indorsed  in  Marion  county. 

The  construction  which  the  court  found  it  necessary  to  give 
to  the  term  "  accrued,"  in  this  act,  in  reference  to  contracts, 
the  legislature  emphatically  adopted  in  the  act  of  1861,  by 
substituting  the  words  "  actually  made,"  and  in  order  to  still 
further  limit  the  right  to  send  a  summons  to  a  foreign  county, 
they  provided  that  sole  defendants  should  not  be  sued  beyond 
the  county  v;here  they  reside  or  may  be  found,  except  in  that 
particular  case. 

To  allow  this  suit  to  be  maintained  would  contravene  the 
clear  policy  of  the  legislature.  This  contract  was  not  "  actually 
made  "  in  Chicago,  in  the  sense  in  wliich  those  words  are  used 
in  the  act  of  1861.  It  is  true,  as  contended  by  the  counsel  for 
defendants  in  error,  that  there  was  no  concurrence  of  minds  (ad* 
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mitting  that  the  traveling  agent  was  authorized  only  to  receive 
orders  and  not  to  sell),  until  the  plaintiff  accepted  the  defendant's 
order  in  Chicago.  The  contract  was  tlien  first  completed.  But 
nevertheless  it  was  not  "  made  "  in  Chicago,  in  the  legislative 
sense.  The  offer  was  as  essential  to  the  contract  as  the  accept- 
ance, and  the  offer  was  made  in  La  Salle  county.  The  time  when 
the  minds  of  the  parties  met  was  the  moment  of  acceptance, 
but  where  was  the  place  —  that  is,  where  were  the  parties  at 
that  moment  of  time.  One  of  them  was  in  Cook  county,  and 
the  other  was  in  La  Salle.  Now,  the  le2;islature,  in  amending 
the  law,  and  in  using  the  words  "  actually  made,"  evidently 
had  reference  to  the  actual  presence  of  the  parties,  and  not  to 
some  constructive  presence  in  the  shape  of  an  offer  sent  by 
letter,  or  by  a  verbal  message.  This  defendant  was  not  present 
in  Cook  county  at  any  time,  in  regard  to  this  contract,  and 
therefore  did  not  fall  under  the  jurisdiction  of  its  courts. 

That  the  law  must  receive  this  construction,  will  be  perfectly 
manifest,  if  we  consider  the  results  of  the  opposite  interpreta- 
tion. Chicago  is  the  great  commercial  center  of  the  State.  A 
very  large  proportion  of  the  merchandise  consumed  in  this 
State  is  ordered  from  Chicago,  either  by  letter  or  through 
traveling  agents  of  Chicago  houses.  Lf  it  should  be  held  that 
every  order  thus  sent  is  to  be  considered  a  contract  made  in 
Chicago,  although  the  party  sending  it  was  never  there,  and  if, 
upon  such  an  order,  such  party  is  liable  to  be  sued  in  the 
Chicago  courts,  the  effect  would  be  to  throng  those  courts  with 
defendants  brought  from  all  portions  of  this  vast  State,  at  such 
a  sacrifice  of  time  and  money  that  they  would  often  submit  to 
the  payment  of  an  unjust  demand  rather  than  litigate  it  at 
such  a  distance  from  their  business  and  their  homes.  The 
legislature  intended  to  tolerate  nothing  of  this  kind,  and  to 
give  such  a  construction  to  the  law,  would  be  not  only  most 
unjust  to  traders  in  the  country,  but  injurious  to  the  business 
of  Chicago  itself,  by  inducing  purchasers  in  some  parts  of  the 
State  to  send  their  orders  to  some  city  beyond  our  State  limits. 

It  is  objected  that  we  cannot  review  the  evidence  in  this 
case,  because  there  was  no  motion  for  a  new  trial.     There  is 
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an  early  decision  of  the  court  to  that  effect,  but  the  late  prac- 
tice of  the  court  has  been  to  confine  that  decision  to  cases 
where  the  trial  was  by  a  jury.  In  the  present  instance  it  was 
by  the  court,  and,  the  judge  having  once  passed  upon  the  evi- 
dence, it  was  not  necessary  to  go  through  the  form  of  submit- 
ing  it  to  him  again  by  moving  for  a  new  trial.  Metcalf  s. 

Fouts,  27  111.  113. 

Judgment  reversed. 


The  Illinois  Central  Railroad  Company 

V. 

GusTAVE  Demars 

1.  Measure  of  damages.  In  an  action  against  a  railroad  company  for  a 
failure  to  furnish  passenger  cars,  as  agreed  upon,  for  an  excursion,  at  a  stipu- 
lated price,  the  measure  of  recovery  would  be  the  amount  the  plaintiff  would 
have  received  as  passage  money,  if  the  train  had  gone  as  proposed,  less  the 
amount  agreed  to  be  paid  for  the  use  of  the  cars. 

2.  Contracts  —  need  not  be  performed  in  imtallmenta.  Where  the  contract 
on  the  part  of  the  company,  in  such  case,  was  to  furnish  six  cars,  upon  certain 
notice  to  be  given,  and  there  was  a  request  for  only  four  cars,  a  failure  to  fur- 
nish the  smaller  number  was  no  breach  of  the  contract.  The  company  had  a 
right  to  perform  the  contract  as  an  entirety,  or  could  not  be  required  to  per- 
form it  at  all. 

Appeal  from  Circuit  Court  of  Kankakee  county ;  the  Hon. 
Chakles  R.  Stake,  Judge,  presiding. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  Geo.  0.  Campbell  and  Mr.  H.  Loeestg,  for  the  appellant. 

Mr.  Thos.  p.  Bonfield,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
Kankakee  Circuit  Court  against  appellant,  to  recover  for  a 
breach  of  contract  to  furnish  six  passenger  cars  upon  three 
days'  notice.     On  the  trial  below,  appellee  introduced  in  evi- 
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dence  a  letter  written  by  W.  P.  Jolmson,  as  general  passenger 
agent,  in  wliicli  he  says  that  appellee's  communication  to  Mr. 
Ilughitt,  general  superintendent,  had  been  placed  in  his  hands 
for  reply.  He  says  they  will  charter  appellee  six  cars  to 
Chicago,  and  to  return,  for  fifty-six  dollars  eacli ;  that  he  can 
have  them  at  any  time  by  giving  the  station  agent  tliree  days' 
notice,  and  requesting  him  to  give  notice.  This  was  dated  the 
28th  day  of  August,  1856. 

Appellee  proved,  that  on  the  22d  of  September  following,  he 
gave  notice  to  the  station  agent  that  he  wanted  four  cars  on 
tlie  following  Tuesday  morning.  The  agent  telegraphed  to 
Johnson  on  the  day  appellee  gave  notice  that  he  wanted  the 
cars.  The  station  agent  received  no  reply,  nor  were  the  cars 
furnished.  The  station  agent  testified,  that  he  had  no  authority 
to  make  a  contract  for  cars  with  appellee,  nor  did  he  make  any ; 
that  Hughitt  was  the  agent  for  letting  tlie  cars.  Appellee 
proved  that  lie  sold  two  hundred  and  forty-three  tickets,  at 
one  dollar  and  fift}^  cents  each,  for  the  excursion,  on  the  25th  of 
September,  and  that  the  money  was  refunded. 

The  jury  fonnd  a  verdict  in  favor  of  appellee  for  $376.  A 
motion  for  a  new  trial  was  entered,  and  overruled,  and  judg- 
ment rendered  by  the  court  on  the  verdict,  to  reverse  wliich 
this  appeal  is  prosecuted. 

It  is  urged  that  the  court  below  erred  in  allowing  appellee 
to  introduce  evidence  of  the  number  of  persons  at  the  depot 
on  the  morning  of  the  25th  of  September,  the  time  he  had 
given  notice  that  his  excursion  would  be  made.  This  was 
error,  unless  it  had  appeared  that  these  persons  intended  to  go 
on  the  cars  chartered  by  appellee,  and  were  not  of  those  who 
had  purchased  tickets.  Had  that  appeared,  then  the  jury 
would  have  been  authorized  to  take  into  consideration  the 
amount  he  would  have  thus  received  over  and  above  that 
received  on  the  sale  of  tickets.  The  object  of  this  evidence  was 
to  ascertain  the  loss  he  had  sustained  by  not  obtaining  the 
cars.  It  could,  therefore,  have  made  no  difference  what  num- 
ber of  persons  were  there,  unless  they  had  intended  to  go  on 
appellee's  excursion  train  on  that  day. 
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The  measure  of  damages  would  be  the  amount  of  money 
appellee  lost  by  the  breach  of  contract,  and  to  ascertain  the 
amount  he  had  received  by  the  sale  of  tickets  and  the  sum  he 
would  have  received  from  others  had  the  train  gone  as  pro- 
posed, and  any  other  loss  sustained,  and  from  the  gross  sum 
deduct  the  cost  of  the  cars,  and  the  difference  would  have  been 
the  damage  sustained.  This  evidence  was  therefore  improper 
and  should  have  been  excluded. 

It  is  likewise  urged,  that  the  evidence  did  not  warrant  the 
verdict,  as  the  damages  were  excessive.  We  have  seen  that 
appellee  sold  two  hundred  and  forty-three  tickets,  which,  at  one 
dollar  and  fifty  cents  each,  makes  the  aggregate  sum  of  $364.50. 
The  amount  he  would  have  been  required  to  pay  for  four  cars 
would  have  amounted  to  $224,  which,  taken  from  the  amount 
received  for  tickets,  would  have  left  $140.50,  which  might  have 
been  increased  by  proving  expense  for  advertising  and  the 
payment  of  agents  to  sell  tickets.  But  in  no  view  we  can 
take  of  the  evidence  could  such  expense  have  reached  the 
amount  of  the  verdict.  If  twenty -five  or  thirty  dollars  were 
allowed  for  advertising,  the  sale  of  tickets  and  other  inci- 
dental expenses,  still  the  verdict  would  be  more  than  $100  too 
large.  The  jury  evidently  overlooked  the  fact,  that  the  cost 
of  the  cars  would  have  to  be  deducted  from  the  receipts,  on 
the  sale  of  tickets.  The  remainder  would,  under  the  evidence 
in  this  record,  have  been  the  measure  for  the  recovery.  For 
this  error  the  court  below  should  have  set  aside  the  verdict  and 
granted  a  new  trial. 

The  evidence  no  doubt  varied  from  the  contract  described  in 
the  first  count.  It  averred  a  contract  to  furnish  six  cars  on 
three  days'  notice,  while  the  proof  showed  a  request  to  furnish 
but  four.  When  the  company  agreed  to  furnish  a  certain 
number  of  cars,  they  were  guilty  of  no  breach  of  contract  in 
failino-  to  furnisli  a  larcjer  or  smaller  number.  Their  contract 
was  not  to  furnish  four  cars,  but  six.  A  demand  to  furnish  but 
four  was  not  a  request  to  perform  the  contract  they  had  made, 
but  it  was  for  a  different  thing.  They  could  not  be  in  default 
bv  refusing  to  perform  their  contract  in  parts.     They  had  con* 
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tracted  to  furnisli  a  specific  niiinber  to  be  furnished  all  at  the 
same  time,  and  appellee  liad  no  right  to  compel  them  to  fur- 
nish the  cars  in  installments.  They  had  a  right  to  perform 
their  contract  as  an  entirety,  and  to  require  it  to  be  performed 
otherwise  would  be  to  make  for  the  parties  a  new  contract. 
Until  he  demanded  the  six  cars  he  claims  to  have  contracted 
for,  and  the  company  had  refused  to  furnish  them,  there  was  no 
breach  of  contract  authorizing  a  recovery.  The  evidence  does 
not  tend  to  prove  such  a  demand,  and  the  judgment  was 
therefore  unauthorized,  and  must  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


The  City  of  Chicago 

V. 

Mary  Ann  Gallagher,  Administratrix,  etc. 

1.  Negligence — what  constitutes  —  corporations  making  improvements  mutt 
render  them  safe  to  the  public.  In  an  action  brought  by  G.  against  the  city  of 
Chicago,  for  the  loss  of  her  husband's  life,  caused  by  falling  into  a  slip,  it  ap- 
pearing by  the  proof  that  the  slip  was  crossed  by  a  bridge  much  narrower 
than  the  street,  and  that  there  was  no  protection  in  the  course  from  the  side- 
walk to  the  bridge  to  prevent  persons  proceeding  in  that  direction  from  falling 
into  it,  if  they  continued  in  a  direct  line  from  the  walk  to  the  slip,  —  Jield, 
that  the  omission  to  erect  proper  barriers  to  protect  persons  from  walking  or 
falling  into  it,  was  negligence  for  which  the  city  was  liable  for  all  damages 
resulting  therefrom. 

2.  Same.  The  city  having  permitted  the  excavation  to  be  made,  it  was  its 
duty  to  have  made  it  secure,  and  fully  protected  persons  in  passing  from 
walking  or  falling  into  it  under  any  circumstances. 

3.  Same  —  when  improvement  made  is  not  within  corporate  limits — duty  to 
protect  it  the  same.  And  even  it  had  been  a  natural  channel,  or  one  made 
before  the  limits  of  the  city  were  extended  so  as  to  embrace  it,  the  duty  to 
have  rendered  it  safe  to  the  public  would  have  been  the  same. 

4.  Evidence  —  of  noxious  condition  of  water — admissible.  And  in  such 
case,  proof  of  the  noxious  condition  of  the  water  is  admissible  to  show  that 
by  reason  of  its  condition  the  danger  to  the  life  of  a  person  falling  into  it 
would  thereby  be  enhanced. 
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5.  Negligence  —  when  degree  of —  increased.  And  the  failure  to  properly 
protect  such  a  place,  establishes  a  greater  degree  of  negligence  than  if  the 
water  had  been  free  from  such  pollution. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  S.  A.  Ievin,  for  the  appellant. 

Messrs.  Hoyne,  Hokton  &  Hoyne,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court: 

This  was  an  action  brought  by  Mary  Ann  Gallagher,  as 
administratrix  of  Michael  Gallagher,  against  the  city  of  Chi- 
cago, under  the  statute,  for  the  loss  of  the  life  of  her  husband 
by  the  negligence  of  the  city,  in  failing  to  secure  the  crossing 
at  Ogden's  slip,  at  one  of  the  street  crossings  in  the  city.  The 
ease  was  twice  tried  in  the  court  below,  the  ^wvy  on  each  trial 
iSnding  the  issues  for  appellee.  On  the  first  trial  the  damages 
were  assessed  at  $1,000,  but  a  new  trial  was  granted  by  con- 
sent. On  the  second  trial  the  jury  assessed  the  damages  at 
$2,000.  A  motion  for  a  new  trial  was  entered  and  subse- 
quently overruled,  and  judgment  rendered  on  the  verdict,  to 
reverse  which,  the  case  is  brought  to  this  court  by  appeal,  and 
numerous  errors  assigned. 

It  is  insisted,  that  the  evidence  fails  to  show,  that  the  city 
was  guilty  of  any  negligence  contributing  to  the  death  of 
appellee's  intestate.  On  the  other  side  it  is  contended,  that 
the  evidence  proves  gross  negligence,  in  failing  to  light  the 
street,  and  in  failing  to  place  guards  or  barriers  at  the  slip,  to 
protect  pedestrians  from  falling  or  walking  into  the  water. 

It  appears  that  the  slip  was  crossed  by  a  bridge,  which  was 
much  narrower  than  the  street.  The  sidewalks  on  each  side 
of  the  street  ran  to  near  the  slip  and  then  curved,  so  as  to  pass 
on  the  bridge,  so  that,  in  approaching,  a  person  failing  to  follow 
the  curve  would,  by  pursuing  a  direct  line,  walk  into  the  slip. 
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There  was  no  railing,  wall  or  guard,  on  the  outer  edge  of  this 
curved  sidewalk  leading  to  the  bridge.  Hence,  a  person  pro- 
ceeding straight  forward  would  meet  with  no  obstruction  to 
Ijoing  precipitated  into  the  slip.  This  was  certainly  extremely 
dangerous  to  persons  passing  in  the  dark.  Persons  would  be 
liable  to  be  precipitated  into  this  slip,  filled  with  mire  and 
water,  which,  under  any  circumstances,  would  be  dangerous  to 
life,  and  extremely  so  in  the  dark,  when  objects  could  not  be 
seen,  and  the  means  of  escape  so  readily  employed  as  in  the 
light. 

Where  persons  passing  in  the  dark  were  not  familiar  with 
the  locality  and  its  hazards,  they  would  be  extremely  liable  to 
fall  into  the  slip ;  and  persons  acquainted  with  the  place, 
when  passing  in  the  dark,  would  be  in  great  danger  without 
extreme  caution.  This,  we  think,  is  fairly  deducible  from  the 
evidence  in  the  case.  The  bridge  was  within  the  corporate 
limits  of  the  city,  under  its  care,  jurisdiction  and  control. 
Having  permitted  the  excavation  to  be  made,  it  was  the  mani- 
fest duty  of  the  city  to  have  made  it  secure,  and  fully  protected 
the  public  against  such  hazards,  by  erecting  railings,  guard  or 
barriers,  suitable  and  sufficient  to  protect  persons  from  walking 
into  the  slip,  under  any  circumstances,  in  passing.  Or  even  if 
it  had  been  a  natural  channel,  or  one  made  before  the  limits 
of  the  city  were  extended,  so  as  to  embrace  this  slip,  the  duty 
would  have  been  the  same.  One  of  the  objects  of  creating  the 
city  government  was,  among  others,  to  improve  the  streets  and 
pass-ways,  so  as  to  render  them  commodious,  easy  and  safe  to 
all  persons  using  them.  Having  failed  in  this  duty,  the  city 
must  be  held  responsible  for  all  damages  resulting  therefrom. 

An  attentive  consideration  of  the  evidence  shows,  that  the 
jury  were  warranted  in  finding  that  deceased  came  to  his  death 
from  the  want  of  necessary  and  proper  protections  at  this  bridge. 
He  was  undeniably  drowned  at  that  place,  and  when  last  seen 
he  was  at  a  short  distance  from  the  bridge,  and  when  he  left 
Mr.  Denny's  he  seems  to  have  proceeded  in  the  direction  of 
the  bridge.  It  is  but  reasonable,  then,  to  suppose  that  it  was 
on  that  occasion  that  he  fell  into  this  pool  and  was  there 
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drowned.  All  of  the  circumstances  tend  to  this  conclusion, 
and  we  are  not  disposed  to  disturb  the  finding  of  the  jury. 

The  city  having  failed  to  secure  this  passage  over  this  pool 
against  danger,  and  this  being  a  neglect  of  a  duty,  it  is  liable 
under  the  statute  for  the  damages  sustained  by  the  loss  of  the 
life  of  deceased.  And  being  so  liable  we  deem  it  unnecessary 
to  determine  whether  appellant  was  derelict  in  their  duty  in 
failing  to  light  this  street.  We,  therefore,  refrain  from  ex- 
pressing any  opinion  on  that  question. 

It  was  also  urged  that  the  court  below  erred  in  permitting 
evidence  to  be  introduced  showing  the  noxious  condition  of 
the  water  in  this  pool.  It  tended  to  show  tliat  the  danger  to 
life  would  be  enhanced  by  getting  into  a  body  of  water  so 
polluted  and  emitting  such  noxious  gases.  If  they  were  cal- 
culated to  suffocate  persons  brought  within  their  influence, 
then  they  increased  the  peril  to  life  and  diminished  the  chances 
of  escape.  And  if  this  was  the  case,  then  the  duty  of  the  city 
to  erect  protections  to  prevent  persons  from  falling  in  was 
increased,  and  the  omission  of  the  duty  was  more  negligent 
than  if  the  water  had  been  free  from  such  exhalations.  This 
evidence  was  therefore  admissible  for  the  purpose  of  showing 
the  greater  degree  of  care  required  of  the  city  in  protecting 
the  public.  Had  appellant  desired  it,  the  court  below  would 
have  instructed  the  jury  that  this  was  the  only  purpose  for 
which  this  evidence  was  admissible. 

The  instructions  given  by  the  court  below  were  substantially 
correct,  and  we  think  did  not  mislead  the  jury  in  their  finding. 
The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Edwin  S.  Humphrey 

V. 

Thomas  Clement. 

1.  Contract  payable  in  gold  —  construction  of  a  contract.  A  contract 
for  the  payment  of  a  certain  sum  of  money  "  in  gold,"  may  be  diecliarged  by 
the  payment  of  the  same  smn  in  legal  tender  notes.  This  rule  applies  as  well 
in  a  suit  in  equity  for  a  specific  performance,  as  in  an  action  at  law  upon 
the  contract. 

2.  Chancery  —  specific  performance  —  of  the  decree  providing  against  a  con- 
tingent right  of  dower.  In  a  proceeding  to  compel  the  specific  performance  of 
a  contract  for  the  sale  and  conveyance  of  land,  the  court  decreed  a  conveyance, 
upon  payment  by  the  purchaser  of  $880,  the  amount  due  on  the  contract,  and 
that  in  case  the  wife  of  the  defendant  should  refuse  to  join  in  the  deed,  the 
purchaser  might  retain  $350  out  of  the  purchase  money.  Held,  that  this  provi- 
sion in  the  decree,  authorizing  the  purchaser  to  retain  $250  out  of  the  pur- 
chase money,  as  an  indemnity  against  the  contingent  right  of  dower,  was 
erroneous,  there  being  no  grounds  upon  wliich  to  base  such  j  udicial  action. 

3.  Contracts  — for  the  conveyance  of  lands  —  what  must  contain  —  to  guard 
against  this  contingency.  A  contract  for  the  sale  and  conveyance  of  lands  in 
order  to  protect  the  purchaser  against  the  consequences  resulting  from  a 
refusal  of  the  wife  of  the  vendor  to  join  in  the  deed,  should  specify  what 
proportion  of  the  purchase  money  he  may  retain,  in  the  event  the  wife  should 
refuse  to  release  dower. 

Appeal  from  the  Circnit  Court  of  Bureau  county ;  tlio  Hon. 
Madison  E.  Hollister,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  J.  I.  Tatloe,  for  the  appellant. 

Messrs.  Farwell  &  Hereon,  for  the  appellee. 

Mr.  Justice  Laavrenge  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Thomas  Clement 
against  Edwin  S.  Humphrey,  to  compel  the  specific  performance 
of  a  contract  for  the  sale  and  conversance  of  a  tract  of  land, 
executed  by  said  Edwin  S.  to  Zopher  P.  Humphrey,  and  by 
the  latter  assigned  to  the  complainant.  The  answer  admits 
the  making  of  the  contract,  and   the  tender  of  the  purchase 
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money,  when  due,  in  United  States  legal  tender  notes,  but 
sets  up  an  agreement  by  Zoplier  P.  Humphrey  to  pay  the  pur- 
chase money  in  gold,  and  a  similar  agreement  by  Clement 
when  the  contract  was  assigned  to  hitn.  The  contract  bound 
the  appellant  to  convey  the  land  by  deed  of  general  warranty 
in  fee  simple,  and  the  answer  also  sets  up  that  he  has  tendered 
Buch  a  deed,  which  the  appellee  refused  to  accept.  On  the 
hearing  it  appeared  the  reason  why  appellee  refused  this  deed 
was  because  the  wife  of  appellant  had  not  released  her  dower. 
The  court  decreed  a  conveyance  which  would  vest  a  perfect 
title,  on  the  payment  by  appellee  within  ten  days  of  |880, 
the  amount  due  on  the  contract,  and  that  in  case  the  wife 
of  the  appellant  should  refuse  to  join  in  the  deed,  the  appellee 
might  retain  $250  out  of  the  purchase  money. 

The  decree  for  a  conveyance  was  clearly  proper.  We  have 
already  decided  in  the  case  of  Whetstone  v.  Colley,  36  111.  328, 
that  a  contract  for  the  payment  of  a  sum  of  money  specifically 
in  gold,  could  be  discharged  by  the  payment  of  the  same  sum 
in  legal  tender  notes,  and  that  in  a  suit  ujion  such  a  contract,  a 
judgment  could  only  be  rendered  for  the  amount  due  upon  its 
face,  which  judgment  would,  of  course,  be  payable  in  such 
notes.  Notwithstanding  this  is  a  bill  for  a  specific  perform- 
ance, we  must  apply  the  same  rule  here.  We  cannot  say,  on 
the  law  side  of  the  court,  that  we  can  recognize  no  difierence 
between  gold  and  legal  tender  notes,  and  on  the  equity  side, 
that  we  will  recognize  a  distinction.  If  Clement  paid,  or 
offered  pay,  the  amount  due  on  this  contract,  on  the  day  it 
became  due,  in  notes  which  the  law  pronounces  a  legal  tender 
in  payment  of  debts,  there  at  once  vested  in  him  a  perfect 
right  to  a  conveyance,  and  this  right  a  court  of  chancery  must 
enforce.  The  sort  of  discretion  which  the  books  speak  of  as 
sometimes  exercised  in  cases  of  specific  performance,  is  not  a 
discretion  which  justifies  the  court  in  disregarding  the  law,  or 
in  saying  that  is  not  money  which  the  law  says  is  money.  For 
the  purpose  of  paying  a  debt,  we  can  recognize  no  difference 
between  the  gold  dollar  and  the  legal  tender  paper  dollar,  and 
in  this  respect  equity  follows  the  law. 
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A  more  difficult  question  is  presented  by  the  other  branch 
of  the  case  —  the  provision  in  the  decree  authorizing  the  appel- 
lee to  retain  $250  of  the  purchase  money  as  an  indemnity 
against  the  contingent  right  of  dower.  The  appellee  has  cited 
several  decisions  of  highly  respectable  courts,  in  which  a  similar 
jurisdiction  has  been  exercised.  The  object  is  an  equitable  one, 
and  we  would  gladly  seek  to  attain  it,  if  we  had  any  grounds, 
or  facts  of  a  definite  character,  upon  which  to  base  a  decree  and 
determine  the  amount  to  be  retained  as  indemnity.  But  there 
are  none  of  such  character  as  to  form  the  proper  foundation  of 
judicial  action.  In  fixing  $250,  or  any  other  sum,  the  court  is 
simply  making  a  guess  —  as  mere  a  guess  as  if  we  were  to  under- 
take to  say,  whether  a  white  ball  or  a  black  would  be  drawn  by 
lot  from  an  urn  containing  an  equal  number  of  each  color.  If 
the  husband  were  dead,  the  value  of  the  wife's  dower  might  be 
approximately  estimated  by  the  tables  of  mortality,  though 
even  these  tables,  while  furnishing  reliable  evidence  of  the 
value  of  a  considerable  number  of  lives,  taken  in  the  ao-ffreo-ate, 
are  but  an  uncertain  guide  in  fixing  the  probable  duration  of 
any  individual  life. 

But  the  fact  in  the  present  case,  which  reduces  the  decree  to 
a  mere  guess,  is,  that  the  husband  is  still  living,  of  about  the 
same  age  and  health  of  the  wife,  and,  therefore,  with  at  least 
equal  probabilities  of  surviving,  and  yet  the  court  must  neces- 
sarily base  ts  decree  on  the  theory  that  the  wife  is  to  be  the 
survivor.  Yet  we  have  no  evidence,  or  indication  even,  that 
such  will  be  the  fact,  and  the  foundation  for  the  decree  is 
therefore  utterly  wanting.  While  the  husband  lives,  the  wife's 
contingent  right  of  dower  is  not  an  incumbrance  on  the  land. 
No  recovery  could  be  had  because  of  such  prospective  dower 
on  the  covenants  in  the  deed.  How  then  can  $250  of  the  pur- 
chase money  be  withheld  ?  On  this  decree,  as  rendered,  Clem- 
ent gets  the  land,  and  keeps  nearly  one-third  the  purchase 
money.  No  security  is  required  of  him  for  its  payment  on  the 
death  of  the  wife,  or  in  the  event  she  should  hereafter  release 
her  dower,  nor  is  Clement  required  to  pay  interest  npon  the 
money.     These,  it  is  true,  are  defects  in  the  decree  which  might 
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be  remedied,  but,  as  already  remarked,  we  regard  the  decree  as 
wrong  in  principle.  It  is  an  instance  in  which  a  court  of  chan- 
cery, m  an  extreme  anxiety  to  do  equity,  really  does  a  wrong, 
for  want  of  the  means  with  which  to  act.  Clement  certainly 
ouglit  not  to  be  compelled  to  take  a  title  with  a  cloud  upon  it 
when  he  has  bargained  for  a  perfect  one,  and  no  court  would 
compel  him  to  take  such  title.  But,  on  the  other  hand,  when 
he  comes  into  court  and  asks  for  a  decree,  the  court  should  not 
attempt  to  go  beyond  its  power.  It  can  give  him  the  husband's 
title,  but  it  cannot  compel  the  wife  to  release  her  dower,  and  it 
cannot  decree  compensation  when  there  is  no  basis  whatever  for 
determining  the  amount. 

Clement  must  take  his  deed  and  rely  upon  its  covenants. 
This  is  all  the  remedy  the  court  can  furnish.  A  purchaser  of 
land,  who  takes  only  a  contract,  should,  in  order  to  protect 
himself  against  such  a  contingency  as  that  presented  by  this 
record,  cause  to  be  inserted  in  the  contract  a  clause  providing 
what  proportion  of  the  purchase  money  shall  be  retained  as 
compensation,  in  case  the  wife  refuses  to  release  dower.  The 
decree  of  the  Circuit  Court  will  be  modified  in  conformity  with 
this  opinion,  and  the  cause  is  remanded  for  that  purpose. 

Judgment  reversed. 


Anson  Blake 

V. 

James  F.  Fash. 

1.  Evidence  —  admissiMlity  of  secondary  —  to  prove  contents  of  a  deed  which 
had  been  voluntarily  destroyed.  Where  a  party  has  voluntarily  destroyed  a 
written  instrument,  he  cannot  prove  its  contents  by  secondary  evidence,  iinless 
he  repels  every  inference  of  a  fraudulent  design  in  its  destruction. 

2.  The  general  rule  is,  tliat  the  highest  and  best  evidence  of  which  the  case 
is  susceptible  must  be  produced. 

3.  Deed  —  wJien  it  takes  effect.  A  deed  takes  effect  from  its  delivery,  and 
the  presumption  is,  that  it  was  delivered  on  the  day  of  its  date. 
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4.  Evidence  —  explaining  date  of  a  deed.  Parol  evidence  is  admissible  to 
contradict  the  date  of  a  deed,  as  not  the  date  of  its  delivery  ;  the  date  of  the 
instrument  not  being  essential  to  its  operation. 

5.  Estoppels  —  in  pais  —  relating  to  realty  —  cannot  ie  asserted  in  a  court 
of  law.  Estoppels  in  pais  relating  to  real  estate,  cannot  be  made  available 
in  a  court  of  law. 

Appeal  from  tlie  Circuit  Court  of  Marshall  county;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  "Williaisison  &  McCoy,  for  the  appellant. 

Messrs.  Lelaj^d  &  Blanchakd,  and  Mr.  H.  B.  Hopkins,  for 
the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  in  the  Peoria  Cir- 
cuit Court,  and  by  change  of  venue  taken  to  Marshall  county, 
wherein  Anson  Blake  was  plaintiff  and.  James  L.  Fash  defend- 
ant, and  a  verdict  and  judgment  for  the  plaintiff. 

To  reverse  this  judgment,  the  defendant  has  brought  this 
appeal  and  assigned  various  errors,  upon  which  the  appellant 
makes  three  principal  points.  First,  that  it  was  error  to  allow 
the  appellee  to  prove  the  contents  of  the  lost  deed  from  H.  W. 
Sargent  to  Ann  Davis ;  second,  that  the  appellee  is  estopped 
from  setting  up  his  title ;  and,  third,  that  the  court  improperly 
admitted  in  evidence  certain  tax  receipts,  letters  of  Washing- 
ton Corkie  and  the  copy  of  an  undelivered  deed  of  Ann  Davis 
to  Bishop  Chase. 

Both  parties  claim  title  through  Henry  W.  Sargent. 

In  1840,  Sargent  conveyed  the  land  in  controversy  to  Ann 
Davis.  It  appears  that  the  appellee  was  her  son-in-law,  having 
the  general  management  of  her  business,  which  was  of  such  a 
nature  as  to  require  an  office  to  be  kept  in  which  to  transact  it, 
she  being  the  owner  of  considerable  real  estate  and  possessed 
of  ample  means.  In  1843,  appellee  was  declared  a  bankrupt 
by  the  District  Court  of  the  Southern  District  of  New  York, 
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where  these  parties  resided.  In  October,  1847,  appellee  made 
application  to  Sargent  for  a  deed  to  him  for  the  land,  stating 
that  he  had  purchased  it  of  Mrs,  Davis ;  that  the  deed  to  her 
had  not  been  recorded,  and  requested  Sargent  to  take  it  back 
and  make  a  deed  direct  to  appellee,  which  Sargent  hesitated  to 
do  unless  he  could  be  advised  bj  his  attorney  that  it  was  right, 
and  on  such  advice  being  given,  on  the  6th  of  October,  1847, 
Sargent  received  back  his  deed  and  desti'oyed  it,  and  made  and 
delivered  one  to  appellee,  dating  it  back  to  October  1,  1840, 
the  date  of  the  deed  to  Mrs.  Davis.  Appellee  put  his  deed  on 
record  October  29,  1847. 

The  rule  in  regard  to  secondary  evidence  of  this  character  is 
understood  to  be  this  :  if  a  party  has  voluntarily  destroyed  a 
written  instrument,  he  cannot  prove  its  contents  by  secondary 
evidence  unless  he  repels  every  inference  of  a  fraudulent  design 
in  its  destruction.  The  general  rule  is,  that  the  highest  and 
best  evidence  of  which  the  case  is  susceptible  must  be  pro- 
duced. The  production  of  the  original  instrument  fulfills  this 
rule,  and  if  it  exists  it  must  be  produced,  in  order,  as  Lord 
Coke  said,  that  the  court  may  give  a  right  construction  to  it 
from  the  words,  and  to  see  that  there  are  no  material  erasures 
or  interlineations,  or  conditions,  or  limitations,  or  power  of 
revocation. 

We  think  the  proof,  in  this  ease,  repels  any  idea  of  a  fraud- 
ulent design  in  the  destruction  of  the  deed  to  Ann  Davis,  and 
the  execution  of  the  deed  to  appellee.  Who  was  to  be  de- 
frauded? Kot  the  appellant,  for  he  had  then  no  interest  in  the 
land,  either  present  or  prospective,  for  such  interest  as  he  has 
now  was  not  obtained  until  1854.  Not  Ann  Davis,  for  she, 
in  fact,  conveyed  the  land  to  appellee,  in  1855.  We  are  at  a 
loss  to  perceive  on  what  grounds  fraud  can  be  imputed,  and, 
that  being  repelled,  secondary  evidence  was  admissible  to  prove 
the  contents  of  the  deed,  which  was  done  by  the  testimony  of 
Sargent,  and  of  Anson  Blake,  Jr.,  who  had  made  a  copy  of 
the  deed  to  Ann  Davis  in  October,  1840. 

The  second  point  made  sets  up  a  defense  in  the  nature  of  an 
equitable  estoppel.     The  appellant  contends,  that,  inasmuch 
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as  appellee  received  and  put  on  record  a  deed  bearing  date 
October  1,  1840,  he  gave  the  world  to  know  he  had  title  by 
that  deed,  on  that  day,  and  that  a  party  purchasing  by  the 
record  ought  to  be  protected. 

As  a  general  principle,  a  deed  does  not  take  effect  from  its 
date,  but  from  its  delivery ;  but  the  presumption  is,  it  was 
delivered  on  the  day  of  its  date,  and  the  date  may  be  contra- 
dicted as  not  essential  to  its  operation.  It  is  always  competent 
to  show  that  the  date  inserted  in  a  deed  was  not  the  date  of  its 
delivery. 

The  appellant  insists,  that,  by  recording  the  deed,  with  its 
date,  appellee  declared,  in  effect,  that  the  deed  was  delivered  to 
him  on  that  date,  and  took  effect  then.  This  would  be  undoubt- 
edly correct,  in  favor  of  an  innocent  purchaser,  and  appellee 
would  be  equitably  estopped  from  showing  that  his  deed  was 
not  delivered  at  its  date.  But  this  estoppel  is  simply  an  equi- 
table right,  which  cannot  be  asserted  in  a  court  of  law  under 
our  system  of  jurisprudence.  The  legal  title  is  still  in  appellee, 
and  that  must  prevail  in  a  court  of  law.  Miller  v.  Graves,  38 
111.  466,  and  cases  there  cited. 

On  the  remaining  point,  the  tax  receipts  were  mere  make- 
weights, tending  to  show  that  Ann  Davis  exercised  acts  of 
ownership,  by  paying  the  taxes  on  the  land  subsequent  to 
the  unrecorded  and  destroyed  deed  from  Sargent.  "We  do 
not  think  either  the  tax  receipts  or  the  letters  of  "Washington 
Corkle  had  any  important  bearing  on  the  merits  of  the  case, 
and  their  admission  in  evidence  could  have  had  no  injurious 
effect  upon  the  appellant.  His  case  turns  on  the  second  point 
made,  which  we  have  discussed  and  disposed  of. 

The  appellee  was  entitled  to  recover  at  law,  on  the  title  he 
exhibited,  if  the  destruction  of  the  deed  from  Sargent  to  Ann 
Davis,  of  October  1,  1840,  did  not  divest  her  of  her  title,  for 
she,  on  the  first  of  August,  1855,  conveyed  the  land  to  appel- 
lant, and  thus  a  regular  chain  of  title  was  established.  If  it 
did  divest  her,  then  taking  a  deed  from  Sargent,  and  antedatmg 
it,  and  placing  it  upon  record,  vested  the  legal  title  in  appellee, 
and  such  deed  took  effect  from  the  day  of  its  delivery.  The 
20  — 44th  III. 
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appellant,  claiming  under  the  decree  in  bankruptcy  of  1843, 
must,  for  the  reasons  we  have  given,  assert  in  equity  such  title 
as  he  may  have  obtained  thereby,  as  his  right  is  wholly  of  an 
equitable  nature. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Judgment  affirmed. 


Alexander  C.  Davis 


Leopold  Hoeppner. 

1.  New  TRiAii  —  motion  for,  on  the  emdence.  The  jury  seeing  the  wit- 
nesses on  the  stand  have  opportunities  superior  to  an  appellate  court  to  deter- 
mine the  weight  propej  to  be  given  to  evidence  when  conflicting.  So  has  the 
circuit  judge  who  presides  at  the  trial  better  means  of  determining  whether 
the  verdict  is  sustained  by  the  evidence.  An  appellate  court  will  not,  there- 
fore, interfere  to  set  aside  a  verdict  because  it  is  against  the  weight  of  evi- 
dence, unless  it  is  clearly  unsustained. 

2.  Evidence  —  conflicting  —  duty  of  jury.  Where  the  evidence  is  conflict- 
ing, it  is  the  duty  of  a  jury  to  reconcile  it  if  that  may  be  done ;  if  not,  then  to 
reject  such  portions  as  they  regard  unworthy  of  belief. 

3.  Admissions  —  iy  witness,  how  fa/r  emdence.  Statements  made  by  a  per- 
son in  the  employment  of  another  as  to  the  amount  his  employer  owes 
another,  are  not  binding  upon  liis  principal,  but  are  proper  evidence  to  contra- 
dict the  witness  and  to  show  whether  he  is  disposed  to  testify  fairly. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

This  was  an  action  brought  by  appellee  before  a  justice  of 
the  peace  against  appellant  to  recover  the  balance  of  an  ac- 
count for  work  and  labor.  On  a  trial  before  the  justice  of  the 
peace,  appellant  recovered  a  judgment  for  twelve  dollars  and 
seventeen  cents.  The  case  was  tlien  removed  to  the  Circuit 
Court  of  Jo  Daviess  county.  At  the  March  Term,  1866,  of 
that  court  a  trial  was  had  by  a  jury. 

Henry  Davis,  a  son  of  defendant,  testified  that  plaintiff 
worked  for  his  father  from  the  15th  of  May,  1865,  till  the  27th 
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of  January,  1866 ;  that  he  was  his  father's  book-keeper,  and 
kept  plaintiff's  account;  that  plaintiff  attended  to  the  stock, 
cut  wood  and  did  a  little  work  on  the  farm ;  that  plaintiff 
milked  the  cows  and  fed  the  stock  on  Sundajo ;  that  no  money 
was  due  him ;  that  he  did  not  remember  of  saying  to  Stinele 
that  there  was  thirty-five  dollars  due  him,  but  may  have  said 
BO  the  day  plaintiff  left. 

That  he  was  not  present  when  the  contract  was  made,  but 
heard  defendant  say  he  was  to  pay  him  one  dollar  and  a  half 
per  day ;  that  he  had  plaintiff  to  come  on  Sunday  and  attend  to 
the  cattle ;  that  he  made  out  the  account  filed  by  defendant, 
which  shows  plaintiff  to  owe  defendant  twelve  dollars  and 
seventeen  cents,  and  that  it  is  correct ;  that  defendant,  in  the 
same  connection  that  he  said  that  he  was  to  pay  plaintiff,  also 
said  plaintiff  was  not  to  charge  for  attending  to  the  cattle  on 
Sundays. 

That  he  did  not  think  he  said  to  Stinele  that  he  would  pay 
plaintiff'  thirty-five  dollars  ;  and  did  not  recollect  saying  to  him 
after  trial,  before  the  justice  of  the  peace,  that  plaintiff  would 
have  done  better  to  have  taken  the  thirty-five  dollars;  defend- 
ant did  not  authorize  witness  to  pay  plaintiff  thirty-five  doL 
lars  ;  plaintiff  lost  time. 

Stinele  testified,  that  plaintiff  began  to  work  in  May,  1855, 
and  quit  in  January,  1866 ;  that  Henry  Davis  told  witness 
the  day  plaintiff  quit  work,  that  there  was  thirty-five  dollars 
due  him  ;  after  the  trial  by  the  justice,  he  said  plaintiff  would 
have  done  better  if  he  had  taken  the  thirty-five  dollars. 

Zachary  P.  Davis  testified  that  he  was  present  when  the  con- 
tract was  made,  and  gives  it  as  his  brother  spoke  of  it ;  that  he 
heard  his  brother  or  father,  but  which  he  does  not  know,  say 
that  thirty-five  dollars  was  due  plaintiff  when  he  left. 

The  jury  found  a  verdict  in  favor  of  plaintiff,  for  fifty  dol- 
lars. A  motion  for  a  new  trial  was  entered,  and  plaintifl 
remitted  all  of  the  verdict  but  thirty-five  dollars,  whereupon 
the  court  overruled  the  motion  for  a  new  trial,  and  rendered  a 
judgment  for  the  balance  of  the  judgment,  after  the  remittitur 
was  entered.     Defendant  below  brings  the  case  to  this  court 
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by  appeal,  and  urges  a  reversal,  because  the  verdict  is  contrary 
to  evidence,  was  contrary  to  the  law,  and  because  a  new  trial 
should  be  granted. 

Mr.  Louis  Shissler,  for  the  appellant. 

Messrs.  Small  &  Millee,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  originally  commenced  before  a  justice 
of  the  peace  by  appellant,  on  an  account  for  labor,  against 
appellee.  On  a  trial  appellant  recovered  a  judgment  against 
appellee  for  the  sum  of  twelve  dollars. 

The  cause  was  removed  to  the  Circuit  Court  by  appeal,  and 
on  a  trial  in  that  court  before  a  jury  a  verdict  was  found  in 
favor  of  appellee  for  the  sum  of  fifty  dollars.  Appellant 
entered  a  motion  for  a  new  trial,  when  appellee  entered  a 
remittitur  for  fifteen  dollars,  and  the  court  overruled  the 
motion  and  rendered  a  judgment  for  the  balance  against 
appellant.  He  prosecutes  an  appeal  to  this  court  and  assigns 
for  error  that  the  verdict  is  contrary  to  the  evidence ;  that  it 
was  contrary  to  law;  that  the  jnry  disregarded  appellant's 
instructions;  and  that  the  court  should  have  granted  a  new 
trial. 

The  jury,  having  all  the  witnesses  before  them,  should  be 
better  qualified  to  determine  the  weight  proper  to  be  given  to 
evidence,  than  persons  who  have  not  heard  it  nor  seen  the 
witnesses  testify,  and  the  circuit  judge  who  presides  at  a  trial 
has  better  opportunities  of  determining  whether  a  verdict  is 
sustained  by  the  weight  of  evidence,  than  an  appellate  tribunal. 
On  a  motion  for  a  new  trial  because  the  verdict  is  not  sus- 
tained by  the  evidence,  the  judge  trying  the  case,  as  a  matter 
of  fact,  reviews  all  of  the  evidence,  considers  the  manner  of 
tlie  witnesses  on  the  stand,  their  intelligence  and  opportunities 
for  being  informed  as  to  the  subject  about  which  they  testif}', 
together  with  all  the  circumstances  lending  weight,  or  impair- 


1867.]  Davis  v.  Hoeppner.  809 

Opinion  of  the  Court. 

ing  the  force  of  the  testimony.  Sucli  being  the  duty  of  tlie 
jury  in  trying  the  issues,  and  of  the  circuit  judge  in  reviewing 
the  testimony,  on  the  motion  for  a  new  trial,  tliis  court  should 
never  interfere  to  reverse  a  judgment  because  the  verdict  is 
not  supported  by  the  evidence,  except  in  a  clear  case, —  never, 
where  there  is  no  more  than  a  doubt  of  the  correctness  of  a 
finding. 

Such  has  been  the  rule  of  this  court  ever  since  the  power 
was  given  to  it  to  review  the  finding  of  the  jury.  In  this  case 
there  was  perhaps  a  conflict  in  the  testimony,  and  it  was  the 
province  of  the  jury  to  reconcile  it,  if  that  could  be  done,  and 
if  not,  then  to  reject  such  portions  as  were  unworthy  of  belief. 
They  were  the  judges  of  the  weight  that  the  evidence  was 
entitled  to  receive,  and  having  performed  the  duty  which  the 
law  has  imposed  upon  them  in  that  respect,  their  finding  will 
not  be  lightly  disturbed.  In  this  case  there  was,  we  think, 
evidence  to  warrant  a  verdict  for  thirty-five  dollars.  It  is, 
however,  urged,  that,  to  find  that  sum,  appellee  must  have  been 
allowed  for  labor  performed  on  Sundays  during  the  period 
which  he  labored  for  appellant.  Had  appellee  lost  no  time 
after  he  commenced  to  work,  until  he  quit,  it  would,  at  the 
contract  price,  exclusive  of  Sundays,  have  amounted  to  three 
hundred  and  thirty-one  dollars  and  fifty  cents.  The  amount 
paid  was  only  claimed  to  be  two  hundred  and  eighty-one  dollars 
and  ninety-two  cents,  which  would  leave  a  balance  of  forty- 
nine  dollars  and  sixty-eight  cents.  But  the  witness,  Henry 
Davis,  son  of  appellant,  who  does  not  appear  to  have  testified 
very  fairly,  says,  that  appellee  did  lose  time,  and  that  the 
account  he  rendered  was  correct,  from  which  it  appears  that 
about  forty  days  were  deducted  for  loss  of  time. 

It  appears  that  this  witness,  who  was  his  father's  book-keeper, 
stated,  when  appellee  called  on  him  for  a  settlement,  "  that 
there  was  due  him  thirty-five  dollars,"  and  after  the  trial  before 
the  justice  of  the  peace,  "  that  appellee  would  have  done  better 
to  have  taken  that  sura,  than  to  have  sued."  He,  however, 
attempts  to  break  the  force  of  the  first  statement  by  saying, 
"  that  he  had  not  then  examined  the  account,  and  was  mis- 


310  Davis  v.  Hoeppnee.  [April  T., 

Opinion  of  the  Court. 

taken."  As  to  the  other  statement,  he  says  "  he  has  no  recol- 
lection of  having  made  it,"  And  while  these  statements  were 
not  binding  on  appellant,  and  were  correctly  excluded  by  the 
court  as  evidence  to  prove  appellant's  claim,  they  were  proper 
to  be  considered  by  the  jury,  to  enable  them  to  place  a  correct 
estimate  upon  the  value  of  his  evidence.  The  jury  were  thus 
enabled  to  determine  his  disposition  to  testify  fairly,  and  for 
tliat  purpose  alone,  it  was  proper  to  be  considered  by  the  jury. 

The  evidence  of  Stinele  was,  "that  appellee  commenced 
work  for  appellant  in  May,  1865,  and  left  in  January,  1866." 
Uncontradicted  or  unexplained,  the  jury,  on  this  evidence, 
w^ould  have  been  warranted  in  at  least  averaging  the  time,  if 
not  in  allowing  the  greater  part  of  both  months,  as  he  does  not 
speak  of  the  loss  of  any  portion  of  the  time.  Taking  the  time 
of  commencing  and  leaving  off,  as  fixed  by  Henry  Davis,  and 
if  there  had  been  no  loss  of  time,  the  verdict  of  the  jury  would 
have  been  very  nearly,  if  not  entirely,  correct.  They  evidently 
were  not  inclined  to  place  unlimited  confidence  in  the  evi- 
dence of  Henry  Davis,  judging  from  the  verdict  which  they 
rendered. 

Again,  the  other  son  of  appellant,  who  was  called  as  a  witness 
by  him,  states,  that  he  heard  either  his  brother  Henry  or  his 
father,  but  he  was  not  sure  which,  say,  about  the  time  appellee 
left,  that  there  was  due  him  thirty-five  dollars.  Being  a  son, 
and  called  by  appellant,  the  jury  would  be  warranted  in  the 
conclusion  that  it  was  said  by  the  father.  It  would  seem  to  be 
implied  that  this  witness  had  heard  both  his  father  and  brother 
speak  of  the  matter ;  and  that  it  was  not  claimed  by  them  that 
appellee  owed  appellant,  but  that  the  reverse  was  true.  We 
are  not  prepared  to  say  that  the  verdict,  as  it  was  modified, 
embraced  any  thing  for  labor  on  Sundays,  or  that  it  is  not  sup- 
ported by  evidence.  The  evidence  may  not  be  of  that  clear 
and  convincing  character  as  to  leave  the  question  free  from 
doubt ;  still  there  is,  we  think,  enough  to  support  the  verdict 
upon  which  the  judgment  was  rendered,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


1867.]  HoLBROOK  V.  Prettyman  et  al.  311 

Syllabus.        Statement  of  the  case.        Opinion  of  the  Court. 


Edmund  S.  Holbrook 

V. 

Benjamin  S.  Prettyman  et  al. 

1.  Chancery  practice  —  irregular  practice.  Where  a  defendant  to  a  bill 
in  chancery,  was  ruled  to  answer  within  a  certain  time,  and  after  the  expira- 
tion of  the  rule,  filed  his  answer,  and  afterward  obtained  leave  to  amend  it, 
but,  instead  thereof,  filed  a  cross-bill,  and  took  a  rule  upon  complainant  in  the 
original  bill,  to  answer  instanter,  and  at  the  same  time,  and  in  the  same  order, 
took  a  pro  confesso  decree  upon  his  cross-bill,  granting  him  aflirmative  relief,— 
held,  that  the  complainant  should  have  had  a  reasonable  time  given  him,  to 
answer  the  cross-bill.  That  under  such  circumstances,  to  allow  defendant  to 
take  a  pro  confesso  decree  instanter,  was  irregular  and  unreasonable. 

2,  Same.  In  such  case,  while  leave  to  file  an  amended  answer  was  pending, 
and  the  amended  answer  was  not  filed,  the  complainant  was  under  no  obligation 
to  reply  to  the  original  answer. 

"Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county ; 
the  Hon.  James  Harriott,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  plaintiff  in  error, 
Edmund  S.  Holbrook,  against  the  defendants  in  error,  Ben- 
jamin S.  Prettyman,  and  others,  in  the  Circuit  Court  of 
Tazewell  county.  The  sole  question  presented  by  the  record 
is  as  to  the  regularity  of  the  proceedings  had  in  the  cause  in 
the  court  below,  tlie  facts  concerning  which  are  fully  stated  in 
the  opinion. 

Mr.  E.  S.  Holbrook,  pro  se. 

Mr.  B.  S.  Prettyman,  jpro  se. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

In  this  case  the  defendant  was  ruled,  on  the  9th  of  Septem- 
ber, 1864,  to  answer  in  sixty  days.  He  filed  an  answer  Ko 
vember  10th,  in  vacation,  and  after  the  expiration  of  the  rule. 
At  the  next  terra  of  the  court  he  took  leave  to  amend  hia 
answer,  and,  on  the  last  day  of  the  term,  without  filing  the 
amended   answer,  filed    a   cross-bill,  took   a   rule   to   answer 
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instanter,  and  at  the  same,  and  in  the  same  order,  took  the 
cross-bill  for  confessed,  and  took  a  final  decree  in  his  favor, 
granting  him  affirmative  relief  upon  his  cross-bill. 

It  was  irregular,  while  the  cause  was  in  this  condition,  to 
give  the  defendant  a  rule  on  the  complainant  to  answer 
instanter  and  a  decree  pro  confesso  for  want  of  such  answer. 
The  defendant  had  himself  filed  his  answer  to  the  original  bill 
after  the  expiration  of  the  rule,  and  had  then  asked  leave  to 
amend  it.  While  this  leave  was  pending  and  the  amended 
answer  not  filed,  the  complainant  was  under  no  obligation  to 
file  a  replication  to  the  original  answer.  To  allow  the  defend- 
ant thus  circumstanced  to  file  a  cross-bill,  and  take  a  pro  con' 
fesso  decree  instanter^  thus  disposing  of  the  entire  cause  in  his 
own  favor,  was  very  unreasonable.  A  reasonable  time  should 
have  been  given  the  complainant  to  answer  the  cross-bill. 

Decree  reversed. 


The  American  Express  Company 

V. 

Cordelia  D.  Parsons. 


1.  Trover  —  conversion  of  a  note  —  measure  of  damages.  In  an  action  of 
trover  and  conversion  for  a  note,  the  measure  of  damages,  prima  fade,  is  the 
sum  due  on  the  instrument. 

2.  Case  —  measure  of  damages.  In  case,  and  other  actions  for  wrongs 
where  there  are  no  circumstances  which  authorize  punitive  damages,  the  true 
measure  is  the  amount  the  plaintiff  has  really  sustained.  Where  it  appears 
that  a  note  intrusted  to  an  express  company  was  lost  through  negligence,  the 
injury  is  the  same  as  if  it  had  been  converted,  and  the  measure  of  damages 
should  be  the  same. 

3.  Bailee  —  Ms  liability.  If  a  bailee  is  robbed  of  goods,  it  is  no  defense  to 
an  action  against  him,  that  the  owner  may  still  pursue  the  thief  and  recover 
the  property  by  replevin.  An  express  company,  undertaking  to  collect  a  note, 
must  employ  the  usual  means  therefor,  or  be  liable  for  damages  resulting 
from  their  negligence. 

4.  Same.  Notwithstanding  the  company  is  prima  facie  liable  for  the  sum 
of  money  due  on  the  note,  they  have  the  right  to  establish,  by  any  legitimate 
evidence,  that  the  damages  were  less  in  fact.     Should  it  appear  that  the  maker 
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was  insolvent,  or  that  there  was  a  legal  defense  to  the  note,  or  other  facts 
rebutting  the  presumption  of  loss,  it  will  reduce  the  damages. 

5.  Instbtjctions  —  when  not  error  to  refuse.  It  is  not  error  to  refuse  an 
instruction  announcing  a  correct  legal  principle,  if  there  is  no  evidence  in 
the  case  upon  which  it  can  be  based.  It  was  not  error  to  instruct  the  jury 
that,  if  the  company,  or  those  to  whom  the  note  was  intrusted,  fail  to  show 
the  circumstances  of  the  loss,  it  may  be  presumed  to  have  been  through 
carelessness.  When  a  party  is  intrtisted  with  property,  and  is  not  able  to 
account  for  it,  except  that  it  is  lost,  if  not  a  legal  presumption  of  carelessness, 
it  is  so  far  conclusive  that  a  court  would  not  reverse  for  giving  such  an  instruc- 
tion. 

6.  Bailee  —  his  rights.  In  case  of  the  loss  of  a  note,  as  in  this  case,  if  the 
debt  may  yet  be  collected,  the  trouble,  expense  and  inconvenience  should  fall 
on  the  company  and  not  the  creditor.  By  paying  the  damages  occasioned  by 
the  loss  of  the  note,  the  company  became  invested  with  the  right  to  look  to 
the  maker  for  the  amount  due  on  the  note  to  indemnify  them  for  the  money 
thus  paid. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  M.  Wilson,  Chief  Justice,  presiding. 

This  was  an  action  on  the  case  commenced  bj  John  B,  Par- 
sons against  the  American  Express  company,  on  the  5th  of 
March,  1861,  in  the  Superior  Court  of  Chicago. 

The  declaration  contained  four  counts,  but  subsequently  a 
nolle  prosequi  was  entered  to  the  first  and  second.  The  third 
count  averred,  that,  on  the  25th  of  December,  1860,  plaintiff 
caused  to  be  delivered  to  defendants  a  certain  promissory  note 
made  by  one  Daniel  McJ^air,  dated  the  12th  of  February, 
1859,  payable  to  James  H.  Baldwin,  for  the  sum  of  $545, 
twelve  months  from  date ;  which  was  guaranteed  by  Hammett 
&  Bro.,  and  indorsed  by  Baldwin  in  blank  and  delivered  to 
plaintiff  before  delivering  the  same  to  defendants;  that  de- 
fendants negligently,  carelessly  and  improperly  lost  the  note, 
whereby  plaintiff  lost  the  sum  of  money  therein  named. 

The  fourth  count  is  in  trover  and  in  the  usual  form,  and  is 
for  the  note  described  in  the  third  count.  Defendants  pleaded 
the  general  issue.  On  the  12th  day  of  December,  1865,  the 
death  of  plaintiff  was  suggested  and  the  suit  was  revived  in 
the  name  of  his  administratrix.  A  trial  was  subsequently  had 
before  the  court  and  a  jury. 
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William  A.  Baldwin  testified  that  lie  took  the  note  to  the 
company  for  Parsons,  and  took  their  receipt,  which  is  this  : 

"American  Express  Co.,  Chicago,  Jan.  23,  1860. 
"  Received  from  J.  B.  Parsons,  the  following  note  for  collec- 
tion :  Daniel  McNair,  Galveston,  Texas,  $545.  Proceeds  of 
collection  will  be  returned  in  funds  current  where  collections 
are  made,  and  no  paper  protested  unless  we  have  special 
instructions  to  do  so. 

"  For  the  proprietors,  COOPER" 

Which  was  read  in  evidence.  Baldwin  stated  that  he  had 
called  at  the  office  of  the  company,  after  leaving  the  note, 
several  times,  and  they  informed  him  they  had  heard  nothing 
from  it  after  it  was  sent,  and  finally  they  informed  him  that  it 
had  been  lost.  That  Parsons  demanded  the  note  but  the  com- 
pany did  not  return  it  to  him.  The  agent  of  the  company 
informed  Baldwin  that  they  were  not  running  to  Galveston, 
but  they  had  such  arrangements  with  the  Adams  Express  Com- 
pany, that  they  could  collect  the  note. 

James  H.  Baldwin  stated  that  the  note  was  given  to  him, 
and  he  describes  it  as  it  is  set  out  in  the  declaration ;  and  ho 
states  that  the  maker  was  considered  as  responsible. 

Thomas  Wright  testified  that  defendant  delivered  the  note  to 
the  Adams  Express  Company ;  defendants  had  arrangements 
with  that  company  to  make  such  collections. 

The  court  gave  for  plaintiff  this  instruction  : 

"  The  court  instructs  the  jury,  that,  if  they  believe,  from  the 
evidence,  that  the  plaintiff  gave  to  the  defendants,  and  the 
defendants  received  from  the  plaintiff",  the  promissory  note  in 
question,  for  collection,  for  a  compensation  or  reward  therefor 
to  be  paid  by  plaintiff"  to  defendants,  and  that  the  defendants, 
or  other  persons  to  whom  they  intrusted  it  for  collection,  lost 
it  by  carelessness,  then  the  plaintiff'  is  entitled  to  recover  the 
value  of  the  note ;  and  tliat  the  value,  in  the  absence  of  evi- 
dence to  the  contrary,  is  the  amount  of  the  note ;  and  that,  if 
the  plaintiff  is  entitled  to  recover  the  value  of  the  note,  she  is 
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also  entitled  to  interest  on  that  value,  from  the  time  the  note 
became  due  to  the  date  of  the  verdict ;  and  that,  if  the  jury 
believe,  from  the  evidence,  that  the  defendants,  or  those  to 
whom  they  intrusted  it,  lost  it,  and  it  is  not  shown  under  what 
circumstances  it  was  lost,  it  is  presumed  that  it  was  lost  by 
carelessness." 

To  which  the  defendant  excepted. 

Defendant  asked,  but  the  court  refused  to  give,  this  instruc- 
tion: 

"  If  the  jury  find  for  the  plaintiff  under  the  firet  count,  the 
proper  measure  of  damages  is  not  necessarily  the  amount  of 
the  note  in  question  ;  and  that,  if  the  maker  of  the  note  has 
been  all  the  time,  and  still  is,  responsible,  good  and  solvent, 
the  damages  should  be  only  such  actual  damage  as  the  plaint- 
iff's intestate  sustained  under  the  circumstances  of  the  case, 
which  may  be  nominal  only." 

To  the  refusal  of  which  defendant  excepted.  They  also 
asked  other  instructions  embodying  the  reverse  of  the  rules 
announced  by  plaintiff's  instruction,  but  were  refused  by  the 
court,  and  exceptions  were  taken. 

The  jury  found  a  verdict  for  plaintiff  for  $763,  Defendant 
entered  a  motion  for  a  new  trial  which  the  court  overruled, 
and  rendered  judgment  on  the  verdict.  The  case  is  brought 
to  this  court  by  appeal.  A  reversal  is  relied  upon  because  the 
court  gave  plaintiff's  and  refused  defendants'  instructions,  and 
because  the  motion  for  a  new  trial  was  refused. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  appellants. 
Mr.  George  F.  Bailey,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

That  appellants  are  liable  for  damages  in  this  case,  is  not, 
uor  can  be,  contested.     But  it  is  urged  that  the  court  below 
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adopted,  in  the  instruction  given,  a  wrong  measure  for  such 
damages.  It  informs  the  jury,  that,  "if  the  company  lost  the 
note  by  carelessness,  then  the  plaintiff  is  entitled  to  recover  the 
value  of  the  note,  and  that  the  value,  in  the  absence  of  evidence 
to  the  contrary,  is  the  amount  of  the  note."  There  seems  to  be  no 
question  that  the  note  was  lost,  and  the  jury  were  worranted 
by  the  evidence  in  finding  that  it  was  through  the  carelessness 
of  the  other  company  with  which  they  had  arrangements  to 
make  such  collections.  The  law  seems  to  be  well  settled,  that, 
in  an  action  of  trover  for  the  conversion  of  a  note,  the  amount 
expressed  in  it  h,  jprima  facie,  the  measure  of  damages,  and  it 
devolves  upon  the  defendant  to  prove  that  it  was  different.  So 
then  if  a  recovery  had  in  this  case  been  under  a  count  in  trover, 
this  was  the  true  measure  of  the  damages. 

But,  if  the  finding  was  under  the  count  in  case,  for  the  negli- 
gence in  losing  the  note,  the  question  arises  whether  a  different 
rule  should  prevail.  In  all  actions  for  wrongs,  unaccompanied 
with  circumstances  which  authorize  a  jury  to  give  punitive 
damages,  the  true  measure  is  the  amount  of  damages  the  plaint- 
iff really  sustained  ;  and,  in  an  action  of  case  like  the  present, 
this  would  no  doubt  be  the  rule.  But,  when  appellee  proved 
the  loss  of  the  note  through  negligence,  prima  facie  the  sum 
due  on  the  note  would  be  the  actual  loss  which  he  sustained. 
In  case,  as  in  trover,  the  note  is  lost  to  the  owner,  and  his 
injury  by  the  loss  would  be  the  same.  Whether  lost  by  neglig- 
ence or  delivered  to  a  wrong  person,  can  make  no  difference  as 
to  the  injury  sustained.  In  this  case  he  has  lost  his  note,  and 
it  is  by  the  negligence  of  the  bailee.  It  is  conceded  that  appel- 
lee's action  at  law  is  gone,  but  it  is  contended  that  his  remedy 
in  equity  is  complete.  Even  if  this  were  granted,  would  it  fol- 
low that  appellee  was  bound  to  resort  to  it  ?  He  has  by  the 
negligence  of  appellant  been  deprived  of  the  evidence  of  the 
debt,  and  the  evidence  shows  that  the  maker  of  the  note  was 
solvent,  and  had  the  company  presented  the  note  it  would 
probably  have  been  paid. 

If  a  bailee  was  robbed  of  goods  through  his  negligence,  it 
would  not  be  an  answer  to  an  action  on  the  case  to  say,  that 
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the  owner  could  pursue  the  thief,  and  recover  his  property  hy 
an  action  of  replevin,  and  could  only  recover  the  expense  of  the 
replevin  suit.  Yet  in  that  case  the  ownership  would  not  be 
changed,  and  he  could  recover  as  effectually  as  appellee  can  in 
this  case.  AppeUants  undertook  to  collect  the  money,  and  it 
was  their  duty  to  have  used  the  usual  means  by  themselves  or 
their  agents  to  do  so,  or  answer  in  damages  for  loss  occasioned 
by  their  negligence. 

Notwithstanding  the  sum  of  money  due  on  the  note,  with 
interest,  is  prima  facie  the  measure  of  damages,  the  defend- 
ants may  prove,  by  any  legitimate  evidence,  that  the  damage 
was  in  fact  less.  If  they  had  in  this  case  shown  that  the 
maker  was  insolvent,  or  that  there  was  any  legal  defense  to 
the  note,  or  any  other  state  of  facts  by  which  his  loss  was  re- 
duced, it  would  have  lessened  the  damages  to  what  the  real 
loss  was  shown  to  have  been. 

In  this  case,  appellants  gave  no  such  evidence  to  the  jury. 
It  then  follows  that  if  their  instructions  on  this  question  did 
present  correct  abstract  legal  propositions,  no  injury  has  re- 
sulted by  their  refusal,  or  by  giving  appellee's  instructions. 

It  is  not  error  to  refuse  to  give  instructions  which  contain 
correct  legal  propositions,  if  there  is  not  evidence  upon  which 
to  base  them.  We  have,  however,  been  referred  by  appellant 
to  the  case  of  Hamilton  v.  Cunningham^  2  Brockenbrough, 
350,  as  an  authority  in  this  case.  We  have  examined  and 
carefully  considered  it,  and  fail  to  see  tliat  it  militates  against 
the  views  here  expressed.  The  facts  of  the  two  cases  are  dif- 
ferent. In  that,  the  bills  of  exchange  were  remitted  and  re- 
ceived as  a  payment,  or  the  means  of  payment,  of  an  existing 
indebtedness,  and  the  question  was,  as  to  which  should  sus- 
tain the  loss,  the  debtor  or  the  creditors.  The  creditors  having 
failed  to  give  notice  of  the  protest  of  the  notes  received  in 
payment  of  the  bills,  and  having  given  credit  to  the  debtor, 
the  creditors  were  held  to  be  liable  for  the  loss.  That  case 
was  decided  on  the  principles  of  commercial  law.  In  this  case 
the  note  was  received  by  an  agent  to  collect  for  a  compensa- 
tion, and  through  their  carelessness  the  note  was  lost,  and  they 
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are  prima  facie  liable  for  the  face  of  the  note.  By  its  loss 
the  holder  is  deprived  of  the  evidence  of  his  debt,  and  he 
should  not  be  required  to  be  at  the  trouble  and  expense  of  sup- 
pljintr  it;  that  should  fall  upon  the  party  whose  wrong  has 
produced  the  injur3^ 

If  a  recovery  of  the  debt  may  yet  be  had,  it  is  but  reason- 
able for  appellants  to  take  the  hazard,  incur  the  expense  and 
suffer  the  inconvenience.  They  have  the  proof  in  their  power, 
and  a  court  will,  upon  indemnifying  appellee,  permit  appel- 
lants to  proceed  in  her  name  for  its  collection.  Their  negli- 
gence has  produced  the  difficulty,  and  they  should  suffer  the 
inconvenience  and  consequent  loss.  They  have  no  right  to 
shift  it  to  others  who  have  in  no  way  contributed  to  the  injury. 
By  appellee  suing  and  recovering  the  principal  and  damages 
in  this  case,  appellants  thereby  become  invested  with  the  right 
to  look  to  the  maker  for  the  means  of  indemnifying  them- 
selves for  money  when  paid  in  this  action. 

It  is  again  urged  that  the  court  erred  by  instructing  the 
jury,  that,  if  it  appeared  that  the  note  was  lost  by  the  defend- 
ants, or  those  to  whom  it  was  intrusted,  and  it  is  not  shown 
under  what  circumstances  it  was  lost,  it  is  presumed  that  it 
was  lost  by  carelessness. 

When  a  party  is  intrusted  with  property,  and  is  unable  to 
account  for  it  only  by  proving  that  it  has  been  lost,  and  can 
Bhow  no  circumstances  attending  its  loss,  —  if  not  a  legal  pre- 
sumption of  carelessness,  it  is  of  that  strong  character  that  the 
court  would  not  be  inclined  to  reverse  a  judgment  for  giving 
such  an  instruction,  even  if  it  were  not  a  legal  conclusion.  It 
is  so  strong  that  such  an  instruction  could  not  mislead  a  jury 
by  informing  them  that  it  created  a  legal  presumption.  We 
can  imagine  no  answer  that  could  be  urged  against  its  forcible 
character.  The  statements  of  the  facts  produce  convictions  of 
carelessness  to  every  mind. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


» 
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Merchants'  Despatch  and  American  Express  Company 

V. 

James  R.  Smith  and  William  K.  Nixon. 

Judgment  —  evidence.  A  judgment  not  supported  by  tlie  evidence  in  the 
case  is  erroneous.  Thus,  where,  in  an  action  on  the  case  against  the  American 
"  Express  company,"  "  Mercliants'  Despatch,"  and  certain  individuals  by  name, 
the  court  gave  judgment  against  the  American  Express  company  and  the 
Merchant's  Despatch,  for  the  value  of  cases  of  plate  glass  which  were  shipped 
from  New  York  to  Chicago,  and  when  there  opened  the  glass  found  broken ; 
and  the  evidence  offered  in  the  case,  and  under  which  the  glass  was  shipped, 
was  a  bill  of  lading  purporting  to  be  issued  by  the  Merchants'  Despatch,  with- 
out using  the  name  or  referring  to  the  American  Express  company  therein, 
and  nothing  in  the  record  tending  to  show  that  the  express  company  ever 
assumed  any  liability  in  regard  to  the  carriage  of  the  goods,  — held,  that,  there 
being  no  proof  tending  to  show  the  American  Express  company  ever  under- 
took the  carriage  of  the  glass,  the  judgment  was  unsupported  by  the  evi- 
dence and  was  erroneous. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  WiLLiAJvrs,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  appellants. 

Mr.  James  L.  Stark,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  by  Smith  &  Nixon 
againsl  the  American  Express  company,  the  Merchants'  Des- 
patch, and  certain  individuals  by  name.  The  defendants 
pleaded  the  general  issue,  and,  on  trial  by  the  court,  a  judgment 
was  rendered  against  the  American  Express  company  and  the 
Merchants'  Despatch.     They  bring  the  record  to  this  court. 

It  appears  that  certain  cases  of  heavy  plate  glass  had  been 
shipped  from  New  York  to  the  plaintiffs,  and,  when  the  cases 
were  opened  in  Chicago,  a  part  of  the  glass  was  found  broken. 
The  bill  of  lading  under  which  the  glass  was  shipped,  and 
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which  was  offered  in  evidence  by  the  plaintiffs,  purports  to 
have  been  issued  by  the  Merchants'  Despatch.  The  name  of 
the  American  Express  company  is  not  used  in  the  bill  of  lading, 
nor  is  any  reference  made  to  it.  There  is  nothing  in  the  record 
which,  as  the  case  comes  before  us,  even  tends  to  show  that  the 
American  Express  company  ever  assumed  any  liability  in 
regard  to  the  carriage  of  these  goods.  It  is  urged  by  counsel  for 
the  appellees  that  the  American  Express  company  and  the  Mer- 
chants' Despatch  are  merely  different  names  for  the  same  corpo- 
ration, or  that  the  latter  is  the  name  under  which  the  former 
transports  its  heavy  merchandise.  The  proof  offered  in  support 
of  this  proposition  is  wholly  insufficient  to  establish  it,  and  the 
proposition  itself  is  inconsistent  with  the  case  made  by  tiie  plaint- 
iffs upon  the  record.  They  have  brought  suit  against  the 
American  Express  and  the  Merchants'  Despatch  as  distinct  cor- 
porations, have  declared  against  them  and  recovered  judgment 
against  them  as  such,  and,  in  the  absence  of  proof  against  the 
former,  they  cannot  sustain  the  judgment  against  it  by  insisting 
that  the  Merchants'  Despatch  is  liable,  and  that  the  two  com- 
panies are  really  the  same.  The  case  is  based  upon  the  theory 
that  the  two  companies  are  not  the  same.  As  the  record  now 
stands,  we  can  only  say,  as  above  remarked,  that  there  is  no 
proof  even  tending  to  show  that  the  American  Express  com- 
pany ever  undertook  the  carriage  of  this  glass,  and  we  must 
therefore  reverse  the  judgment.  If  there  is  really  no  such  cor- 
poration as  the  Merchants'  Despatch,  and  the  American  Ex- 
press does  assume  that  name  for  the  transaction  of  a  certain 
portion  of  its  business,  then  the  suit  should  be  dismissed  as  to 
the  Merchants'  Despatch,  the  declaration  amended,  and  the 
proper  proof  made  to  charge  the  American  Express. 

The  judgment  is  reversed  and  cause  remanded,  with  leave  to 
the  plaintiffs  to  amend  their  declaration. 

Judgment  r&oersed. 


\ 
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Abraham  F.  Croskey 

V. 

William  Skinner. 

1.  Promissory  note  —  assignment  and  guaranty.  The  rule  is  firmly 
established,  that  the  holder  of  commercial  paper  with  a  general  indorsement 
may  fill  it  up  with  any  contract  consistent  with  such  paper,  and  in  accordance 
with  the  agreement  of  the  parties  when  the  indorsement  was  made.  Also,  such 
indorsement  may  be  filled  up  at  any  time  before  or  at  the  trial.  The  contract 
of  assignment  and  that  of  guaranty  are  not  the  same,  but  different. 

2.  Same.  On  the  contract  of  assignment,  the  indorser  is  liable  only  in  the 
event  that  the  money  cannot  be  made  by  legal  proceedings  against  the  maker  ; 
while,  under  the  contract  of  guaranty,  he  becomes  liable  if  the  money  is  not 
paid  according  to  the  terms  of  the  guaranty. 

3.  Assignment  —  alteration  of.  Where  a  holder  fills  up  a  general  indorse- 
ment with  both  an  assignment  and  a  guaranty,  and  the  indorser  files  a  plea 
denying  the  giiaranty,  verified  by  oath,  the  holder  may  abandon  his  claim  to 
a  recovery  under  the  guaranty,  and,  upon  proper  proof  of  diligence  or  insolv- 
ency, recover  on  the  assignment ;  and,  when  the  question  of  authority  to 
write  the  guaranty  is  withdrawn,  the  court  ynW  not,  in  the  absence  of  evidence, 
presume  that  it  was  unauthorized.  Even  if  the  wrongful  writing  of  a  guar- 
anty in  such  an  indorsement  could  be  held  to  be  an  alteration  of  the  contract 
of  assignment  and  could  have  that  effect,  there  must  be  evidence  that  it  was 
wrongful. 

4.  Same.  There  being  no  doubt  of  the  right  to  fill  up  the  indorsement 
with  an  assignment,  it  is  not  perceived  how  filling  in  the  guaranty  could 
affect  the  assignment,  whether  authorized  or  not  at  the  time.  But  if  it  could 
be  so  held,  the  court  would  not  presume  a  want  of  authority  in  the  absence  of 
proof.  It  does  not  matter  whether  the  assignment  were  filled  up  before  or  on 
the  trial.  The  writing  of  an  unauthorized  guaranty  over  such  an  indorse- 
ment in  no  wise  affects,  alters  or  modifies  the  contract  of  assignment. 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  William  Skin- 
ner, in  the  Cook  Circuit  Court,  against  Abraham  F.  Croskey. 
The  declaration  contained  five  counts,  —  the  first  on  a  guaranty 
of  three  notes  made  by  Phillips  to  Croskey ;  the  second  on  lia- 
bility as  indorser ;  the  third  the  same  liability,  and  the  fourth 
and  fifth  on  the  assignment  and  the  insolvency  of  the  maker. 
Defendant  filed  a  plea  denying  the  execution  of  the  guaranty, 
21  —  44th  III. 
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verified  bj  affidavit,  and  to  the  other  counts  the  general  issue 
was  filed. 

A  trial  was  had  before  the  court,  a  jury  being  waived  by 
consent  of  both  parties  Plain tifi",  during  the  progress  of  the 
trial,  entered  a  nolle  prosequi  as  to  the  first  and  third  counts 
of  his  declaration.  * 

It  was  stipulated,  that  the  signature  of  defendant  indorsed 
on  the  back  of  the  notes  was  genuine.  It  was  proved  that  the 
indorsement  was  in  blank  after  the  suit  was  commenced,  and 
that  what  is  now  written  over  the  signature  was  not  then  on 
the  notes. 

The  court  found  the  issues  for  the  plaintifi*,  and  assessed  the 
damages  at  $1,672.84,  and  rendered  judgment  for  that  sum. 
Defendant  brings  the  case  to  this  court  by  appeal,  and  asks  a 
reversal,  because  the  court  rendered  judgment  for  the  plaintiff. 

Messrs.  Baekek  &  Tulet  and  "Wm.  Hopkins,  for  the  appellant. 

Messrs.  Goudt  &  Chandler,  for  the  appellee. 

Mi.  Chief  Justice  Walker  delivered  tlie  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee  in  the 
Cook  county  Circuit  Court,  against  appellant,  to  recover  on  an 
alleged  liability,  growing  out  of  an  indorsement  of  three  prom- 
issory notes,  made  by  one  Phillips  to  appellant.  The  declara- 
tion contains  five  counts.  The  first  three  alleged,  that  appellant 
assigned  and  guaranteed  the  payment  of  the  notes  at  their 
maturity ;  the  last  two,  the  assignment  and  the  insolvency  of 
the  maker,  so  that  a  suit  would  have  been  unavailing.  Appel- 
lant filed  pleas  denying  the  execution  of  the  guaranty,  and  the 
general  issue  to  the  fourth  and  fifth  counts.  After  evidence  was 
heard  on  the  trial,  appellee  entered  a  7iolle  2yf'0se(jui  to  the  first 
and  third  counts  of  his  declaration,  and  the  cause  then  proceeded 
to  judgment,  under  the  remaining  counts  of  the  declaration. 

On  the  trial  below,  the  appellee  read  in  evidence  the  tliree 
notes  described  in  the  declaration,   bearing  the  signature  of 
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appellant  indorsed  thereon,  which  seems  to  have  been  admitted 
to  be  genuine.  On  the  back  of  each  note,  there  was  this 
indorsement :  "  For  value  received  I  hereby  assign  the  within 
note,  to  William  Skinner,  or  order,  and  do  hereby  guarantee 
the  payment  thereof  at  maturity.  A.  F.  Croskey."  Evidence 
of  the  insolvency  of  the  makei*  was  introduced,  and  no  question 
is  made  upon  its  sufficiency.  A  judgment  was  rendered  in 
favor  of  appellee,  which  appellant  seeks  to  reverse  by  this  pro- 
ceeding. It  is  urged,  as  the  proof  shows,  that  there  was  only 
a  blank  indorsement  on  each  note  after  the  suit  was  brought ; 
that  the  court  below  erred  in  rendering  judgment  for  appellee, 
because,  the  indorsement  being  in  blank  when  the  suit  was 
brought,  the  liability  of  an  assignor  only  existed,  and  that  the 
holder  had  no  right  to  fill  it  up  with  a  guaranty,  and  that 
the  contract  of  assignment  was,  by  such  an  alteration,  dis- 
charged. 

The  rule  is  uniformly  and  firmly  settled,  that  the  holder  of 
commercial  paper,  with  a  general  indorsement,  may  fill  it  up 
with  any  contract  consistent  with  such  paper,  and  in  accordance 
wnth  the  agreement  of  the  parties  when  the  indorsement  was 
made  and  the  note  delivered.  And  the  indorsement  may  be 
filled  up  at  any  time  before,  or  even  upon,  the  trial.  It  is  also 
true,  that  the  contract  of  assignment,  and  that  of  guaranty,  are 
not  the  same,  but  are  two  separate  and  distinct  contracts.  On 
the  contract  of  assignment,  the  indorser  only  becomes  liable  in 
the  event  that  the  money  cannot  be  made  by  legal  proceeding, 
while  under  the  contract  of  guaranty  he  becomes  liable  unless 
the  terms  of  the  guaranty  are  performed.  Hance  v.  Miller ^ 
21  111.  636.  The  liability  of  an  assignor  is  fixed  by  the  stat- 
ute, unless  limited  by  the  terms  of  the  indorsement.  On  the 
other  hand,  that  of  the  guarantor  depends  entirely  on  the 
terms  of  the  contract  of  guaranty.  Again,  the  liability  of  an 
assignor  can  only  be  incurred  by  tlie  holder  of  the  legal  title  to 
the  note ;  but  the  liability  of  a  guarantor  may  be  assumed  by 
such  a  holder,  or  by  a  stranger  to  the  instrument. 

In  the  case  oi  Hance  v.  Miller  \t  was  urged,  that,  by  writing 
the  guaranty  above  the  signature  of  the  maker  without  author- 
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ity,  the  contract  of  assignment  was  altered  and  rendered  void. 
But  this  court  then  held,  that,  as  the  question  of  authority  to 
write  the  guaranty  over  the  indorser's  signature  had  been  with- 
drawn from  the  consideration  of  the  court,  and  no  evidence 
having  been  adduced  to  show  whether  it  was  authorized,  this 
court  would  not,  in  the  absence  of  evidence,  presume  that  it  was 
unauthorized ;  and  that,  even  if  writing  a  guaranty  without 
authority,  in  connection  with  an  authorized  assignment,  were 
to  have  that  effect,  which  was  not  conceded,  still  there  was  no 
evidence  sustaining  the  conclusion  that  there  was  a  want  of 
authority.  So,  in  this  case,  the  counts  on  the  guaranty  were 
7iol.  jpross'd,  and  all  claim  to  a  right  to  recover  on  that  ground 
withdrawn. 

There  can  be  no  doubt  that  the  holder  had  a  right  to  fill 
up  the  assignment,  and,  as  it  in  no  wise  depended  on  the  valid- 
ity of  the  contract  of  guaranty,  we  do  not  perceive  that  the 
assignment  was  affected  by  it,  whether  authorized  or  not.  But, 
if  it  could  be  held  to  have  that  effect,  we  would  not  presume  a 
want  of  authority,  in  the  absence  of  proof  to  destroy  the  valid- 
ity of  the  assignment,  apparently  properly  made.  It  may  be 
that  there  was  a  verbal  agreement  to  guarantee  the  payment 
of  these  notes  at  maturity,  and  yet  appellee  have  no  means  of 
proving  such  guaranty.  If  such  a  guaranty  was  made,  it 
would  not  be  fraudulent  to  write  it  over  appellant's  name. 

Nor  do  we  see,  that  it  can  matter  whether  this  assignment 
was  written  before  or  after  the  commencement  of  the  suit.  In 
this  case,  there  was  no  evidence  that  the  assignment  was 
unauthorized,  and  we  are  at  a  loss  to  perceive,  even  if  the 
contract  of  guaranty  was  unauthorized,  how  writing  it  on  the 
note  could  affect  a  separate  and  distinct  contract,  in  no  wise 
dependent  on  the  guaranty  for  its  validity,  or  in  the  least 
altered,  changed  or  modified  by  such  a  contract.  It  then  doee 
not  affect  the  rights  of  the  holder  by  the  assignment,  whether 
the  written  guaranty  was  warranted  or  not,  as  the  validity  of 
such  contract  depends  upon  itself. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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William  P.  Henderson  et  al, 

V. 

Preston  Cummings. 

1.  Agency  —  ratification.  Where  an  attorney  compromised  a  debt  of  hia 
principal,  who,  after  a  full  knowledore  of  all  the  facts  attending  it,  retained 
the  money  paid  on  such  compromise,  he  will  be  held  bound  by  it,  and  will  not 
be  permitted  to  ratify  it  so  far  as  it  is  for  his  interest  and  repudiate  the  residue. 

2.  Chancery  pleading  —  objection  tJiat  a  hill  is  multifarious  cannot  be  taken 
in  this  court  for  the  first  time.  The  objection  that  a  bill  is  multifarious  can- 
not be  raised  for  the  first  time  in  this  court.  It  should  be  made  in  the  court 
below,  either  by  demurrer,  plea  or  answer. 

3.  Same  —  what  deemed  a  waioer  of  sucli  objection.  And,  where  a  party  files 
his  answer,  and  goes  into  an  examination  of  the  testimony  on  the  merits,  he 
will  be  considered  as  having  waived  such  objection. 

"Wkit  of  Eeror  to  the  Circuit  Court  of  Bureau  County ;  the 
Hon,  Madison  E.  Hollister,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion, 
Mr.  J.  I.  Taylor,  for  tlie  plaintiffs  in  error. 
Messrs.  Kendall  &  Ide,  for  the  defendant  in  error. 
Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

It  is  to  one  point  alone  we  have  deemed  it  necessary  to  direct 
our  attention,  as  that  is  decisive  of  this  case,  and  must  affirm 
the  decree,  and  it  is  this :  If  the  plaintiffs  in  error  desired  tc 
repudiate  the  compromise  made  by  their  attorney,  Hemenway, 
with  the  defendant  in  error,  after  they  had  obtained  full 
knowledge  of  all  the  facts  attending  it,  they  should  have 
tendered  back  the  money  received  on  the  compromise,  and 
then  taken  out  their  executions.  Retaining  the  money  after 
all  the  facts  had  become  known  to  them  throuo-h  their  ao;ent, 
however,  must  be  held  to  be  a  ratification  of  the  arrangement 
made.  A  party  cannot  be  allowed  to  ratify  a  proceeding  so 
far  as  it  is  for  his  interest,  and  repudiate  the  residue.     CTnder 
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the  arrangement  made  by  Hemenway,  plaintiffs  in  error  re- 
ceived a  considerable  sum  of  money  in  compromise  of  a  debt 
due  them  by  the  defendant  in  error,  who  is  shown  to  have 
been  at  the  time,  if  not  in  insolvent  circumstances,  at  least  in 
a  precarious  and  uncertain  condition  as  to  available  means  to 
pay  his  debts.  Justice  will  not  allow  the  plaintiffs  in  error 
to  retain  the  fruits  of  the  compromise,  and  at  the  same  time 
repudiate  it. 

Had  they  been  driven  to  the  necessity  of  paying  back  this 
money  before  they  took  out  executions,  it  is  quite  probable, 
from  the  testimony,  there  would  have  been  no  repudiation. 
Having  chosen  to  retain  the  money,  they  must  abide  the  terms 
of  the  compromise.  It  must  be  taken  as  one  entire  thing,  and 
is  not  to  be  acquiesced  in  in  part  and  repudiated  in  part. 

On  the  question  that  the  bill  was  multifarious,  the  interests 
of  the  plaintiffs  in  error  being  separate  and  distinct  as  to  these 
moneys,  we  have  to  say,  the  objection  comes  too  late.  It  was 
not  made  by  demurrer  in  the  court  below,  or  by  plea  or  answer, 
and  cannot  now  be  made  here  for  the  first  time.  Filing 
answers,  and  going  into  an  examination  of  the  testimony  as  to 
the  merits  of  the  whole  matter  in  controversy,  was  a  waiver  of 
the  objection.  1  Daniel's  Ch.  Pr.  (rev'd  ed.)  352,  where  numer- 
ous authorities  on  the  point  are  referred  to  in  the  notes. 

Perceiving  no  error  in  the  record,  the  decree  must  be  aflSrmed. 

Decree  affirmed. 


Chaeles  M.   Chadwick 

V. 

John  Parker. 

1.  Lease — forfeiture  —  re-entry.  At  common  law,  a  lease  containing  a 
condition  for  a  re-entry  for  non-payment  of  rent,  the  law  not  favoring  forfeit 
ures,  required  of  tlie  landlord,  before  he  could  re-enter,  that  he  should  demand 
the  precise  amount  due  ;  that  it  be  made  the  day  it  fell  due ;  to  be  made  at  a 
convenient  hour  before  sunset ;  on  the  land  at  the  most  conspicuous  place, 
unless  a  different  place  is  named  in  the  lease,  then,  at  that  phxce  :  tlie  demand 


1867.]  Chadwick  v.  Parker.  327 

Syllabus. 

must  be  made  in  fac*  and,  to  be  availing,  had  to  be  pleaded  and  proved.  The 
tenant  had  the  whole  day  in  which  to  make  payment,  but,  failing  to  do  bo, 
the  reversioner  might  then  re-enter. 

2.  Same.  As  leases  of  every  kind  frequently  contain  these  conditions,  in 
favor  of  trade  and  agriculture,  and  as  forfeitures  are  odious  to  the  law,  such 
forfeitures  are  never  eufoi'ced  but  upon  a  strict  compliance  with  all  the  require- 
ments of  the  law.  All  leases  having  such  conditions  are,  without  reference  to 
the  length  or  value  of  the  term,  attended  with  the  same  consequences,  and 
are  liable  to  be  swept  away,  if  the  rent  is  not  paid  on  the  day  it  falls  due,  not- 
withstanding it  may  owe  almost  its  entire  value  to  the  expenditure  of  the 
labor  and  money  of  the  tenant.  It  is  only  reasonable  that  the  landlord  should, 
on  the  day  his  rent  falls  due,  indicate  his  intention  of  terminating  the  lease, 
and  the  tenant  have  the  entire  day  within  which  to  make  payment. 

3.  Forfeiture  —  after  changed  hy  statute.  The  act  of  4  George  II,  chapter 
28,  section  2,  amended  the  common  law,  only  requiring  the  landlord,  if  a  suffi- 
cient distress  could  not  be  found,  to  sue  in  ejectment,  and,  if  a  recovery  be  had, 
and  execution  be  had,  without  the  tenant  paying  the  rent,  and  failing  to  file 
his  bill  in  sis  months,  the  term  was  ended,  unless  the  judgment  should  bo 
reversed. 

4.  Same  —  construction  of  the  act.  The  British  courts,  in  construing  this 
act,  held  that  it  gave  an  additional  remedy  to  the  landlord ;  that  he  might 
proceed  under  the  statute,  or  resort  to  the  common  law,  as  he  might  prefer, 
bat,  in  adopting  either  course,  he  must  conform  to  the  law  regulating  that 
mode  of  terminating  the  lease. 

5.  Leases  —  regulated  ly  statute.  The  act  of  1865  declares  that  in  all  cases 
of  tenancies,  when  default  shall  be  made  in  the  payment  of  rent  due,  or  in  any 
of  the  covenants  of  the  lease,  it  sliall  not  be  necessary  to  give  more  than  ten 
days'  notice  to  quit,  or  of  the  termination  of  such  tenancy  ;  and  it  may  be  ter- 
minated on  giving  such  notice  to  quit  at  any  time  after  default  in  any  of  the 
covenants  of  the  lease.  That  no  other  notice  or  demand  shall  be  necessary. 
It  also  declares,  that,  in  all  cases  of  a  lease  or  contract,  when  all  of  its  covenants 
are  performed,  the  lease  or  contract  shall  be  notice  of  its  termination,  and  no 
other  notice  be  required. 

6.  Same.  The  second  section  of  the  act  of  1865,  designed  to  dispense  with 
the  necessity  of  demanding  the  rent  on  the  very  day  it  falls  due  or  the  breach 
of  covenant  occurs,  and  to  extend  the  right  when  the  lease  contains  no  clause 
for  a  re-entry ;  and  it  contemplates  a  notice  to  quit,  and  one  of  the  landlord's 
intention  to  terminate  the  lease.  While  it  does  not  in  terms  require  ten  days' 
notice  of  an  intention  to  terminate  a  lease,  it  declares  that  more  than  that 
need  not  be  given,  and  thereby  renders  ten  days'  notice  before  the  lease 
terminates  sufficient. 

7.  Same  — payment  of  rent  —  notice.  It  was  the  intention  of  the  legislature 
to  give  the  tenant  ten  days'  notice,  within  which  he  might  pay  the  arrears  of 
rent,  and  thus  prevent  a  forfeiture.     It  cimld  not  have  been  the  legislative 
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Intention  to  bring  even  future  leases  under  so  rigid  a  rule  as  to  permit  a  land 
lord  to  declare  an  instant  forfeiture  of  a  lease,  because  the  rent  was  not  paid 
on  the  day  it  falls  due,  although  payment  may  have  been  prevented  by  acci- 
dent or  uncontrollable  necessity,  but  rather  to  give  a  reasonable  opportunity 
to  avoid  such  disastrous  consequences. 

8.  Rent  — failure  to  pay  after  demanded.  When  ten  days  expires  after  the 
notice  and  demand  without  the  payment  of  the  rent  in  arrear,  the  tenancy  is 
terminated,  and  the  landlord  may  sue  and  recover  possession. 

9.  Evidence  —  readiness  to  pay  rent.  In  such  a  case  it  is  not  error  to  reject 
evidence  that  the  tenant  offered  to  pay  part  and  was  ready  on  ihe  premises  to 
pay  the  balance  when  it  became  due,  as  he  had  the  opportunity  of  paying 
when  the  demand  was  made  and  the  notice  given,  and  for  ten  days  after. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
John  M.  Wilson,  Chief  Justice,  presiding. 

This  was  an  action  of  forcible  detainer,  brought  by  John 
Parker,  before  a  justice  of  the  peace  of  Cook  county,  against 
Charles  M.  Chadwick,  to  recover  the  possession  of  a  house  and 
lot  in  the  city  of  Chicago.  On  the  2d  of  April,  1866,  a  trial 
was  had,  resulting  in  a  judgment  in  favor  of  defendant.  The 
case  was  removed  by  appeal  to  the  Superior  Court  of  Chicago.- 

On  the  15th  day  of  June,  1866,  the  case  was  tried  before 
the  judge  and  a  jury.  It  appears  that  appellant  leased  of 
appellee  the  premises  in  controversy,  and  entered  into  their 
possession  and  occupancy.  Having  failed  in  the  payment  of 
several  installments  of  the  rent,  appellee  gave  to  appellant 
this  notice : 

"  To  Chakles  M.  Chadwick  : 

"  You  are  hereby  notified,  that,  in  consequence  of  your 
default  in  the  payment  of  rent  according  to  the  terms,  condi- 
tions and  covenants  of  a  certain  lease,  bearing  date  March  7, 
1865,  made  and  executed  by  me  to  you,  and  by  you  subscribed, 
of  the  premises  known  as  115  and  117  Dearborn  street,  Chicago, 
now  occupied  by  you,  said  rent  being  due  and  unpaid  on  the 
tiftli  day  of  August,  the  fifth  day  of  September,  the  fifth  day 
of  October,  the  fifth  day  of  November,  the  fifth  day  of  Decem- 
ber, 1865,  and  on  the  fifth  day  of  Januarj^,  the  fiftli  day  of 
February,  and  the  fifth  day  of  March,  1866,  I  have  elected  to 
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ietermine  said  lease,  and  you  are  hereby  notified  to  quit  and 
deliver  up  possession  of  said  premises  to  me,  within  ten  days 
from  this  date. 
"March  14,  1866.  JOHN  PARKER." 

It  appeared  that  the  payments  named  in  the  notice  were  in 
arrear  and  unpaid.  There  was  no  evidence  of  a  payment  or 
tender  of  the  rent  due  on  the  lease  within  ten  days  after  this 
notice  was  served,  and  the  demand  of  payment  was  made. 

On  the  trial,  appellant  ofiered  to  prove  that  he  had  offered 
to  pay  the  rent  on  the  several  days  it  fell  due  for  the  first  five 
months,  and  for  the  balance  of  the  time  he  was  ready  on  the 
several  daj^s  the  rent  fell  due,  on  the  premises,  with  the  money 
to  pay  the  rent.  This  was  objected  to,  and  the  objection  sus- 
tained by  the  court,  and  appellant  excepted.  He  also  ofiered 
to  prove  that  ho  had  tendered  the  money  falling  due  in  August, 
September,  October  and  November,  which  was  rejected,  on 
objection  by  appellee. 

The  jury  returned  a  verdict  of  guilty.  A  motion  for  a  new 
trial  was  entered  by  appellant,  and  overruled  by  the  court,  and 
a  judgment  was  rendered  on  the  verdict. 

Messrs.  McAllister,  Jewett  &  Jackson,  for  the  appellant. 

Mr.  George  H.  Bellows,  for  the  appellee. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  forcible  detainer,  brought  before  a  jus- 
tice of  the  peace,  for  the  recovery  of  the  possession  of  a  house 
in  Chicago ;  it  was  tried  before  him,  and  removed  by  appeal  to 
the  Superior  Court ;  and  an  appeal  is  prosecuted  to  this  court, 
from  the  judgment  rendered  on  the  trial  in  that  court.  It 
appears,  that  the  lease  was  for  a  term  of  five  years,  commencing 
on  the  5th  day  of  July,  1865,  and  ending  on  the  corresponding 
day  of  July,  1870,  at  a  rent  of  $541. 66f,  monthly,  in  advance. 
The  lease,  among  others,  contained  this  covenant :  "  It  is 
expressly  understood  and  agreed  by  and  between  the  parties 
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aforesaid,  that,  if  the  rent  above  reserved,  or  any  part  thereof, 
shall  be  behind  or  unpaid  on  the  day  of  payment  thereon,  the 
same  ought  to  be  paid  as  aforesaid ;  or,  if  default  shall  be  made 
in  any  of  the  covenants  or  agreements  herein  contained,  to  be 
kept  by  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators or  assigns,  it  shall  and  may  be  lawful  for  the  said  party 
of  the  first  part,  his  heirs,  executors,  administrators,  agent, 
attorney  or  assigns,  at  his  or  their  election,  to  declare  said  term 
ended,  and  into  the  said  premises,  or  any  part  thereof,  either 
with  or  without  process  of  law,  to  re-enter."  It  appears,  that 
appellant  executed  notes  to  appellee  for  each  month's  rent  fall- 
ing due  the  first  year,  and  bound  himself,  on  the  first  day  of 
June  of  each  year,  during  the  continuance  of  the  lease,  to  give 
similar  notes  for  the  rent  falling  due  each  month  of  the  suc- 
ceeding year.  On  the  back  of  each  there  was  an  indorsement, 
that  they  were  given  as  collateral  security  for  the  rent  of  prem- 
ises, as  by  a  lease  between  the  parties,  of  even  date,  and  subject 
to  all  matters  of  defense,  the  same  as  the  covenants  in  the  lease, 
and  shall  be  notice  to  the  holder.  On  the  14th  day  of  March, 
1866,  appellee  made  a  demand  on  the  premises,  for  rent  due  on 
the  5th  day  of  August,  and  each  intervening  month,  of  appel- 
lant. It  was  not  paid,  and  appellee  gave  him  a  notice  tliat  the 
lease  was  determined,  and  subsequently  brought  this  suit  to 
recover  possession  of  the  premises. 

It  is  conceded,  that  the  demand  of  the  rent  and  the  notice 
of  the  termination  of  the  lease  occurred  about  three  o'clock  in 
the  afternoon  of  that  day.  It  is  contended,  that  the  demand 
of  rent  sliould  have  been  on  a  day  previous  to  the  day  on  whicli 
the  notice  of  the  termination  of  the  lease  was  given  ;  that  appel- 
lant had  the  whole  day  on  which  the  demand  of  rent  was  made 
to  pay  it,  and  that  the  two  acts  could  not  be  simultaneous. 
There  was  no  place  named  in  the  lease  where  the  money  should 
be  paid. 

At  the  common  law,  where  a  lease  contained  a  condition  for 
re-entry  for  non-payment  of  rent,  the  law,  not  favoring  forfeitures, 
required  several  things  to  be  done  by  tlie  lessor  to  entitle  him 
to  re-enter.     It  required  a  demand  of  the  precise  amount  of  the 
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rent  due,  neither  more  nor  less ;  that  it  be  made  upon  precisely 
the  day  when  due  and  payable  by  the  terms  of  lease,  or  if  a 
further  day  was  specilied  within  which  it  might  be  paid  to -save 
the  forfeiture,  then  upon  the  last  day  of  that  time.  It  was 
required  to  be  made  at  a  convenient  hour  before  sunset;  upon 
■  the  land,  at  the  most  conspicuous  place ;  as,  if  it  was  a  dwelling- 
house,  at  the  front  door,  unless  some  otlier  place  was  named 
in  the  lease,  when  it  was  necessary  to  make  it  at  that  place. 
It  was  required  that  a  demand  should  be  made  in  fact,  should 
be  pleaded  and  proved,  to  be  availing.  The  tenant,  however, 
had  the  entire  day  within  which  to  make  payment.  But,  if  he 
failed  to  do  so,  then  the  reversioner  was  entitled  to  re-enter. 
1  Saund.  2S7,  note  16;  Foster  v.  Wandless,  7  T.  R.  117; 
C/ia-pman  v.  Wright,  20  111.  120.  If  any  of  these  requirements 
were  not  observed,  the  lessor  could  not  declare  a  lorfeiture 
and  re-enter  the  premises. 

This  strictness  is  supposed  to  be  necessary  to  protect  the 
interests  of  agriculture  and  trade;  and,  because  at  law  forfeitures 
are  odious,  and  are  never  enforced  except  in  strict  conformity  to 
all  of  the  requirements  of  the  law ;  leases  of  every  description 
frequently  contain  these  conditions.  They  are  not  unfrequently 
inserted  in  leases  for  life,  for  j^ears,  and  other  terms.  If  contained 
in  the  longest  as  well  as  in  the  shortest  terms,  a  failure  to  j>ay 
rent  on  the  dnj  would,  it  is  believed,  be  attended  with  the 
same  consequences.  A  lease  for  ninety-nine  years,  containing 
such  a  provision,  and  upon  which  the  most  valuable  and  per- 
manent improvements  have  been  made  by  the  lessee,  and  the 
greater  portion  of  the  term  unexpired,  is  liable  to  be  swept 
away  if  the  rent  is  not  paid  on  the  day  it  falls  due,  and  this 
notwithstanding  the  term  may  have  become  of  great  value,  by 
the  improvements  placed  upon  the  premises. 

Long  leases  of  farms,  of  business  houses,  and  of  manufactur- 
ing privileges  are  frequent,  where  it  is  intended  that  all  of  the 
improvements  shall  be  placed  upon  the  premises  by  the  lessee, 
which  is  well  calculated  to  advance  these  great  interests.  And 
if  they  may  be  forfeited  because  a  tenant  shall  neglect  a  few 
hours,  or  if  from  sickness  or  uncontrollable  necessity  he  is  pre- 
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vented  from  making  payment  at  the  precise  time  agreed  upon, 
he  shall  forfeit  his  lease,  without  any  notice  or  act  done  on  the 
part  of  the  landlord,  great  wrong  and  injury  would  result. 
Can  it  be  said,  that,  because  the  landlord  has  been  disappointed, 
for  but  a  day,  it  may  be,  in  getting  his  rent,  a  long,  highly 
improved  and  valuable  lease,  made  so  by  the  labor  and  expend- 
iture of  the  tenant,  shall  be  forfeited  to  compensate  for  the 
want  of  the  use  of  his  rent  for  so  short  a  period  ?  Is  it  not 
more  reasonable,  just  and  in  harmony  with  the  interests  of 
society,  that  the  landlord  should  be  required  at  the  time  to 
indicate  his  option,  whether  he  would  terminate  or  continue 
the  lease,  and  at  least  give  the  tenant  an  opportunity  of  mak- 
ing the  payment  at  any  time  during  the  day  the  demand  was 
made,  and  thus  prevent  such  disastrous  results  ?  Although 
inconvenient,  these  old  requirements  of  the  common  law  are 
not  devoid  of  justice. 

Again,  they  were  well  calculated  to  prevent  the  necessity  of 
a  resort  to  equity,  in  many  cases,  to  avoid  the  forfeiture.  In 
this  manner,  the  law  proceeds  to  a  large  extent  upon  equitable 
principles  ;  and,  although  the  relief  afforded  may  not  have  been 
as  ample  as  in  a  court  of  equity,  still  justice  was  more  cheaply 
and  expeditiously  administered.  But  the  developments  of 
trade,  with  its  vast  interests,  demanding  changes  in  all  depart- 
ments of  business,  to  facilitate  its  operations,  and  to  conform 
to  the  different  habits  which  had  been  wrought  in  the  commu- 
nity, induced  the  British  parliament  to  amend  the  law  by  the 
act  of  4  George  II,  chapter  28,  section  2,  which  declared,  tliat 
when  a  half  year's  rent  should  be  in  arrear,  and  the  landlord 
had  a  right  of  re-entry  for  the  non-payment  thereof,  the  lessor 
might,  without  any  formal  demand  or  re-entry,  serve  a  declara- 
tion in  ejectment  for  the  demised  premises ;  and  should  a  re- 
covery be  had  by  the  landlord,  and  execution  be  had,  without 
the  tenant  paying  tlie  rent  in  arrears,  with  the  costs,  or  he 
fhouid  not  jfile  his  bill  within  six  calendar  montlis  after  such 
judgment  shall  be  executed,  then  the  lessee,  his  assignees  and 
all  others  should  be  barred  in  law  or  equity,  witlumt  first  re- 
versino  the  judgment,  from  claiming  the  same ;  and  the  land- 
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lord  should  thenceforth  hold  the  premises,  discharged  from  the 
lease.  The  act  provided,  that  to  recover,  the  landlord  must 
prove  that  there  was  a  right  of  re-entry  given  by  the  lease, 
that  a  half  year's  rent  was  due  before  the  declaration  was 
served,  and  that  no  sufficient  distress  was  found  on  the  demised 
premises,  "  countervailing  the  arrears  then  due."  Thus,  it  ap- 
pears, that  parliament  were  not  unmindful  of  the  important 
interests  with  which  they  were  dealing,  as  they  have  studiously 
guarded  the  rights  of  the  lessee,  while  changing  the  remedy 
of  the  lessor. 

In  giving  a  construction  to  this  act,  the  court  of  King's 
Bench,  in  the  case  of  Foster  v.  Wandless,  held,  that  the  statute 
was  adopted  to  do  away  with  the  niceties  of  the  common  law. 
That  it  showed,  however,  that  these  niceties  were  required, 
and  that  they  must  have  been  complied  with  before  the  passage 
of  the  act;  and  that  it  did  not  apply  to  a  ease  where  there  was 
a  sufficient  distress  on  the  premises.  That  in  such  a  case,  the 
landlord  must  resort  to  his  right  at  common  law,  and  failing  to 
comply  with  the  common  law,  he  could  not  recover.  From 
this  it  appears,  that  that  act  was  in  aid  of  the  common  law,  and 
was  not  intended  to  repeal  it,  but  to  afford  an  additional 
remedy.  But  failing  to  bring  himself  fully  within  the  pro- 
visions of  the  act,  the  lessor  could  not  regain  possession,  unless 
he  showed  that  he  had  complied  with  all  of  the  requirements 
of  the  common  law  ;  that  he  might  proceed  under  either,  but 
must  bring  himself  fully  within  one  or  the  other  to  succeed. 

Our  general  assembly,  at  the  session  of  1865  (Sess.  Laws, 
107),  introduced  important  changes  in  this  branch  of  the  law. 
The  second  section  declares,  that  in  all  cases  of  tenancies  where 
default  shall  be  made  in  the  payment  of  rent  due,  or  in  any  of 
the  covenants  of  a  lease,  it  shall  not  be  necessary  to  give  more 
than  ten  days'  notice  to  quit,  or  of  the  termination  of  such  ten- 
ancy ;  and  that  the  same  may  be  terminated  on  giving  such 
notice  to  quit  at  any  time  after  such  default  in  any  of  the  cov- 
enants of  such  lease.  The  form  of  the  notice  is  prescribed.  It 
also  declares,  that  no  other  notice  or  demand  of  possession,  ox 
termination  of  the  tenancy  shall  be  necessary.     The  third  gee- 
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tion  prescribes  the  mode  of  serving  the  notice  and  the  return. 
The  seventh  section  declares,  that  in  all  cases  of  a  lease  or 
contract,  where  all  of  its  covenants  are  fulfilled,  the  lease 
or  contract  shall  be  sufficient  notice  of  its  termination,  and  no 
other  notice  shall  be  necessary. 

The  second  section  was  obviously  designed  to  dispense  with 
the  necessity  of  making  the  common  law  demand  of  the  rent  on 
the  very  day  it  fell  due,  and  to  give  a  remedy  where  the  lease 
contains  no  clause  for  a  re-entry.  This  section  seems  to  con- 
template two  notices,  —  one  to  quit,  and  the  other  of  the  land- 
lord's intention  to  declare  and  insist  upon  a  forfeiture,  —  or  why 
declare  that  it  should  not  be  necessary  to  give  more  than  ten 
days'  notice  of  the  termination  of  the  lease  ?  While  it  does  not, 
in  terms,  require  ten  days'  notice  to  be  given  to  terminate  a 
lease,  it  declares,  that  it  shall  not  be  necessary  to  give  more 
than  ten  days'  notice  of  such  termination.  If  the  intention 
was  to  only  require  notice  to  quit  before  bringing  suit,  why 
embrace  a  notice  of  the  termination  of  the  lease  ?  If  the  default 
of  itself  worked  a  forfeiture,  then  the  lease  was  ended,  and  no 
other  act  could  be  required.  But,  as  it  is  at  the  option  of  the 
landlord  to  continue  or  terminate  the  lease  after  a  default  has 
occurred,  and  as  this  act  dispenses  with  the  necessity  of  de- 
manding payment  on  the  daj'^,  and  authorizes  a  forfeiture 
subsequently  to  be  declared,  we  must  suppose  that  the  general 
assembly  intended  to  give. the  lessee  some  benefit  by  the  notice 
of  the  termination  of  the  lease,  and  we  can  see  none  by 
informing  him  that  it  ended  on  the  day  he  should  have  paid 
the  rent  which  was  in  arrear. 

If,  however,  it  was  intended,  that,  after  a  default  in  paying 
the  rent,  the  landlord  might  give  ten  days'  notice  that  if  the 
rent  was  not  paid  the  lease  would  then  be  terminated,  we  can 
660  that  there  would  be  some  mutuality,  —  that  tenants  having 
long  and  valuable  leases  could  have  that  period  within  which 
to  pay  the  money  and  prevent  a  forfeiture ;  and  such  was,  no 
doubt,  what  was  intended. 

It  is  believed,  that,  as  a  matter  of  fact,  vast  interests  in 
leasehold  property  exist  in  this  country,  —  that  millions  depend 
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upon  them ;  and  it  could  not  have  been  tlie  intention  of  the 
legislature  to  even  bring,  future  leases  under  such  rigid  rules, 
as  to  subject  everj'  lease  in  the  State,  whether  it  is  held  for 
agricultural,  commercial,  or  manufacturing  purposes,  under  a 
rule  that  the  failure  to  pay  on  a  specified  day  should,  without 
further  notice  or  opportunity  of  payment,  of  itself,  end  the 
lease,  independent  of  all  agreement  of  the  parties,  to  say 
nothing  of  those  already  made.  Such  a  construction  would 
render,  in  a  large  number  of  cases,  such  a  breach  of  contract 
more  highly  penal  than  the  commission  of  any  misdemeanor 
defined  in  our  Criminal  Code.  In  many  instances  it  would 
involve  the  loss  of  thousands  of  dollars,  and  would  of  itself 
entail  ruin  upon  the  unfortunate  tenant,  who,  from  sickness  or 
unavoidable  necessity,  should  be  prevented  from  making  pay- 
ment at  the  time.  Such  consequences,  we  believe,  have  never 
been  visited  upon  unfortunate  tenants  in  any  country. 

The  act  makes  no  exception  and  has  no  saving  clause  in 
favor  of  any  class  of  leases,  or  for  misfortune  or  accident. 
Such  could  never  have  been  intended  by  the  legislature ;  and 
we  cannot  so  hold,  until  they  speak  in  language  so  plain  that 
it  cannot  be  misunderstood.  But  having  provided  for  ten 
days'  notice  of  the  termination  of  the  lease,  if  the  landlord 
shall  rely  upon  the  statute  he  should  bring  himself  within  its 
provisions.  If  his  lease  contains  a  clause  of  re-entry,  he  can, 
if  he  choose,  resort  to  his  common  law  remed}^,  or  failing  in 
that,  he  may,  after  default,  give  notice  that  unless  the  arrears 
are  paid  within  ten  days  his  lease  will  terminate,  and  that  he 
must  quit  the  possession  of  the  premises,  on  the  notice  provided 
by  the  statute,  and  on  the  failure  of  the  tenant  to  pay  such 
arrears,  he  may,  after  the  expiration  of  the  time,  bring  his  suit 
without  further  notice.  If  the  lease  contains  no  such  clause, 
then  the  landlord  may,  after  default  in  payment,  give  a  similar 
notice,  and  with  like  eflFect.  This  was  no  doubt  what  was 
intended  by  the  legislature,  as  it  brings  within  its  provisions  a 
large  class  of  cases,  not  embraced  in  the  common  law;  and 
affords  a  remedy  in  such  cases,  not  previously  possessed,  of  ter- 
minating a  lease  and  regaining  possession,  where  an  insolvent 
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tenant  would  not  paj  his  rent,  instead  of  leaving  the  landlord, 
as  he  was  before,  to  his  action  for  the  recovery  of  his  rent. 

In  this  case  more  than  ten  days  elapsed  after  the  notice  was 
given,  and  the  suit  was  brought,  and  the  appellant  should,  to 
prevent  a  forfeiture,  have  tendered  the  rent  in  arrear  before  the 
expiration  of  ten  days  from  the  time  the  notice  was  served. 
"We  have  seen  that  the  statute  gave  him  this  right ;  but,  failing 
to  pay,  his  lease  became  forfeited,  and  appellee  had  a  right  to 
maintain  his  action. 

Appellant  ofiered  to  prove,  that  he  had  tendered  the  rent  for 
several  months,  and  was  ready  and  willing  to  pay  the  balance 
on  the  premises  when  it  fell  due.  This  evidence  was  rejected 
by  the  court.  We  do  not  under  our  statute  see,  that  it  was  the 
duty  of  the  landlord  to  call  upon  the  tenant  for  the  money  at 
the  premises,  unless  he  intended  to  declare  a  forfeiture  under 
the  common  law.  But,  even  if  he  was  bound  to  demand  pay- 
ment then,  still  he  should  have  been  ready,  and  paid  it  when 
it  was  demanded,  on  the  14th  of  March.  He  did  not  pay  it  on 
that  da3%  nor  within  the  succeeding  ten  days,  and  we  are  clearly 
of  the  opinion  that  it  was  not  error  to  reject  this  evidence. 

"We  do  not  perceive  any  error  in  this  record,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Henry  F.  McCloskey 

V. 

Gyrus  H.  McCormick  et  al. 

1.  CsANCEKY*=-?ni5to/fc6  in  written  instrument.  A  court  of  chancery  will 
correct  a  written  instrument,  T^here  clearly  made  to  appear  that  it  was  entered 
into  and  executed  under  mistake. 

2,  FUACTTCE — objections  to  till  in  chancery  —  lioic  made.  Technical  objec- 
tions to  a  I » II  li}  chancery^^Q  be  available  at  any  time,  can  only  be  raised  by 
demurrer. 

'd.  Res  ADJTrDiGA3:A  —  defense  of.  The  fact  that  a  complainant  in  chancery 
commenced  an  action  at  l%w,  which  he  finally  abandoned  because  it  would  be 
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ineffectual,  is  no  bar  to  the  assertion  of  his  rights  in  a  forum  where  a  remedy 
can  be  given. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county ;  the 
Hon.  Benjamin  R,  Sheldon,  Judge,  presiding. 

The  case  is  sufficiently  stated  in  tlie  opinion  of  the  court. 

Mr.  D.  W.  Jackson,  for  the  appellant. 

Mr.  Chakles  Blanohaed,  for  the  appellee. 

Mr.  Jus'noE  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  McCormick,  to  correct 
a  written  instrument.  It  appears  McCormick  sold  to  McClos- 
key  a  warehouse  in  the  city  of  Galena,  with  all  the  personal 
property  iu  it  excepting  a  quantity  of  salt  in  tierces  and  barrels. 
The  agent  of  McCormick  gave  the  purchaser  a  written  memo- 
randum of  the  purchase,  specifying  four  hundred  and  forty- 
two  tierces  and  one  hundred  and  six  barrels  as  the  quantity 
reserved,  and  transferring  all  other  movable  effects  in  the 
house.  The  bill  charges,  it  was  tlie  intention  of  the  parties 
that  all  the  salt  should  be  reserved,  and  that  the  number  of 
one  hundred  and  six  barrels  was  specified  under  the  supposi- 
tion that  there  was  no  larger  number  in  the  house,  whereas 
there  were  in  fact  one  hundred  and  fifty-six  barrels.  The  bill 
further  alleges  a  demand  on  the  defendant  to  surrender  the 
fifty  barrels,  and  his  refusal,  on  the  ground  that  the  memoran- 
dum of  sale  gave  him  the  title,  and  prays  for  a  correction  of 
the  error  and  general  relief. 

The  answer  sets  up  that  the  complainant  brought  an  action 
at  law  against  the  defendant  for  recovery  of  the  fifty  barrels ; 
that  he  recovered  judgment  therefor  in  the  Circuit  Court :  that 
the  defendant  appealed ;  that  the  Supreme  Court  reversed  the 
judgment  on  the  ground  that  the  memorandum  or  contract  of 
sale  could  not  be  contradicted  by  parol  evidence ;  that  the 
cause  was  remanded  and  then  dismissed  by  the  plaintiff,  and 
that  those  proceedings  are  a  bar  to  the  prosecution  of  this  suit. 
22  —  44th  III. 
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The  Circuit  Court  decreed  the  defendant  should  pay  the 
value  of  the  salt,  and  the  defendant  appealed. 

Tlie  decree  was  unquestionably  correct.  Tlie  proof  shows 
the  mistake  beyond  all  controversy,  and  the  avowed  intention 
of  the  defendant  to  avail  himself  of  what  he  deemed  a  lesal 
advantage,  even  though  unconscionable  and  obtained  by  acci- 
dent. His  own  witness  and  clerk  swears  he  disclaimed  any 
moral,  but  claimed  a  legal,  right  to  the  salt. 

Counsel  for  appellant  urge  various  objections  of  a  very  tech- 
nical character  to  the  bill,  in  regard  to  which  it  is  only  neces- 
sary to  say,  that,  if  available  at  any  time,  they  were  only  so  by 
demurrer,  to  which  the  defendant  did  not  resort.  The  bill 
shows  substantial  grounds  for  relief,  and  it  is  sustained  by  the 
proof. 

Neither  were  the  proceedings  in  the  action  at  law  a  bar  to 
this  suit.  In  that  action  the  plaintiff  took  a  nonsuit  after  this 
court  had  decided  that  the  memorandum  of  sale  had  amounted 
to  a  contract,  which,  being  in  writing,  could  not  be  contra- 
dicted by  parol  evidence  in  an  action  at  law  to  recover  the 
value  of  the  salt,  and  that  the  only  remedy  for  the  mistake 
was  by  an  application  to  a  court  of  equity.  The  fact  that  the 
complainant  commenced  an  action  which  he  finally  abandoned 
because  it  would  be  ineffectual,  is  no  bar  to  the  assertion  of  his 
rights  in  a  forum  where  a  remedy  can  be  given. 

It  is  objected  that  the  complainant's  attorney,  who  drew  the 
written  instrument,  was  liable  to  complainant  for  the  value  of 
the  salt,  and  therefore  an  incompetent  witness.  It  appears 
he  inserted  in  the  instrument  the  number  of  barrels  siven  him 
by  Langfeldt,  the  clerk  of  the  complainant.  There  was  there- 
fore no  negligence  on  his  part,  and  he  would  not  be  liable  in 
case  the  complainant  should  not  succeed. 

There  is  no  error  in  the  record,  and  the  decree  must  be 
affirmed. 

Decree  affirmed. 
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Nathan  B.  Bradley  et  al, 

V. 

Andrew  T.  King  ei  al. 

1.  Tender  —  on  the  sale  of  chattels  —  what  is  a  sufficient  tender  thereof — 
and  of  a  plea  of  tender.  A  contract  of  sale  of  a  quantity  of  lumber  provided 
that  the  lumber  should  be  inspected  by  a  particular  person,  and  should 
"  inspect  at  least  twenty-five  to  thirty  per  cent  better  than  common."  In  an 
action  by  the  purchaser  against  the  vendor  for  failing  to  deliver  the  lumber, 
the  defendant  pleaded  a  tender  of  performance,  averring  that  the  lumber  ten- 
dered V7as  inspected  by  the  person  named,  but  not  that  it  was  inspected 
"  twenty-five  to  thirty  per  cent  better  than  common."  The  plea  was  defective 
in  failing  to  show  that  the  lumber  tendered  was  of  the  quality  required  by  the 
contract. 

2.  Sales  —  sale  for  delivery  at  a  specified  time  —  acceptance  of  part  after  the 
time.  On  a  sale  of  chattels  to  be  delivered  by  a  certain  time,  if  the  vendor 
fails  to  make  delivery  within  the  time,  an  acceptance  of  a  part  afterward  will 
operate  as  a  release  of  damages  for  non-delivery  only  as  to  the  portion 
accepted,  there  being  no  express  waiver. 

3.  Sajie  —  ichen  payment  is  to  he  made  on  delivery  —  effect  of  refusal  to  pay. 
And  where  the  contract  provides  for  payment  on  delivery,  and  the  vendor 
fails  to  deliver  within  the  time  stipulated,  but  the  purchaser  accepts  part 
afterward,  such  acceptance  places  the  purchaser  under  the  same  obligation,  as 
to  payment,  that  he  would  have  been  under  had  the  property  been  delivered 
and  accepted  within  the  time  stipulated  in  the  contract,  and  if  the  purchaser 
refuses  to  perform  this  obligation  on  his  part,  the  vendor  is  excused  from 
further  delivery. 

4.  Same  —  whether  the  sum  due  for  the  part  thus  accepted  may  he  set-off 
against  damages  for  non-delivery  of  the  residue  —  and  how  the  purchaser  may 
avail  thereof.  In  an  action  by  the  purchaser  against  the  vendor  for  non-deliv- 
ery within  the  stipulated  time,  a  plea  that  a  part  was  delivered  and  accepted 
after waj-d,  but  that  the  purchaser  refused  to  pay  for  the  part  thus  accepted,  on 
its  delivery,  as  required  in  the  contract,  is  a  good  plea.  If  the  purchaser 
sought  at  the  time  of  the  delivery  of  such  part  to  pay  for  it  by  setting  ofF 
the  damages  for  non-delivery  of  the  residue,  it  was  incumbent  on  him  to 
have  made  a  distinct  offer  so  to  do  to  the  vendor. 

5.  In  order  to  defeat  the  effect  of  such  a  plea,  the  purchaser  should  either 
traverse  tlie  averment  of  refusal  to  pay,  and  prove  on  the  trial  of  the  issue 
that  damages  were  due  him  equal  to  the  value  of  the  property  delivered,  and 
that  he  offered  the  vendor  to  release  the  damages  to  that  amount,  or  he  may 
reply  these  facts  specially  to  the  plea. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  "WiLLTAMS,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Messrs.  Ejtowlton  &  Jamieson,  for  the  appellants. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  23d  of  February,  1864,  K  B.  Bradley  &  Co.  entered 
into  sealed  articles  of  agreement  with  A.  T.  King  &  Brotliers, 
by  which  the  former  bound  themselves  to  deliver  to  the  latter 
in  Chicago,  by  the  1st  of  September,  1864,  one  million  feet  of 
lumber.  King  &  Brothers,  on  their  part,  agreed  to  pay  $2,000, 
at  the  signing  of  the  contract,  $1,000  on  the  15th  of  March, 
1864,  $1,000  on  the  1st,  and  $1,000  on  the  15th  of  April,  and 
the  balance  as  fast  as  the  lumber  should  be  received.  On  the 
1st  of  September  there  had  been  delivered  on  this  contract 
about  two  hundred  and  eighteen  thousand  feet.  Between  that 
date  and  the  29th  of  September,  nearly  six  hundred  thousand 
feet  more  were  delivered,  the  last  cargo  having  been  delivered 
on  or  near  that  day.  This  suit  is  an  action  of  covenant  brought 
by  the  purchasers  against  the  vendors  for  an  alleged  failure  to 
deliver  the  lumber  as  required  by  the  terms  of  the  contract. 
The  plaintiffs  recovered  a  verdict  and  judgment,  and  the 
defendants  appealed. 

The  court  sustained  a  demurrer  to  the  defendants'  second 
and  third  pleas,  and  in  this  the  appellants  insist  there  was  error. 
The  second  plea  was  a  plea  of  performance  in  part,  and  tender 
of  performance  of  the  residue.  It  was,  however,  clearly  defective. 
The  contract  provided,  that  the  lumber  should  "inspect  in 
Saginaw,  at  least  twenty-five  to  thirty  per  cent  better  than 
common."  It  further  provided,  that  it  should  be  "  inspected 
by  Yawkey  &  Co.,  of  East  Saginaw,  Michigan."  The  plea 
averred,  that  it  was  inspected  by  Yawkey  &  Co.,  but  not  that 
it  inspected  "twenty-five  to  thirty  per  cent  better  than  com- 
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nion."     The  plea  failed  to  show,  that  the  lumber  tendered  waa 
of  the  quality  required  bj  the  contract. 

The  third  plea  avers,  that,  for  the  last  cargo,  amounting  to 
one  hundred  and  seventy-four  thousand  nine  hundred  and 
ninety-two  feet  delivered  to,  and  accepted  by,  the  plaintiffs, 
they  refused  to  make  payment.  This  is  a  good  plea.  Although 
the  acceptance  by  the  plaintiffs  of  a  part  of  the  lumber  after 
the  1st  of  September  was  a  release  of  damages  for  non- 
delivery only  as  to  the  portion  accepted,  there  being  no  express 
waiver,  yet  when,  on  the  29th  of  September,  the  defendants 
delivered,  and  the  plaintiffs  accepted,  a  cargo,  it  was  clearly 
accepted  on  the  terms  of  the  original  contract  as  to  payment. 
Its  acceptance  placed  the  purchasers  under  the  same  obligation 
as  to  payment  that  they  would  have  been  under  had  the  cargo 
been  delivered  and  accepted  prior  to  the  1st  of  September,  and 
that  obligation  was,  by  the  terms  of  the  contract,  payment  on 
delivery.  If  the  purchasers  refused  to  perform  this  obligation 
on  their  part,  the  vendors  were  excused  from  further  delivery. 
The  pa^Tuent  for  the  lumber  at  the  time  of  its  receipt  was  a 
condition  precedent,  so  far  as  concerned  the  right  of  the 
plaintiffs  to  demand  a  further  delivery.  Gardner  v.  GlarTc^  21 
K  Y.  399 ;  Dunham  v.  Mann,  1  Seld.  512.  The  counsel  for 
plaintiffs  urge,  in  reply  to  this  position,  that,  although  they 
accepted  a  part  of  the  lumber  after  the  1st  of  September,  yet 
the  acceptance  of  such  part  was  optional  with  them,  and  did 
not  oblige  them  to  accept  the  residue,  and  that,  having  the  right 
to  claim  damages  for  so  much  as  was  not  delivered  and  accepted, 
they  had  the  right  to  pay  for  the  last  cargo  by  setting  off  the 
damages  due  them  for  the  undelivered  portion.  Inasmuch  aa 
they  could  plead  such  damages  as  a  set-off  to  a  suit  brought  by 
these  defendants  for  the  value  of  the  last  cargo,  it  would  seem 
to  follow  that  they  did  have  such  right  of  payment.  But  that 
does  not  affect  the  sufficiency  of  the  plea.  If  the  plaintiffs 
sought  at  the  time  of  the  delivery  of  the  last  cargo  to  pay  for  it 
by  setting  off  their  damages,  it  was  incumbent  on  them  to  have 
made  a  distinct  offer  so  to  do  to  the  defendants.  In  order  to 
defeat  the  effect  of  this  plea,  they  should  either  have  traversed 
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the  averment  of  refusal  to  pay,  and  proved,  on  tlie  trial  of  the 
issue,  that  damages  were  due  tliem  equal  to  tlie  value  of  the 
cargo,  and  that  thej  offered  the  defendants  to  release  the  dam 
ages  to  that  amount,  or  they  niii!;ht  have  replied  these  facts 
specially  to  the  plea.  But  the  plea,  on  demurrer,  should  have 
been  held  good.  • 

The  demurrer  to  the  rejoinder  to  the  replication  to  the  fifth 
plea  was  properly  sustained.  The  rejoinder  was  defective  in 
the  same  manner  as  the  second  plea,  of  which  we  have  already 
spoken. 

It  is  unnecessary  to  comment  specially  on  the  instructions, 

as,  on  another  trial,  the  court  will  instruct  in  conformity  with 

the  views  expressed  in  this  opinion.     The  judgment  is  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


Andrew  T.  King  et  al. 

V. 

Nathan  B.  Bradley  et  al. 

1.  Set-off  —  of  a  judgment  after  an  appeal  therefrom.  It  lias  been  held  in 
England  that  a  judgment  may  be  pleaded  as  a  set-off,  notwithstanding  an 
appeal  therefrom  and  supersedeas ;  but  this  court  is  of  a  different  opinion, 
though  upon  the  facts  in  this  case  it  was  not  necessary  to  decide  the  question. 

2.  Same  —  whether  the  damages  recovered  in  such  judgment  may  be  setoff 
pending  the  appeal.  In  an  action  by  a  vendor  against  his  purchaser  for  the 
price  of  a  part  of  the  chattels  sold,  which  had  been  delivered  and  accepted, 
the  purchaser  may  set  off  his  damages  for  the  non-delivery  of  the  residue  of 
the  property,  although  he  has  recovered  a  judgment  for  those  same  damages, 
there  being  an  appeal  from  such  judgment  pending,  and  a  consequent  sus- 
pension thereof. 

3.  Same  —  how  far  such  set-off  may  he  limited  hy  the  judgment  recovered. 
But  the  vendor  may  meet  the  evidence  of  such  damages  by  proof  of  the 
former  judgment,  and  insist  that  the  amount  of  the  judgment  shall  be  the 
limit  of  the  defendant's  set-off. 

4.  Same  —  tJie  damages  being  thus  set  off,  sati.'fies  the  judgment  —  injunction. 
A  plea  proposing  to  set  off  such  damages,  and  the  offering  of  evidence  under 
it,  would  be  a  satisfaction  of  the  j  adgment  already  obtained,  and  its  collection 
may  be  enjoined  in  the  event  of  its  affirmance  in  the  appellate  court. 
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Opinion  of  the  Court. 
Appeal  from  the  Superior  Court  of  Chicago. 
The  case  is  stated  in  the  opinion. 
Messrs.  ScATES,  Bates  &  Towslee,  for  the  appellants. 
Messrs.  Knowlton»&  Jameson,  for  the  appellees. 
Mr.  Justice  Lavkence  delivered  the  opinion  of  the  Court: 

This  case  grows  out  of  the  same  transaction  with  that  of  the 
preceding  case,  Bradley  v.  King,  the  parties  in  the  present 
suit  being  reversed.  This  suit  was  brought  to  recover  the  value 
of  the  last  cargo  of  lumber  received  by  the  defendants  under 
the  circumstances  set  fortli  in  the  opinion  in  that  case.  The 
third  and  fourth  pleas  were  pleas  of  set-off.  The  third  set  up 
the  damages  claimed  by  the  defendants  for  the  non-delivery  of 
a  part  of  the  lumber  deliverable  by  the  plaintiflPs  under  the 
same  contract  upon  which  this  suit  is  brought.  The  fourth  set 
up  the  judgment  recovered  by  the  defendant  for  the  same 
damages  in  the  former  suit.  To  the  third  plea  the  plaintiffs 
replied,  that  the  damages  were  merged  in  the  judgment  men- 
tioned in  the  fourth  plea.  To  this  replication  defendants 
rejoined,  that  the  judgment  had  been  appealed  to  the  Supreme 
Court  and  thereby  superseded.  To  this  rejoinder  the  plaintiffs 
demurred  and  the  demurrer  was  sustained. 

To  the  fourth  plea  of  the  judgment  the  plaintiffs  replied  the 
appeal  and  sujyersedeas.  The  defendants  demurred,  and  the 
court  overruled  the  demurrer.  Under  these  rulings  the  defend- 
ants were  denied  the  privilege  of  setting  off  either  their  judg- 
ment, or  the  damages  for  which  the  judgment  had  been 
obtained.  The  action  of  the  court  on  these  demurrers  is 
assigned  for  error. 

Counsel  for  appellants  cite  the  cases  of  Evans  v.  Pros- 
scr,  3  Durn.  &  East,  96,  and  Reynolds  v.  Biering,  4  Doug. 
81,  in  support  of  the  position  that  a  judgment  may  be 
pleaded  as  a  set-off,  notwithstanding  an  appeal  and  supersedeas. 
These  cases  do  so  hold.  We  are  reluctant  to  disregard  so 
respectable  authority,  but  in   our  opinion  such  a  rule  might 
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easily  lead  to  manifest  injustice.  If  the  judgment  could  be 
pleaded  it  would  of  course  be  conclusive  against  the  plaintiff, 
and  the  defendant  would  thus  get  the  full  benefit  of  a  judg- 
ment whose  collection  had  been  suspended,  and  which  might 
afterward  be  reversed.  The  very  judgment  pleaded  in  this 
case  has  been  reversed  by  us  at  the  present  term  in  the  other 
suit  above  referred  to,  and  as  this  plea  can  no  longer  be  of 
any  benefit  to  the  defendant,  it  is  not  necessary  for  us  to  decide 
this  question. 

It  is  clear,  however,  that  these  defendants  should  have  been 
permitted  to  set  off  either  their  judgment  or  the  damages  for 
which  the  judgment  was  obtained.  The  pendency  of  an  action 
for  the  claim  set  ofi'  does  not  defeat  the  right.  1  Cliitty,  572 ; 
Barkerville  v.  Broion^  Burr.  1229.  Upon  this  principle  we 
can  perceive  no  good  reason  why  these  defendants,  though  not 
permitted  to  plead  their  judgment,  should  have  been  denied 
the  right  to  plead  their  damages.  This  could  have  worked  the 
plaintifis  no  injustice.  Such  a  plea,  and  the  offering  of  evi- 
dence under  it,  would  undoubtedly  be  a  satisfaction  of  the 
judgment  already  obtained  by  the  defendants,  and  have  enabled 
the  plaintiffs  to  enjoin  its  collection  in  the  event  of  its  affirm- 
ance in  the  appellate  court.  The  effect  of  allowing  this  plea 
would  have  been  to  have  given  the  plaintiffs'  another  trial  on 
the  question  of  damages,  sustained  by  the  defendants  for  the 
non-delivery  of  the  lumber,  the  very  object  the  plaintiffs 
were  seeking  by  their  appeal.  Or,  if  the  plaintiffs  had  pre- 
ferred to  abide  by  that  judgment,  rather  than  re-open  that 
question,  they  would  undoubtedly  have  been  at  liberty  to  have 
met  the  defendants'  evidence  by  proof  of  the  former  judgment, 
and  on  their  motion  the  court  would  have  told  the  jury,  that 
the  amount  of  such  judgment  must  be  the  limit  of  the  defend- 
ants' set-off.  There  is,  therefore,  some  peril  to  a  defendant  in 
such  a  plea,  but  no  possible  wrong  to  the  plaintiff,  and  if  a 
defendant  for  the  sake  of  setting  off  his  claim,  chooses  to 
abandon  his  judgment,  and  incur  the  hazard  of  another  trial, 
he  should  be  permitted  to  do  so. 

"We  are,  therefore,  of  opinion   that  the  demurrer  to  the  re- 
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joinder  to  the  plaintiffs'  replication  to  the  third  plea  should 
have  been  carried  back  and  sustained  to  the  replication.  This 
replication,  in  setting  up  the  judgment,  so  far  from  showing 
that  nothing  was  due  upon  the  damages  claimed  in  the  plea, 
j-eally  showed  that  damages  were  due  to  the  amount  of  the 
judgment.  The  pleading  of  the  judgment  as  a  merger  of  the 
damages  was  in  itself  an  affirmation  of  its  validity.  As  an 
answer,  then,  to  the  plea,  the  replication  was  not  good.  It 
only  answered  the  plea  so  far  as  the  latter  claimed  damages  in 
excess  of  the  amount  of  the  judgment.  It  should  have  ad- 
mitted the  defendants'  claim  for  damages  to  that  extent,  and 
pleaded  it  in  bar  of  the  excess. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Burris 

V. 

George  W.  Jackson  et  ux. 

Construction  of  a  lease  —  as  to  the  length  of  the  term  provided  for.  A 
lease  baring  date  on  the  22d  of  May,  1860,  provided  that  the  lessee  should 
have  certain  land,  "  forty  acres  of  said  land  being  now  broken,  and  the  balance 
of  said  tillable  land,  estimated  at  one  hundred  and  twenty  acres,  said  lessee  is 
to  break,  this  season,  if  practicable,  from  which  said  lessee  is  to  have  three 
crops  off  of  said  forty  acres,  and  four  crops  off  the  balance  of  the  land  he 
breaks,  estimated  at  one  hundred  and  twenty  acres."  "The  crops  taken  off 
of  said  land,  leased  as  aforesaid,  shall  be  as  follows,  to  wit :  From  the  forty 
acres  now  broken,  in  three  years  from  the  1st  day  of  March,  1860,  and  from 
the  one  hundred  and  twenty  unbroken,  in  four  years  from  the  1st  day  of 
March,  1861,  and  at  the  end  of  said  time,  or  sooner  if  the  number  of  crops 
provided  for  in  said  lease  are  had  and  obtained  from  said  land,  the  said  land 
to  be  surrendered  to  the  lessor."  Held,  that  the  lease  terminated  on  the  1st 
day  of  March,  1865.  The  provision  that  the  unbroken  land  should  be  broken 
in  1860,  "  if  practicable,"  did  not  authorize  the  lessee  to  occupy  such  portion 
as  it  might  not  be  "  practicable  "  for  him  to  break  that  season,  beyond  the 
four  years  from  the  1st  of  March,  1861. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the  Hon. 
Madison  E.  Hollistee,  Judge,  presiding. 
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Statement  of  the  case.        Opinion  of  the  Court. 

This  was  an  action  of  forcible  detainer  commenced  before  a 
justice  of  the  peace  by  George  W.  Jackson  and  Henrietta  A. 
Jackson,  his  wife,  in  the  right  of  the  latter,  against  William 
Burris.  The  cause  was  removed  into  the  Circuit  Court  by  ap- 
peal, where  a  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiffs.     The  defendant  thereupon  appealed  to  this  court. 

Mr.  J.  I.  Taylor,  for  the  appellant. 

Messrs.  Eckels  &  Kyle,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  forcible  detainer  commenced  before  a 
justice  of  the  peace.  A  trial  was  had  before  the  justice  of 
the  peace  which  resulted  in  a  judgment  in  favor  of  plaintiffs. 
The  cause  was  taken  to  the  Circuit  Court  by  appeal,  and,  upon 
a  trial  being  had  in  that  court,  plaintiffs  again  recovered^  and 
defendant,  to  reverse  that  judgment,  brings  the  case  to  this 
court  by  appeal.  The  only  question  presented  by  this  record 
for  our  consideration  is  the  true  construction  of  the  lease  under 
which  appellant  entered  and  occupied  the  premises.  If  the 
lease  is  as  he  contends,  then  the  suit  was  prematurely  brought ; 
but,  if,  as  appellants  insist,  the  lease  had  expired,  the  action 
was  well  brought. 

The  lease  is  this : 

"  This  agreement  made  this  '22d  day  of  May,  1860,  between 
James  Gwin,  of  the  first  part,  and  William  Burris,  of  the 
second  part,  witnesseth,  that  the  said  Gwin,  in  consideration 
of  the  covenants  on  the  part  of  the  said  Burris,  hereinafter 
contained,  doth  covenant  and  agree,  to  and  with  the  said 
Burris,  to  lease  said  Burris  all  the  tillable  land  lying  and  being 
in  said  Bureau  county  and  State  of  Illinois,  and  being  the 
south  one-half  of  section  No.  11,  in  township  16,  range  6  east, 
forty  acres  of  said  land  being  now  broken,  and  the  balance  of 
said  tillable  land,  estimated  at  120  acres,  said  Burris  is  to 
break  this  season,  if  practicable,  from  which  said  Burris  is  to 
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have  three  crops  off  of  said  40  acres,  and  four  crops  off  the 
balance  of  the  land  he  breaks,  esthiiated  at  120  acres.  The 
said  Burris,  in  consideration  of  the  above  covenants  on 
the  part  of  the  said  Gwin,  doth  covenant  and  agree,  to  and 
witli  the  said  Gwin,  to  build  a  post  and  three  rail  fence  around 
the  said  land  when  broken.  Tlie  crops  taken  off  of  said  land, 
leased  as  aforesaid,  shall  be  as  follows,  to  wit :  From  the  40 
acres  now  broken  in  three  years  from  the  1st  day  of  March, 
1860,  and  from  the  120  unbroken,  in  four  years  from  the  1st 
day  of  March,  A.  D.  1861,  and  at  the  end  of  said  time,  or 
sooner,  if  the  number  ©f  said  crops  provided  for  in  said  lease  are 
had  and  obtained  from  said  land,  the  said  land  to  be  surren- 
dered to  said  Gwin  or  his  agent.  The  fences  at  the  termina- 
tion of  said  lease  to  be  in  good  order  and  repair ;  said  Burris  is 
to  pay  the  taxes  on  the  south-west  quarter  of  said  land  from  the 
time  assessed  in  1861,  to  the  termination  of  this  lease ;  said 
Burris  agrees  that  he  will  permit  his  successor,  or  the  lessee  of 
said  land,  to  prepare  the  ground  for  seeding  at  any  time  after 
the  crops,  provided  herein  to  be  received  and  had,  are  taken 
off  by  said  Burris,  or  his  assigns ;  full  possession  to  be  sur- 
rendered to  said  Gwin,  his  heirs  or  assigns  at  the  termination 
of  said  lease.     Witness  our  hands,"  etc. 

It  is  agreed,  that  Henrietta  Jackson  is  the  owner  of  tlie 
premises  and  entitled  to  all  of  the  rights  under  the  lease  that 
Gwin  could  have  if  living.  That  appellant  was  and  is  in  pos- 
session ;  that  the  proper  notices  to  quit  were  given  him  before 
the  commencement  of  the  suit ;  that  the  lease  was  properly 
executed  by  the  parties  ;  that  appellant  broke  about  one 
hundred  and  twenty  acres  of  the  quarter  during  the  summer 
of  1860  ;  that  he  run  two  teams  in  breaking,  and,  being  a 
farmer  of  limited  means,  this  was  all  he  could  reasonably  break 
during  that  season  ;  that  he  afterward,  in  1862,  broke  the 
remaining  thirty  acres,  which  is  the  portion  in  controversy; 
that  he  cultivated  this  thirty  acres  during  the  years  1863  and 
1864  with  the  acquiescence  of  appellees,  and  paid  no  rent 
beyond  the  breaking. 
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Appellant  expressly  covenants,  that  the  crops  shall  be  taken 
off  of  the  forty  acres  then  broke,  in  three  years  from  the  1st 
of  March,  1860 ;  and  the  four  crops  from  the  unbroken  land 
within  four  years  from  the  1st  of  March,  1861,  and  at  the 
end  of  that  time  to  surrender  the  land  to  Gwin,  or  his  agent,  or 
sooner  if  the  crops  were  sooner  obtained.  These  covenants 
are  clear  and  unambiguous.  Unaffected  by  other  provisions 
of  the  lease  no  person  could  be  at  a  loss  in  determining,  that 
the  term  fully  terminated,  at  the  farthest,  on  the  1st  of  March, 
1865.  1^0  other  construction  could  be  given  to  this  language, 
but  the  doubt  sought  to  be  created,  arises  from  the  preceding 
part  of  the  lease.  It  is  recited,  that  appellant  is  to  break  the 
one  hundred  and  twenty  acres  during  the  season  of  1860,  if 
practicable,  and  is  to  have  four  crops  from  the  same. 

It  is  contended,  that  appellant  was  only  bound  to  break  the 
land  if  practicable,  during  the  year  1860,  and  was,  at  all  events, 
without  reference  to  the  time  when  the  land  might  be  broke, 
to  have  four  crops  from  that  portion  ;  that  it  was  not  practi- 
cable to  break  it  during  that  season,  and  therefore  the  lease  did 
not  expire  until  he  obtained  the  four  crops  from  that  part  of 
the  land.  When  considered  in  connection  with  appellant's 
covenants,  the  language  was,  we  think,  designed  to  apply  to 
the  time  when  the  breaking  should  be  done.  It  is  manifest 
that  both  parties  intended  that  this  ground  should  be  broken 
in  the  summer  of  1860,  but  it  is  no  doubt  true  that  appellant 
desired  to  have  the  provision  inserted,  that  it  should  only  be 
done  if  practicable,  to  avoid  all  questions  of  breach  of  covenant, 
and  forfeiture  of  the  term.  Hence  it  was  provided,  that  this 
land  should  be  broken  during  that  season  if  practicable.  Even 
if  the  word  "  practicable  "  does  not  apply  to  the  crops  as  well 
as  the  breaking,  the  subsequent  covenants  of  appellant  remove 
all  doubt.  In  their  absence,  there  might  be  doubt  as  to  which 
was  the  true  construction  ;  but  they  are  so  clear  and  explicit, 
that  we  cannot  hesitate  to  say,  that  the  lease  terminated  on 
the  1st  of  March,  1865.  It  therefore  follows,  that  the  suit  was 
not  prematurely  brought,  and  may  be  maintained.  The  judg 
ment  of  the  court  below  is  affirmed.  Judgment  affirmed. 
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John  Clark 

V. 

James  M.  Barker. 

1.  Forcible  entry  and  detainer  —  against  whom  tJie  action  vnll  lie.  In 
case  of  a  tenant  holding  over  against  his  landlord,  either  the  tenant,  or  any 
person  claiming  under  him,  is,  by  the  express  provision  of  the  statute,  liable 
to  this  action. 

2.  But,  in  the  case  of  a  forcible  entry,  it  is  the  person  who  makes  it  who  is 
liable  to  the  action. 

3.  Probably,  also,  the  action  might  lie  against  any  person  going  in  under 
the  person  who  had  made  the  forcible  entry,  collusively,  with  knowledge  of 
Bucli  force,  and  for  the  purpose  of  availing  himself  of  it,  because  such  person 
might  be  well  considered  as  himself  committing  the  forcible  entry. 

4.  But,  where  a  person  has  entered  into  the  possession  of  premises,  peace- 
ably and  in  good  faith,  as  the  tenant  of  a  purchaser  from  one  who  had  pre- 
viously made  a  forcible  entry,  the  tenant,  or  even  his  landlord,  not  being  a 
privy  to  the  wrongful  act  of  the  grantor,  or  having  any  knowledge  of  it,  such 
occupant  is  not  liable  to  be  turned  out  by  this  summary  remedy. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
John  S.  Thompson.  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  A.  G.  KiRKPATKiCK,  for  the  appellant. 

Mr.  Jos.  K.  E.IPLEY,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  entry  and  detainer  commenced 
on  the  11th  of  January,  1864,  by  Clark  against  Barker.  The 
complaint  alleges,  that,  on  the  21st  of  March,  1857,  Clark  was 
in  the  actual  possession  of  the  premises,  and  on  that  day  H. 
H.  Boggess,  N.  P.  Earp  and  B.  F.  Mason  made  a  forcible 
entry ;  that  Boggess  and  Earp  were  agents  for  Robert  Hollo- 
way  and  H.  M.  Boggess,  who  claimed  some  title  to  the  land 
and  had  sold  it  to  Mason ;  that  after  said  entry  said  parties 


350  Clark  v.  Barkee.  [April  T., 

Opinion  of  the  Court. 

placed  Mason  in  possession,  and  tliat  he  continued  in  possession 
until  Marcli  13,  1861,  when,  acting  in  collusion  with  one  Wil- 
liam 11.  Pierce,  lie  sold  to  the  latter  and  put  him  in  possession, 
and  that  Pierce  has  ever  since  continued  in  possession  b}"  him- 
self or  tenants,  and  that  Barker,  the  defendant,  is  his  tenant. 
On  the  trial,  the  jury  found  a  verdict  for  the  defendant,  on 
which  the  court  gave  judgment,  and  the  plaintiff  appealed. 

It  is  unnecessary  to  consider  the  questions  made  by  appel- 
lant's counsel  upon  the  instructions  given  on  the  trial,  as  it  is 
perfectly  manifest,  from  an  inspection  of  the  entire  record,  that 
the  verdict  of  the  jury  was  correct,  and  a  different  one  would 
have  been  set  aside.  Both  parties  in  this  case  claim  the  prior 
possession,  and  we  do  not  undertake  to  decide  which  of  them 
had  it.  But  conceding,  as  claimed  by  plaintiff,  that  he  was  in 
actual  possession,  and  that  his  possession  was  forcibly  invaded, 
this  invasion,  as  appears  by  both  the  complaint  and  the  proof, 
was  committed  by  Mason  in  March,  1857.  Mason  continued 
to  hold  the  possession  thus  taken  until  March,  1861,  occupying 
the  house  during  that  time  and  fencing  and  cultivating  the 
land.  This  covered  a  period  of  four  years.  At  that  time  he 
sold  to  Pierce  and  gave  him  possession,  and,  on  the  trial,  the 
deed  from  him  to  Pierce,  bearing  date  Marcli  13,  1861,  was  put 
in  evidence  by  the  defendant.  Pierce  continued  to  hold  until 
the  commencement  of  the  suit,  a  period  of  nearly  three  years 
more.  The  complaint  alleges,  that  the  sale  from  Mason  to 
Pierce  was  collusive.  But  on  the  trial  there  was  not  a  particle 
of  evidence  offered  to  show  this,  nor  M^as  any  attempt  made  to 
show,  that  Pierce  had  notice  of  the  fact  that  four  years  before 
he  went  into  possession  Mason  had  obtained  his  possession  by 
force.  So  far  as  the  record  discloses.  Pierce  and  his  tenant,  the 
defendant,  were  utter  strangers  to  all  that  transaction.  How, 
then,  can  they  be  made  liable  to  the  action  of  forcible  entry 
and  detainer? 

The  provision  of  the  statute  is  ,  "  If  any  person  shall  make 
any  entry  into  any  lands,  tenements  or  other  possessions  except 
in  cases  where  entry  is  given  by  law,  or  shall  make  such  entry 
by  force,  or  if  any  person  shall  willfully  and  without  force  hold 
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over  any  lands,  tenements  or  other  possessions  after  the  deter- 
mination of  the  time  for  which  such  lands,  tenements  or  pos- 
sessions were  let  to  him,  or  to  the  person  under  whom  he 
claims,  after  demand  made  in  writing  for  possession  thereof,  b}' 
the  person  entitled  to  such  possession,  such  person  shall  be 
adjudged  guilty  of  a  forcible  entry  and  detainer."  J^Tow,  in 
case  of  a  tenant  holding  over  against  his  landlord,  either  the 
tenant  or  any  person  claiming  under  him  is  by  the  express 
provision  of  the  act  liable  to  this  action.  The  relation  of 
landlord  and  tenant  exists,  not  only  between  the  original  par- 
ties, but  between  the  landlord  and  any  person  claiming  under 
the  tenant,  so  far  as  may  be  necessary  to  enable  the  landlord  to 
regain  possession.  But,  in  the  case  of  a  forcible  entry,  it  is  the 
person  who  makes  it  who  is  liable  to  this  action.  Probably, 
,  also,  the  action  might  lie  against  any  person  going  in  under 
the  person  who  had  made  the  forcible  entry  collusively,  with 
knowledge  of  such  force,  and  for  the  purpose  of  availing  him- 
self of  it,  because  such  person  miglit  be  well  considered  as 
himself  committing  the  forcible  entry. 

But  we  cannot  hold  that  one  taking  possession  in  good  faith, 
and  in  violation  of  no  law,  is  liable  to  be  turned  out  by  this 
summary  remedy,  because  the  person  from  whom  he  purchases 
may,  years  before,  have  made  an  entry  by  force.  The  action 
lies  against  a  person  guilty  of  a  forcible  entry,  and  how  can 
the  purchaser  be  said  to  be  guilty  of  an  unlawful  act  of  which 
he  has  never  heard.  In  order  to  reach  him  in  this  action,  the 
plaintiff  must  show  him  to  have  been  in  some  way  privy  to  the 
unlawful  entry,  or  to  have  so  acted  that  he  may  fairly  be  con- 
sidered as  adopting  it  and  making  the  act  his  own.  If  we 
were  to  hold  the  contrary  rule,  the  result  would  be  that  the 
honest  occupant  of  land  who  had  entered  peaceably  and  in 
good  faith,  would  be  liable  to  be  visited  with  a  punishment 
designed  only  for  the  wrong-doer.  In  the  present  case  the 
alleged  forcible  entrj^  occurred  within  three  months  of  seven 
years  prior  to  the  bringing  of  the  suit. 

The  views  we  have  liere  expressed   are  in  accordance  with 
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those  expressed  by  this  court  in  Ballance  v.  Curtenius,  3  Gilm. 
454.     The  cases  are  alike  in  principle. 

In  the  absence  of  any  evidence  whatever  that  this  defendant, 
Barker,  or  even  his  landlord,  Pierce,  was  privy  to  the  forcible 
entry  in  1857,  if  one  was  made,  or  that  they  even  had  any 
knowledge  of  it,  the  verdict  and  judgment  of  the  Circuit  Court 
were  clearly  right. 


Judgment  affirmed. 


JosiAH  L.  James 

V. 

Henry  C.  Morey. 

1.  Statute  op  fratids  —  wJiere  a  parol  promise  has  been  performed. 
Where  one  party  made  a  verbal  promise  to  give  another  a  certain  sum  of 
mobey  if  the  latter  would  marry  within  a  year,  and  upon  his  marrying  the 
money  was  voluntarily  paid,  it  cannot  be  recovered  back,  whether  this  promise 
was  originally  within  the  statute  of  frauds  or  not. 

2.  Same — Turn  to  raise  the  question  as  to  tJie  application  of  the  statute.    In 
this  case,  the  party  who  made  the  promise  to  give  the  sum  of  money  to  the 
other  if  he  would  marry,  brought  suit  against  him  to  recover  a  debt,  and  on 
the  trial  the  defendant  set  up  a  credit  which  he  had  entered  in  his  favor  on 
the  plaintiff's  books,  as  he  alleged,  with  the  plaintiff's  consent,  of  a  residue 
of  the  sum  which  the  plaintiff  had  promised  to  give  him,  he  having  married 
within  the  time  stipulated.     The  plaintiff,  to  raise  the  question  whether  his  ; 
promise  to  the  defendant  was  not  within  the  statute  of  frauds,  moved  to  exclude 
all  the  evidence  on  that  subject.     This  was  held  not  to  be  the  proper  mode  of 
presenting  that  question  ;  the  proper  course  was  to  ask  the  court  to  instruct  J 
the  jury  that  they  were  to  disregard  all  evidence  touching  the  promise  of  thei 
plaintiff,  unless  they  believed  from  the  testimony  that  he  had  authorized  the 
defendant  to  enter  the  credit,  or  had  assented  to  such  entry  after  it  was  made, 
and  they  were  not  to  allow  the  amount  thus  credited  merely  because  it  had  j 
been  promised. 

3.  Practice  —  obviating  error  by  concessions  from  the  opposite  party.    Where  j 
the  plaintiff  in  a  suit,  who  has  a  verdict  returned  in  his  favor,  asks  a  new  trial ' 
on  the  ground  that  the  verdict  is  too  small,  it  is  not  error  for  the  court  to  state, , 
that  the  new  trial  will  be  allowed  unless  the  defendant  will  consent  that  the 
verdict  shall  be  raised  to  the  amount  shown  by  the  instrument  sued  on  to  be 
due,  and  upon  such  consent  being  given,  to  enter  the  judgment  accordingly. 
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4.  Vekdict  in  debt  —  t7ie  proper  form  thereof.  In  an  action  of  debt  to 
recover  rent  due  upon  a  lease,  the  jury  returned  a  verdict  for  the  plaintiff  for  a 
given  sum,  specifying  neither  debt  nor  damages,  and  the  clerk  improperly 
recorded  it  as  a  verdict  for  damages ;  it  should  have  been  treated  as  a  finding 
for  the  debt. 

5.  Same — whether  such  improper  entry  of  the  verdict  is  ground  of  reversal. 
But,  in  order  to  avoid  the  granting  of  a  new  trial  on  the  motion  of  tlie  plaintiff, 
on  the  ground  that  the  verdict  was  too  small,  the  defendant  consented  that  it 
should  be  raised  to  a  larger  sum  ;  and,  the  judgment  being  so  entered,  the  act 
of  the  clerk  in  entering  the  original  verdict  in  damages  was  not  considered  a 
sufficient  reason  for  reversing  the  judgment. 

Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon, 
Joseph  E.  Gary,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr,  Geokge  "W.  Thompson,  for  the  appellant. 

Mr.  Joshua  C.  Knickekbockee  and  Messrs.  Kunyan  & 
A.YERY,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Coui't : 

This  was  an  action  brought  by  James  against  Morey,  for 
rent.  The  defendant  was  in  the  employment  of  plaintiff  as 
clerk,  and  the  plaintiff  promised  him,  if  he  would  marry  within 
a  year,  to  give  him  one  thousand  dollars.  He  did  marry,  and 
the  plaintiff  gave  his  wife  a  lot  worth  five  hundred  dollars. 
He  allowed  the  rent  to  run  until  the  sum  of  $637.50  had 
accrued,  and  then  credited  himself  on  the  books  of  plaintiff 
with  $500,  as  the  balance  of  the  one  thousand.  Both  parties 
testified,  and  it  is  at  this  point  that  the  substantial  difference 
between  them  begins.  The  defendant  swore  that  this  credit 
of  $500  was  talked  over  between  the  plaintiff  and  himself  in 
the  office,  and  the  plaintiff  assented  to  the  credit.  This  is 
denied  by  the  plaintiff,  who  testifies  there  was  no  such  con- 
versation, and  that  he  did  not  know  of  the  entry  for  more 
than  a  year  after  it  was  made.  On  this  point  the  jury  seem 
23  —  44th  III. 
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to  have  given  credence  to  the  defendant,  and  the  matter  was 
within  their  exclusive  province. 

It  is  urged,  however,  that  this  promise  to  pay  the  thousand 
dollars  was  within  the  statute  of  frauds.  The  only  mode  in 
which  the  plaintiff  sought  to  raise  this  question  was  by  a 
motion  to  exclude  all  the  evidence  upon  that  subject.  This 
motion  was  properly  refused,  because,  even  if  the  promise  had 
been  within  the  statute,  its  complete  performance,  if  the  testi- 
mony of  the  defendant  was  true,  made  the  statute  inapplicable. 
The  testimony  of  the  defendant  as  to  the  express  authority 
given  him  by  the  plaintiff  to  enter  the  credit  of  $500  may 
have  been  true  or  false,  but  the  court  had  no  right  to  deter- 
mine it  was  false,  as  it  would  have  done  by  allowing  the 
plaintiff's  motion  to  suppress  all  testimony  relating  to  the 
promise.  If  this  testimony  of  defendant  was  true,  the  statute 
of  frauds  had  nothing  to  do  with  the  case.  The  thousand 
dollars,  according  to  this  evidence,  had  been  voluntarily  Daid, 
and  could  not  be  recovered  back,  whether  the  promise  was 
originally  within  the  statute  or  not.  In  order  to  present  this 
question,  the  plaintiff  should  have  asked  the  court  to  instruct 
the  jury  that  they  were  to  disregard  all  evidence  touching  the 
promise  to  pay  the  thousand  dollars,  unless  they  believed  from 
the  testimony  that  the  plaintiff  had  authorized  the  defendant 
to  enter  the  credit  of  $500,  or  had  assented  to  such  entry  after 
it  was  made,  and  they  were  not  to  allow  the  $500  merely 
because  it  had  been  promised. 

As  the  record  stands,  the  question  raised  in  the  argument  is 
not  before  us,  and  we  do  not  decide  whether  the  promise  to 
pay  the  thousand  dollars  was  one  which  could  have  been 
enforced  by  defendant  or  not. 

The  jury  found  a  verdict  for  $26.48,  which  was  admitted  to 
be  insufficient,  and  the  court,  on  the  motion  for  a  new  trial, 
held,  that  the  motion  would  be  allowed,  unless  the  defendant 
would  consent  that  the  verdict  should  be  raised  to  $144.54, 
the  amount  due  by  the  lease.  The  defendant  consented,  and 
the  judgment  was  so  entered.  It  was  decided  by  this  court  in 
the  case  of  Carr  v.  Minor,  4c2  111.  179,  that  this  was  not  error. 
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An  objection  is  also  taken  to  the  form  of  the  verdict,  which,  as 
returned  by  the  jury,  was  for  $26.48  for  the  plaintiff,  specifying 
neither  debt  nor  damages.  The  clerk  improperly  recorded  it 
as  a  verdict  for  damages,  but  it  should  have  been  treated  as  a 
finding  for  the  debt.  A  judgment  was  entered  for  the  increased 
amount,  and  we  do  not  consider  the  act  of  the  clerk  in  entering 
the  original  verdict  in  damages,  a  sufficient  reason  for  reversing 
the  judgment. 

Judgment  affirmed. 


Abeam  L.  Small 

V. 

Cyrus  Brainard. 

Instructions — should  not  assume  facts  as  proven.  In  an  action  of  tres 
pass,  an  instruction  to  the  jury  that  the  plaintiflF was  "entitled  to  recover  all 
damages  proved  to  have  been  sustained  by  him  on  account  of  the  trespasses 
committed  by  the  defendant  on  the  plaintiff's  premises  as  alleged  in  the 
declaration,"  was  held  to  be  erroneous,  because  it  assumed  the  defendant  com- 
mitted the  trespasses,  and  that  the  only  question  before  the  jury  was  the 
amount  of  damages. 

Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Charles  R.  Stask,  Judge,  presiding. 

This  was  an  action  of  trespass  brought  in  the  court  below  by 
Cyrus  Brainard,  against  Abram  L.  Small,  and  a  trial  resulted 
in  a  verdict  and  judgment  for  the  plaintiff.  The  defendant 
thereupon  appealed  to  this  court. 

Mr.  H.  LoRiNG  and  Mr.  T.  P.  Bontield,  for  the  appellant. 

Mr.  M.  B.  LooMis,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  brought  for  digging  a  ditch 
and  causing  the  water  to  overflow  upon  the  plaintiff's  land. 
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The  defendant  pleaded  not  guilty  and  several  special  pleas. 
On  the  trial  the  court  gave  for  the  plaintiff  the  following 
instruction : 

"  The  court  instructs  the  jury  for  plaintiff,  that  he  is  entitled 
to  recover  in  this  action  all  damages  proved  to  have  been  sus- 
tained by  him  on  account  of  the  trespasses  committed  by 
defendant  on  plaintiff's  premises,  as  alleged  in  the  declaration 
in  this  cause." 

The  appellant  objects  to  this  instruction,  that  it  assumes 
the  defendant  committed  the  trespasses,  and  that  the  only 
question  before  the  jury  was  the  amount  of  damages.  The 
objection  is  well  taken,  and  we  cannot  say,  on  an  examination 
of  the  entire  record,  that  the  jury  were  not  misled.  We  are 
the  more  inclined  to  reverse  the  judgment  on  account  of  this 
instruction,  because  we  do  not  find  in  the  evidence  a  very  good 
basis  for  the  estimate  of  the  damages,  $150,  found  by  the  jur3\ 
Witnesses  give  it  as  their  opinion  tliat  the  plaintiff's  land  was 
injured  to  that  extent,  but  they  do  not  state  wherein  the  injury 
to  that  degree  consists,  nor  the  facts  upon  which  their  opinion 
is  founded.    The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


AsAHEL  H.  Warner 

V. 

Samuel  H.  Ostrander. 

1.  Mbasure  op  damages  —  in  trespass  against  an  officer  for  levying  upon 
and  selling  the  property  of  plaintiff  under  execution  against  anotJier.  While  it 
is  true,  as  a  general  rale,  that  the  value  of  property  wrongfully  sold  on  execu- 
tion is  the  measure  of  damages  sustained  by  the  owner,  still,  that  is  not  true 
except  in  cases  where  the  purchaser  has  obtained  the  property. 

2.  A  rule  of  more  general  application  is,  that  in  cases  not  requiring  punitive 
damages,  the  loss  actually  sustained  is  the  true  measure. 

3.  So,  where  the  property  of  the  plaintiff  was  levied  upon  and  sold  under  an 
execution  against  another  person,  but  remained  in  the  possession  of  the  owner. 
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who  sold  it  and  received  the  benefit  of  the  proceeds  beyond  the  amount  for 
which  it  had  been  sold  on  the  execution,  there  being  no  circumstances  con- 
nected with  the  levy  and  sale  calling  for  punitive  damages,  the  proper  measure 
of  damages  in  an  action  of  trespass  by  the  owner  against  the  olficer  would  be 
the  actual  damage  sustained,  —  that  is,  the  amount  for  which  the  property 
was  suld  on  the  execution. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  Stephen  R.  Moore,  for  the  appellant. 

Mr.  H.  LoRiNG  and  Mr.  C.  A.  Lake,  for  the  aj)pellee. 

Mr.  Chief  Justice  "Walker  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trespass,  brought  by  Samuel  Ostrander 
against  Asahel  H.  Warner,  for  levying  upon  and  selling  a 
quantity  of  personal  property,  under  an  execution  against 
Peter  Ostrander.  There  was  evidence  tending  to  prove  that 
tlie  property,  wliich  consisted  of  grain  and  other  farm  produce, 
had  been  raised  by  Peter  Ostrander  for  appellee,  and,  on  the 
other  side,  it  was  urged,  as  a  defense,  that  the  evidence  showed 
that  the  ownership  in  appellee  M'as  only  colorable,  and  was 
claimed  by  him  to  prevent  its  sale  for  the  payment  of  the 
debts  of  Peter  Ostrander.  The  jury  found  that  the  property 
delonged  to  appellee,  and  assessed  the  damages  against  appel- 
lant at  the  sum  of  $500.  A  motion  for  a  new  trial  was  over- 
ruled, and  a  judgment  was  rendered  on  the  verdict,  to  reverse 
which  this  appeal  is  prosecuted. 

It  is,  amoug  other  assignments  of  error,  insisted,  that  the 
seventh  instruction  given  for  appellee  misled  the  jury.  It  is 
this : 

"If  the  jury  believe,  from  the  evidence,  that  the  personal 
property  in  question  was,  at  the  time  of  the  levy  and  sale 
thereof,  the  property  of  plaintiff,  and  that  the  defendant  is 
guilty  of  the  trespass  thereto  as  charged  by  plaintiff',  then,  as 


358  Wabnee  v.  Ostrander.  [April  '1., 

Opinion  of  the  Court. 

a  general  rule,  the  plaintiff  has  a  right  to  recover  a  verdict 
against  the  defendant  for  the  value  of  the  property  at  the  time 
of  said  sale,  but  the  jury  should  be  governed  by  the  circum- 
Btances  as  they  appear  in  evidence,  in  assessing  tlie  damages,  if 
they  find  for  plaintiff." 

In  view  of  the  evidence  in  this  case  we  are  clearly  of  the 
opinion  that  this  instruction  was  wrong.  The  execution  was 
for  the  sum  of  $384.  That  was  the  sum  for  which  the  prop- 
erty was  sold  and  bid  in  by  the  purchaser.  Independent  of 
other  proof,  that  would  be  the  measure  of  the  damages  if  the 
levy  and  sale  were  wrongful.  There  was,  however,  other  evi- 
dence tending  to  show  that  the  property  was  of  greater  value 
than  the  amount  for  which  it  was  sold.  But  Huling,  who  pur- 
chased the  property  at  the  sheriff's  sale,  testifies,  that  he  left  it 
on  the  farm ;  that  the  Ostranders  sold  and  disposed  of  it  and 
got  the  benefit  of  it,  beyond  the  payment  of  the  execution ; 
that  he  only  obtained  his  debt,  and  did  not  remove  or  appro- 
priate any  portion  of  the  property. 

If  this  property  belonged  to  appellee,  which  under  the  evi- 
dence seems  to  be  doubtful,  we  do  not  see  that  he  could  have 
sustained  any  damage  over  and  above  the  amount  of  the  execu- 
tion. The  property  was  left  on  the  farm  precisely  as  it  was 
before  the  sale  occurred,  and  if  Peter  Ostrander  was  the  agent 
of  appellee,  it  was  still  in  his  possession  ;  was  sold  by  him,  and 
the  presumption  would  be  that  he,  as  agent,  accounted  to 
appellee  for  the  overplus.  While  it  is  true,  that,  as  a  general 
rule,  the  value  of  property  wrongfully  sold  on  execution  is  the 
measure  of  damages  sustained  b}^  the  owner,  still  that  is  not 
true  except  in  cases  where  the  purchaser  has  obtained  the 
property.  A  rule  of  more  general  application  is,  that  in  cases 
not  requiring  punitive  damages,  the  loss  actually  sustained  is 
the  true  measure.  In  this  case  there  seems  to  be  nothing  in 
the  evidence  from  which  it  can  be  inferred  that  the  levy  and 
sale  were  wanton,  willful  or  oppressive;  and  the  true  measure 
of  damages  in  such  a  case  would  be  the  actual  damages  sus- 
tained by  the  owner.     The  verdict  was  larger  than  the  evidence 
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warranted,  and  we  think  this  instruction  misled  the  jury  and 
may  have  contributed  to  their  finding.  As  the  case  will  be 
passed  upon  by  another  jury,  we  deem  it  improper  to  discuss 
tlie  question  whether  the  evidence  established  the  transaction 
to  be  fraudulent.  But,  for  the  error  indicated,  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Judginent  reversed. 


Edward  L.  Alexander 

V. 

Henry  W.  Crosthwaite. 

Witness  —  competency  —  interest.  A  co-defendant  sued  as  a  partner,  and 
Buflfering  default,  is  disqualified  by  interest  from  being  a  witness,  as  against 
bis  co-defendant,  to  prove  tbe  partnersliip  ;  and  he  is  not  made  competent  by 
the  act  of  1861  allowing  parties  to  be  called  as  witnesses. 

Wkpt  of  Error  to  the  Circuit  Court  of  Warren  county ;  the 
Hon.  John  S.  TnoMrsoN,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  A.  G.  &  I.  M.  Kirkpatrick,  for  the  plaintiff  in  error, 

Mr.  J.  H.  Stewart,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

Alexander  and  Wilson  were  sued  as  copartners.  Wilson 
suffered  default.  Alexander  pleaded  in  abatement,  denying 
the  partnership.  Issue  was  joined  on  this  plea,  and  on  the  trial 
the  plaintiff  called  Wilson  as  a  witness  to  prove  the  partner- 
ship. Alexander  objected,  but  the  court  overruled  the  objec- 
tion. The  precise  question  involved  in  this  case  has  been 
decided  by  this  court  in  the  case  of  Brown  v.  Ilwd,  41  111. 
121.  It  is  there  held,  that  a  co-defendant  sued  as  a  partner, 
and  suffering  default,  is  disqualified  by  interest  from  being  a 
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witness,  as  against  liis  co-defendant,  to  prove  the  partnership, 
and  that  he  is  not  made  competent  bj  the  act  of  1861.  The 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alfred  Poppen 

V. 

Israel  B.  Holmes. 

1.  SAiiE  OF  IMPOUNDED  ANIMALS  —  necessity  of  a  judicial  investigation. 
The  act  of  1861,  wHcli  gives  to  towns  the  power  to  restrain  or  prohibit  the 
running  at  large  of  certain  animals,  and  authorizes  the  distraining,  impound- 
ing and  sale  of  the  same  for  penalties  incurred,  and  the  costs  of  the  proceed- 
ings, does  not  give  to  towns  the  power  to  confer  upon  any  of  its  officers 
authority  to  make  sales  of  impounded  animals  except  upon  the  contingency 
that  penalties  have  been  incurred. 

2.  But  to  ascertain  whether  a  penalty  has  been  incurred  or  not  is  a  pro- 
ceeding purely  judicial  in  its  character,  and  the  power  cannot  be  exercised  by 
the  pound-master  by  virtue  of  his  office ;  nor  can  a  town  by  its  by-lawa 
authorize  the  poiind-master  to  sell  property  without  a  judicial  ascertainment 
that  some  law  has  been  violated. 

3.  And  a  sale  of  property  by  the  poundmaster  without  such  judicial  ascer- 
tainment being  first  had,  will  not  divest  the  owner  of  his  title. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  Benjamin  B.  Sheldon,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  in  the  court  below, 
by  Israel  B.  Holmes  against  Alfred  Poppen,  to  recover  a  horse 
claimed  by  the  plaintiff  as  his  property.  The  defendant  claimed 
title  by  virtue  of  a  sale  of  the  horse  by  the  pound-master  of 
the  town  of  Ridott,  in  Stephenson  county,  the  horse  having 
been  im])ounded  under  certain  by-laws  of  the  town  prohibiting 
the  running  at  large  of  horses  and  some  other  animals  during 
certain  seasons  of  the  year. 

The  sale  was  made  by  the  pound-master  without  any  judicial 
proceeding  being  had  to  ascertain  whether  any  law  had  been 
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violated,  and  under  authoritj  alleged  to  have  been  conferred 
upon  liim  by  the  by-laws  of  the  town. 

Those  by-laws,  after  prohibiting  the  running  at  large  of  cer- 
tain animals,  and  fixing  the  penalty  for  a  violation  thereof 
und  providing  for  impounding  such  animals  as  might  be  found 
at  large,  provide  as  follows : 

"Sec.  6.  On  receiving  any  animal  or  animals  into  the  pound, 
as  above  directed,  the  pound-master  of  the  town  shall  give 
immediate  notice  thereof  to  the  owner  or  bailee  of  said  animals, 
if  known,  and  request  said  owner  or  bailee  to  pay  the  costs  and 
charges  of  distraining,  impounding  and  taking  care  of  said 
animal  or  animals,  and  all  lawful  fees  of  the  pound-master,  and 
take  them  away ;  and,  in  case  the  owner  or  bailee  of  said  animal 
or  animals  so  impounded,  within  six  hours  after  such  notice  is 
given  to  him,  her  or  them,  fails  or  neglects  to  take  away  said 
animal  or  animals,  and  also  to  pay  all  costs  and  charges  of 
taking  up,  impounding  and  taking  care  of  said  animal  or 
animals  in  the  pound,  together  with  the  law^ful  fees  of  the 
pound-master  in  respect  to  said  animals,  then  such  animal  or 
animals  shall  be  sold  by  the  pound-master,  as  provided  in  the 
next  succeeding  section  of  these  by-laws. 

•'  Sec.  7.  Whenever  the  pound-master  of  this  town  shall 
receive  into  the  pound  any  animal  or  animals  according  to  the 
preceding  section  of  these  by-laws,  and  shall  have  given  the 
notice  required  in  the  next  preceding  section,  and  the  owner  or 
bailee  of  such  animal  or  animals  fails  to  pay  the  charges  and 
costs  in  the  next  preceding  section  mentioned,  and  take  such 
animal  or  animals  away  within  the  time  required  in  said  sec- 
tion, then  it  shall  be  the  duty  of  the  pound-master  forthwith  to 
advertise  and  sell  said  animal  or  animals  so  impounded  at  pub- 
lic auction,  to  the  highest  bidder,  for  cash  in  hand,  and  out  of 
the  proceeds  of  said  sale  to  pay  all  the  costs  and  charges  of  tak- 
ing up,  impounding  and  taking  care  of  said  animals  in  the 
pound,  together  with  his  fees  in  respect  to  the  same,  and  the 
balance,  if  any  there  be,  he  shall  pay  to  the  owner  of  the  animal 
or  animals  sold  as  aforesaid ;  the  sale  of  any  animal  or  animals, 
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impounded  under  the  provisions  of  these  by-laws,  shall  be  con- 
ducted, as  near  as  ma}^  be,  according  to  the  law  regulating  sales 
of  property  by  constables,  under  execution  from  justices  of  the 
peace." 

The  finding  of  the  court,  before  whom  the  trial  was  had, 
without  a  jury,  was  in  favor  of  the  plaintiflf,  and  judgment 
was  entered  accordingly.  Thereupon  the  defendant  took  this 
appeal. 

Messrs.  M  EACH  AM  &  CocHEAN,  for  the  appellant. 

Messrs.  Bailey  &  Bkawley,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  whether  the  sale 
of  appellee's  horse,  by  the  pound-master  of  the  town  of  Ridott, 
divested  the  title  of  the  owner.  The  horse  had  been  impounded 
because  running  at  large  in  violation  of  the  town  by-laws. 
There  were  no  judicial  proceedings  before  a  magistrate  prior 
to  the  sale,  but  the  pound-master,  the  day  after  impounding 
the  animal,  advertised  it  for  sale  "in  satisfaction  of  fine  and 
costs  of  proceeding." 

The  authority  of  towns  upon  this  subject  is  derived  from  the 
following  statute : 

"  The  electors  of  each  town  shall  have  power,  at  their  annual 
town  meetings,  *  *  *  to  restrain  or  prohibit  the  running 
at  large  of  cattle,  horses,  mules,  asses,  hogs,  sheep  or  goats  ; 
to  authorize  the  distraining,  impounding  and  sale  of  the  same 
for  penalties  incurred,  and  the  cost  of  the  proceedings,  and  to 
determine  tlie  time  and  manner  in  which  such  animals  may  go 
at  large."  Sess.  Laws  1861,  pp.  221,  222. 

It  will  be  observed  that  the  power  to  make  sales  is  given 
only  for  penalties  incurred  and  the  cost  of  the  proceedings ;  and 
a  town  cannot,  by  its  by-laws,  confer  such  authority  upon  its 
officers  in  any  other  contingency.     But  to  ascertain  whether  a 
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penalty  has  been  incurred  or  not,  is  a  proceeding  purely  judi- 
cial in  its  character,  and  that  power  cannot  be  exercised  by  the 
pound-master  by  virtue  of  his  office.  The  by-law  may  impose 
a  reasonable  penalty  for  the  offense  of  allowing  animals  to  run 
at  large,  may  authorize  the  animals  to  be  impounded,  and  may 
direct  an  inquiry  to  be  had  before  a  magistrate  as  to  whether 
the  penalty  has  been  incurred,  with  a  right  of  trial  by  jury. 
If  it  has  been  incurred,  the  magistrate  may  be  directed  to 
enter  a  judgment  against  the  owner  for  the  penalty  and  costs^ 
and  an  order  directing  the  pound-master  to  sell  the  property. 
If  the  owner  is  known,  he  should  receive  personal  notice,  and, 
if  not  known,  there  may  be  constructive  notice  to  him,  as  the 
unknown  owner  of  the  impounded  property,  by  posting,  the 
property  being  described  in  the  notices.  A  by-law  thus  framed 
would  be  free  from  objection ;  but  one  which  authorizes  the 
pound-master  to  sell  property  without  a  judicial  ascertainment 
that  some  law  has  been  violated,  would  confer  upon  the  pound- 
master  a  species  of  power  never  contemplated  by  the  statute 
above  quoted,  to  say  nothing  of  constitutional  objections  to  its 
exercise. 

Judgment  affirmed. 


Henry  C.   Pitney  et  al. 

V. 

William  H.  Brown. 

Wills  —  whether  distribution  shall  be  made  per  stirpes  or  per  capita.  The 
will  of  Aaron  Pitney,  after  directing  the  conversion  of  his  property  into  money, 
and  the  payment  of  an  annuity  to  his  wife,  and  certain  legacies  to  other  per- 
sons, prowled  as  follows  as  to  the  residue:  "The  balance  remaining  of  said 
fund  I  hereby  direct  shall  be  equally  divided  between  the  children  of  my  late 
brother,  Mahlon  Pitney,  and  my  brother-in-law,  William  H.  Brown,  of  the  city 
of  Chicago,  a  large  portion  of  my  property  having  been  received  through  his 
father  and  the  father  of  my  late  wife,  Bt^tsey  H.  Pitney."  There  were  three 
children  of  Mahlon  Pitney,  and  it  is  Jield,  as  between  them  and  Brown,  the 
distribution  should  be  made  per  capita,  and  not  per  stirpes* 

•  Note  by  Repobteb.  Other  clauses  of  this  wiU  were  conetrued  in  the  case  of  Brown  et 
al.,  Exrs.,  v.  PUney,  decided  at  the  January  Term,  1866  (39  111.  403). 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below,  in 
the  right  of  Henry  C.  Pitney,  Phoebe  T.  Watkins,  and  Mary 
E.  Brayton,  the  children  of  Mahlon  Pitney,  deceased,  in  order 
to  obtain  a  judicial  construction  of  the  will  of  Aaron  Pitney, 
deceased,  particularly  of  the  fourth  clause  thereof,  touching  the 
equal  distribution  of  the  residuary  fund  therein  provided  for 

The  will  is  as  follows : 

"  Realizing  the  uncertainty  of  life,  and  being  now  of  sound 
mind  and  in  the  full  enjoyment  of  all  my  faculties,  I  make  this 
my  last  will  and  testament,  as  follows  : 

"  1.  I  order  and  direct  that  as  soon  after  my  death  as  may 
be,  my  executors,  hereafter  appointed,  shall  pay  all  my  just 
debts  and  funeral  expenses. 

"  2.  Within  one  year  after  my  decease,  1  further  order  and 
direct  my  executors  to  sell,  for  the  best  price  that  can  be 
obtained  for  the  same,  either  at  public  or  private  sale,  as  my 
executors  may  deem  advisable,  all  my  real  estate,  situate,  lying 
and  being  in  the  city  of  Chicago,  county  of  Cook,  State  of 
Hlinois,  being  the  house  and  lot  now  occupied  by  Mrs.  Phillips 
as  a  boarding  house,  and  also  a  forty  acre  tract  of  land  in  the 
county  of  Cook  (description  of  land),  and  I  hereby  empower 
my  said  executors  to  make  good  and  sufficient  deed,"  etc. 

3.  Legacy  to  Margaret  Pitney,  personal  property. 

"  4.  I  hereby  direct  my  executors,  within  the  time  aforesaid, 
to  sell  my  real  and  personal  estate,  to  create  the  fund  above 
mentioned,  and  out  of  the  same  to  pay  my  debts  and  funeral 
expenses,  and  the  sum  of  $600  each  and  every  year  to  my  said 
wife,  and  legacies  as  may  be  mentioned  herein ;  and  after  pay- 
ing all  such  debts,  etc.,  the  balance  remaining  of  said  fund  I 
hereby  direct  shall  be  equallj^  divided  between  the  children  of 
my  late  brother,  Mahlon  Pitnej^  and  my  brother-in-law, 
AVilliam  H.  Brown,  of  the  city  of  Chicago,  a  large  portion  of 
my  property  having  been  received  through  his  father  and  thd 
father  of  my  late  wife,  Betsey  H.  Pitney." 
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5.  Appoints  William  H.  Brown  and  Henry  O.  Pitney 
executors. 

6.  Specific  legacies  to  R.  H.  Burnap  and  Ella  McNully. 

The  court  below  adjudged  and  decreed,  that,  by  the  just  and 
true  construction  of  testator's  intention  in  the  fourth  clause  of 
the  will,  touching  the  distribution  of  the  surplus  or  residue 
of  testator's  estate  in  equal  parts  or  shares,  one  equal  half  part 
of  said  residue  was  intended  to  be  given,  and  was  given,  to 
William  H.  Brown,  and  the  other  equal  half  part  of  the  same 
to  the  complainants,  the  children  of  testator's  deceased  brother, 
Mahlon  Pitney. 

The  complainants  appeal  from  that  decree  to  this  court,  and 
insist,  that,  under  the  fourth  clause  of  the  will,  the  legatees 
should  take  ])er  capita^  and  not  per  stirpes,  as  held  by  the 
Circuit  Court. 

Messrs.  Scates,  Bates  &  Towslee,  for  the  appellants. 

Messrs.  Mather  &  Taft,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Aaron  Pitney  died  leaving  a  will,  by  which,  after  directing 
the  conversion  of  his  property  into  money,  and  the  payment  of 
an  annuity  to  his  wife,  and  certain  legacies  to  other  persons,  he 
provides  as  follows  as  to  the  residue  : 

"  The  balance  remaining  of  said  fund  I  hereby  direct  shall 
be  equally  divided  between  the  children  of  my  late  brother, 
Mahlon  Pitney,  and  my  brother-in-law,  William  H.  Brown,  of 
the  city  of  Chicago,  a  large  portion  of  my  property  having  been 
received  through  his  father  and  the  father  of  my  late  wife, 
Betsey  H.  Pitney." 

There  are  three  children  of  said  Mahlon  Pitney;  and  the 
question  presented  by  this  record  is,  whether  the  residue  of  the 
fund  referred  to  in  the  will  is  to  be  divided,  one-half  to  Brown 
and  the  other  half  to  Raid  three  children,  or  whether  it  is  to  be 
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divided  equally  among  all  the  legatees,  one-fourth  to  each  —  in 
other  words,  whether  the  distribution  is  to  he  per  stirpes  ov  per 
capita.  When  the  testator  directed  the  fund  to  be  "  equally 
divided,"  did  he  mean  equally  as  between  Brown  on  the  one 
side  and  the  children  of  Mahlon  Pitney  on  the  other,  or  did  he 
mean  equally  as  between  all  the  individuals  who  were  to  be  the 
recipients  of  his  boimty  ? 

The  language  is  susceptible  of  either  interpretation ;  and,  if 
the  question  were  a  new  one,  it  would  be  difficult  of  decision, 
though  we  are  inclined  to  think  that  equality  ^67"  stirpes  would 
be  the  more  natural  construction.  But  the  point  has  so  often 
been  decided  by  the  courts,  both  of  England  and  of  this  country, 
that  there  is  an  established  canon  of  interpretation  in  regard  to 
these  words,  from  whose  authority  we  do  not  feel  at  liberty  to 
depart.  With  a  long  line  of  precedents  all  pointing  in  one 
direction,  and  on  a  question  of  admitted  doubt,  it  is  our  duty 
to  follow  the  rule,  even  if  questioning  its  soundness. 

The  rule  is  thus  stated  by  Jarman  (vol.  2,  p.  Ill) :  "  When 
a  legacy  is  to  the  children  of  several  persons,  they  take  per 
capita^  and  not  per  stirpes.  The  same  rule  applies  when  a 
bequest  is  made  to  a  person,  described  as  standing  in  a  certain 
relation  to  the  testator  and  to  the  children  of  another  person, 
standing  in  the  same  relation ;  as,  to  my  brother  A  and  the 
children  of  my  brother  B,  in  which  case  A  takes  only  a  share 
equal  to  that  of  one  of  the  children  of  B."  See  also  Logan  v. 
Hamilton^  1  Cox,  250 ;  NortTiey  v.  Strange^  P.  Wms.  343  ; 
BlacUer  v.  Well,  id.  383 ;  Butler  v.  Stratton,  3  Brown  C.  C. 
367 ;  Warrington  v.  Warrington,  2  Hare,  54 ;  Payne  v.  Wag- 
ner,  12  Simons ;  Collins  v.  Hoxie^  9  Paige,  89 ;  Conner  v. 
Johnson,  2  Hill  Ch.  (S.  C.)  40. 

The  counsel  for  appellee,  while  admitting  the  general  rule 
to  be  as  stated  by  Jarman,  unless  a  contrary  intent  is  indicated 
in  the  will,  insists  that  such  intent  is  indicated  in , the  present 
will  by  the  clause  referring  to  the  fact  that  a  large  portion  of 
the  testator's  property  came  from  the  father  of  Brown,  who 
was  also  the  father  of  the  testator's  wife.  But  we  can  only 
regard  this  clause  as  giving  a  reason  for  making  Brown  a 
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legatee  at  all,  and  not  as  indicating  the  extent  of  tlie  legacy. 
It  is  to  be  remembered  that  Brown  would  have  taken  nothino: 
if  there  had  been  no  will,  and  the  children  of  Mahlon  Pitney 
would  have  taken  all.  It  was  natural,  then,  that  the  testator 
should  show  his  lieirs,  on  tlie  face  of  the  will,  why  he  diverted 
from  them  any  part  of  his  property ;  but  we  are  quite  unable 
to  see  how  this  explanation  indicates,  in  the  remotest  degree, 
an  intention  to  give  either  more  or  less  than  the  share  expressed 
in  other  portions  of  the  will. 

We  must  hold,  that,  by  the  established  rules  of  construction, 
all  these  legatees  took  jper  capita. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Joshua  J.   Moore 

V. 

George  Titman. 

1.  Mortgage  —  relation  of  parties  to  each  other — and  as  to  strangers.  A 
mortgage,  as  between  the  parties  to  it,  is  considered  simply  as  a  security  for 
a  debt,  but,  as  between  the  mortgagee  and  a  third  person,  the  former  is  re- 
garded as  the  owner  of  the  freehold. 

2.  Same  —  rights  of  the  parties — rents  and  profits.  A  mortgagee,  for  con- 
dition broken,  may  enter  upon  the  mortgaged  premises  and  appropriate  the 
rents  and  profits  arising  therefrom  to  the  benefit  of  his  security.  But  a  mort- 
gagor in  possession  is  not  required  to  account  for  the  rents  and  profits  to  the 
mortgagee,  during  his  possession. 

3.  Same — payment  of  taxes  hy  mortgagee  —  cannot  affect  the  rights  of  mort- 
gagor. A  mortgagee  cannot  affect  the  rights  of  the  mortgagor  by  purchasing 
tlie  mortgaged  premises  at  a  sale  for  delinquent  taxes ;  nor  will  he  be  per- 
mitted to  set  up  as  a  bar  to  redemption  the  payment  of  taxes  and  possessioa 
acquired  prior  to  a  foreclosure ;  nor  will  payment  of  taxes  and  seven  years' 
possession  by  him,  their  relations  not  being  adverse,  create  the  bar  of  the 
statute. 

4.  Same  —  rights  of  parties  —  mortgagee  in  possession.  A  mortgagee  in 
possession  is  bound  to  pay  the  taxes,  and  will  be  allowed  for  all  necessary 
expenses  incurred  to  preserve  the  property  and  protect  the  mortgagor's  title, 
to  be  paid  out  of  the  rents  and  profits  arising  therefrom. 
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5.  Same  —  mortgagee  of  a  lease,  reneical  iy  —  inures  to  the  lenefit  of  the 
mortgagor.  Where  a  mortgagee  of  a  lease  obtains  a  renewal,  such  renewal 
inures  to  the  benefit  of  the  mortgagor,  he  paying  the  mortgagee's  charges 
whether  such  lease  expired  before  renewal  or  not. 

6.  Same — sale  under  hy  mortgagee  and  purchase  hy,  will  not  bar  redemption. 
A  mortgagee  or  a  trustee  is  prevented  from  purchasing  at  his  sale  of  the 
premises  under  a  power  contained  in  the  deed,  so  as  to  bar  the  equity  of 
redemption. 

7.  Same  —  relation  of  the  parties.  Although  the  relation  of  trustee  and 
cestui  que  trust  may  not  be  created  by  the  mortgage  as  between  the  parties, 
yet  they  are  not  on  the  same  footing  as  to  each  other  as  a  stranger  to  the  estate  ; 
and  many  acts,  which  a  third  person  might  perform,  and  thereby  acquire  an 
interest  in  the  premises,  would  not,  if  performed  by  a  mortgagee,  give  him 
any  new  rights  as  against  the  mortgagor,  but  would  inure  to  the  benefit  of 
the  estate. 

h.  Same  —  of  the  purchase  hy  the  mortgagee  of  an  outstanding  title — hy  con- 
sent of  the  mortgagor.  Where  a  mortgagee,  by  an  agreement  with  the  mort- 
gagor, purchased  an  outstanding  prior  incumbrance  against  the  premises, 
after  foreclosure,  and  before  the  right  of  redemption  by  the  mortgagor  had 
expired,  and  with  the  understanding,  that  such  title,  like  his  own,  should  be 
subject  to  redemption,  —  held,  that,  under  such  agreement,  the  mortgagor  had 
a  clear  right  of  redemption  from  the  outstanding  title,  which  a  court  of  equity 
would  enforce. 

9.  Same — such  agreement  not  within  the  statute  of  frauds.  Such  an  agree- 
ment is  not  within  the  statute  of  frauds,  the  relation  of  the  parties  being  that 
of  mortgagor  and  mortgagee,  and  the  purchase  having  been  made  by  the 
consent  of  the  mortgagor,  and  for  the  benefit  of  the  estate. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
"Makion  "Williamson,  Judge,  presiding. 

The  facts  in  this  case  are  full  j  stated  in  the  opinion. 

Mr.  E.  N.  Powell,  for  the  appellant. 

Messrs.  Miller,  Yan  Arman  &  Lewis  and  Mr.  D.  McCul- 
LOCH,  for  the  appellee. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 

Court : 

This  was,  originally,  a  bill  in  chancery  to  foreclose  a  mort- 
gage, brought  by  Titman  against  Moore,  to  the  September 
Term,  1860,   of  the    Circuit   Court  of  Fulton   county.     The 
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venue  was  subsequently  changed  to  Peoria  county.  On  a  trial 
of  the  cause  a  decree  of  sale  was  pronounced  at  the  May  Term, 
1861,  and  a  sale  was  made  by  the  master  on  the  12th  day  of 
July  following,  at  which  Titman  became  the  purchaser.  But, 
before  the  mortgage  on  which  this  decree  and  sale  were  had 
was  given,  one  Joseph  C.  Hoagland  had  recovered  a  judgment 
against  Moore  in  the  Circuit  Court  of  the  United  States,  which 
was  a  prior  lien  on  the  mortgaged  premises ;  and  on  the  4th 
day  of  February,  1861,  the  marshal  made  a  deed  to  the  as- 
signee of  the  purchaser  under  the  Hoagland  judgment.  On 
the  6th  of  June,  1862,  Titman  purchased  this  Hoagland  title 
and  received  a  deed  therefor.  Moore  subsequently  prosecuted 
a  writ  of  error  to  reverse  the  decree  of  foreclosure  therein,  and, 
at  the  April  Terra,  1864,  of  this  court  it  was  reversed  and  the 
cause  remanded.  The  case  was  subsequently  redocketed  in 
the  Circuit  Court,  and  at  the  April  Term,  1865,  complainant, 
Titman,  filed  an  amended  bill.  At  the  Jime  Term,  1865, 
Moore  filed  a  cross-bill,  claiming  that  the  Hoagland  title  was 
purchased  by  Titman  under  an  agreement  with  Moore  that  it 
should  be  conveyed  to  him  upon  his  refunding  the  purchase 
money  and  interest,  and  that  the  time  for  redeeming  from  the 
sale  under  Titman's  decree  should  be  indefinitely  extended. 

The  bill  further  claims  that  Moore  was  to  have,  by  the  agree- 
ment, such  reasonable  time  as  he  might  desire  for  the  payment 
of  the  money.  Titman  answered  the  cross-bill,  denying  the 
making  of  the  agreement  and  setting  up  the  statute  of  frauds. 

It  further  appears  that  in  the  spring  of  1863,  Titman  re- 
covered possession  of  the  land  by  an  action  of  forcible  detainer, 
and  has  ever  since  held  the  possession.  A  hearing  was  had  on 
the  original  and  supplemental  bills  of  Titman,  the  cross-bill  of 
Moore,  the  answers,  replications  and  proofs,  and  the  court  ren- 
dered a  decree  dismissing  the  cross-bill,  and  declaring  Titman 
entitled  to  the  possession,  rents  and  profits  under  the  Hoagland 
title.  Moore  brings  the  record  to  this  court  and  assigns  various 
errors. 

The  relation  which  a  mortgagor  and  mortgagee  bear  to  each 
other  partakes  in  some  respects  of  several  other  estates,  but  in 
24  —  44th  III. 
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many  particulars  differs  from  every  other  character  of  title. 
As  now  considered,  it  is,  as  between  the  parties,  a  security  for  a 
debt,  but,  as  between  the  mortgagee  and  a  stranger,  the  former 
is  regarded  as  the  owner  of  the  freehold.  And,  after  the  condi- 
tion is  broken,  the  mortgagee  may  enter  and  render  his  security 
productive  by  the  perception  of  the  rents  and  profits.  But,  like 
the  owner  of  the  freehold,  the  mortgagor  is  not  required  to 
account  to  the  mortgagee  for  rents  and  profits  while  he  remains 
in  possession. 

Like  a  trustee,  a  mortgagee  cannot  affect  the  rights  of  the 
mortgagor  by  purchasing  the  property  at  a  sale  for  delinquent 
taxes  accruing  upon  the  premises.  Chickering  v.  Failes,  26  111. 
507.  In  that  case  it  was  also  held,  that  the  mortgagee,  before 
a  foreclosure,  by  paying  the  taxes  and  acquiring  possession, 
could  not  set  it  up  as  a  bar  to  a  redemption.  Nor  could  seven 
years'  possession  and  payment  of  taxes  create  the  bar  of  the 
statute. 

The  mortgagee  in  possession  would  be  allowed  for  necessary 
repairs  of  the  property  v?!d  would  be  bound  to  pay  the  taxes. 
He  is,  in  such  a  case,  like  a  trustee,  enti'ied  to  be  allowed  for 
necessary  expenditures  to  preserve  the  property,  to  be  deducted 
from  the  account  for  rents  and  profits.  He  will  also  be  allowed 
for  doing  that  which  is  necessary  for  the  protection  of  the  title 
of  tlie  mortgagor.  Sandon  v.  Hooper^  6  Beav.  248 ;  Pelly  v. 
Waihen^  7  Hare,  373.  It  has  been  repeatedly  held,  that  if  a 
mortgagee  of  a  lease  obtain  a  renewal,  it  will  inure  to  the  ben- 
efit of  the  mortgagor,  he  paying  the  mortgagee  for  his  charges. 
As  said  by  Lord  Chancellor  Nottingham,  "  The  mortgagee  but 
grafts  upon  his  stock,  and  it  shall  be  for  the  mortgagor's  ben- 
efit." RushwortKs  Case,  Freem.  12 ;  Liickin  v.  Rushworth^ 
Finch,  392.  Nor  will  the  case  be  altered  by  the  expiration  of 
the  lease  before  it  is  renewed.  Rakestraw  v.  Brewer,  2  P. 
Wms.  510;  Nesbett  v.  Fredenrick,  1  Ball  &  B.  29. 

It  has  also  been  held,  that  a  mortgagee  is,  like  a  trustee,  pre- 
vented from  purchasing  at  his  sale  of  the  premises,  under  a 
power  contained  in  tlie  deed,  so  as  to  bar  the  equity  of  redemp- 
tion. Benham  v.  Rome,  2  California,  387;   She  v.  Manhattan 
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Co.,  1  Paige,  48 ;  Vobson  v.  Baceij,  4  Selden,  216 ;  Hoyt  v. 
Mortruse,  16  N.  Y.  231.  And  where  a  prior  incumbrancer, 
hona  fide,  purchases  a  subsequent  incumbrance,  he  will  be 
entitled  to  what  is  due  upon  it.  Morret  v.  Pashe,  2  Atk.  54; 
Darcij  V.  Hall,  1  Vern.  49 ;  Beamley  v.  Holland,  5  Ves.  620, 
note.  But  it  has  been  held  to  be  otherwise,  if  he  purchase 
with  notice  of  an  intervening  security.  Long  v.  Clojyton,  1 
Vern.  464.  And  where  a  person  stands  in  any  fiduciary  rela- 
tion toward  the  owner  of  the  estate,  he  will,  as  against  another 
incumbrancer,  be  allowed  only  what  he  paid  for  it,  since  any 
purchase  by  him  of  an  incumbrance  at  a  lower  price  than  the 
amount  due  upon  it,  is  for  the  benefit  of  the  estate.  Morret  v. 
Paske,  2  Atk.  54. 

It  will  sufficiently  appear  from  these  authorities,  while  the 
relation  of  trustee  and  cestui  que  trust  may  not  be  created 
by  the  execution  of  the  mortgage,  as  between  the  mortgagor 
and  mortgagee,  still  they  are  not  on  the  same  footing  as 
strangers  to  the  estate.  There  are  many  acts  which  third  par- 
ties might  perform,  and  thus  acquire  interests  in  the  estate  of 
the  mortgaged  property,  the  performance  of  which  by  either 
party  to  the  deed  would  give  him  no  new  absolute  right  as 
against  the  other.  Their  relation  to  each  other  in  reference  to 
the  property  is  such,  that  in  many  tilings  their  acts  are  held 
to  be  performed  for  the  benefit  of  the  estate,  and  to  preserve 
the  security. 

It  is  not  necessary  to  hold  in  this  case  that  the  relation  of 
trustee  and  cestui  que  trust  existed  between  appellant  and 
appellee.  The  latter  held  a  mortgage  on  the  premises  in  con- 
troversy executed  by  appellant.  This  mortgage  had  become 
due,  and  a  decree  of  foreclosure  had  been  rendered,  the  prop- 
erty sold,  and  the  right  of  redemption  by  the  mortgagor  was 
within  about  six  weeks  of  expiring  when  this  purchase  was 
made  by  appellee  of  the  outstanding  title  then  held  by  Hoag- 
land.  At  the  time  this  purchase  was  made  appellant  might 
still  have  redeemed  from  the  sale  under  appellee's  decree.  And 
it  is  clear  that  the  purchase  was  made  by  appellee  with  the 
consent  of  appellant,  and  it  seems  to  be  equally  clear  that 
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appellant  was  to  have  further  time  to  redeem  from  appellee's 
sale,  and  to  refund  him  the  money  he  then  paid  to  Hoagland 
to  extinguish  his  title. 

"We  do  not  deem  it  necessary  to  review  the  evidence  in  this 
case,  because,  although  there  are  some  minor  differences  between 
the  witnesses,  it  is  evident,  even  from  the  evidence  furnished  by 
the  appellee,  that  the  purchase  of  Hoagland's  title  by  appellee 
was  through  the  suggestion  of  appellant,  and  that  they  co- 
operated in  its  purchase,  with  the  understanding  that  appel- 
lant should  have  an  extension  of  the  time  to  redeem,  and 
should  have  the  same  right  to  redeem  the  Hoagland  title  as 
his  own  mortgage  to  appellee.  The  witnesses  differ  as  to  how 
long  the  time  should  be  extended,  but  that  it  was  to  be  extended 
there  can  be  no  doubt.  The  statute  of  frauds  does  not  apply, 
because  it  is  not  an  attempt  to  enforce  a  mere  parol  agreement, 
that  one  man  should  buy  land  for  the  use  of  another,  but  the 
equity  of  the  appellant  arises  from  the  fact,  that  he  occupies 
the  relation  of  mortgagor  to  appellee,  and  allowed  the  latter  to 
buy  in  the  outstanding  title  under  an  agreement,  that  he  was 
purchasing  it  to  attend  upon  his  mortgage,  and  to  be,  like  his 
own  title,  subject  to  redemption.  We  do  not  ssij,  that  a  mort- 
gagee can  in  no  case  buy  in  an  outstanding  title,  and  hold  it 
against  the  mortgagor  without  a  right  of  redemption  by  the 
latter;  but  we  do  say,  that  the  mortgagee  cannot  buy  in  an  out- 
standing title,  under  an  arrangement  with  the  mortgagor  that 
it  is  to  be  held,  like  the  mortgage,  subject  to  redemption,  and, 
when  the  title  is  acquired,  turn  around  and  insist  that  he  has 
purchased  as  a  stranger.  This  would  be  a  short  mode  of  fore- 
closure which  the  law  will  not  tolerate. 

We  speak  of  these  parties  as  mortgagor  and  mortgagee, 
because  the  twelve  months  had  not  expired  after  the  sale  under 
the  foreclosure,  and  the  mortgagor  liad  still  a  right  to  redeem. 
Had  that  right  expired,  the  case  would  then  have  come  before 
us  in  a  very  different  aspect. 

We  further  remark,  that  we  are  not  deciding  upon  the  right 
of  Moore  under  this  agreement  to  an  extension  of  the  right  of 
redemption  from  the  foreclosure  sale,  beyond  the  twelve  months. 
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That  portion  of  the  agreement  could  not  have  been  enforced, 
from  the  want  of  sutiicient  consideration.  But  we  are  not 
asked  to  enforce  that  part  of  the  agreement.  When  Mooro 
and  Titman  finally  differed  in  regard  to  the  possession  of  the 
land,  and  the  rents  and  profits,  Moore  brought  the  record  to  this 
court,  and  obtained  a  reversal  of  the  decree  of  foreclosure.  As 
Titman  was  the  purchaser  at  the  master's  sale,  his  title  fell 
with  the  reversal,  and  thus  the  relation  of  mortgagor  and  mort- 
gagee was  restored,  and  with  that  relation  the  right  to  redeem 
from  the  purchase  of  the  Hoagland  title.  This  satisfactorily 
explains  the  delay  of  Moore  in  filing  his  bill  to  redeem.  Such 
a  bill  would  have  been  of  no  avail  until  the  sale  and  master's 
deed  were  removed  from  his  path.  He  could  not  enforce  the 
agreement  to  extend  the  time  of  redemption,  resting  in  parol 
and  without  consideration.  But,  that  difficulty  being  removed, 
he  was  in  a  position  to  ask  the  court  to  permit  him  to  redeem 
from  the  Hoagland  title,  on  the  ground,  that  such  an  agreement 
between  the  mortgagor  and  mortgagee  as  was  made  in  this 
ca,se  —  an  agreement  that  the  mortgagee  shall  buy  in  an  out- 
standing title  for  the  benefit  of  the  estate,  and  hold  it,  like  his 
mortgage,  subject  to  redemption  —  is  an  agreement  which  a 
court  of  equity  will  always  enforce.  This  is  clear  from  the 
authorities  above  quoted. 

The  outstanding  title  is  bought  by  the  mortgagee  under 
and  in  consequence  of  the  mortgage.  But  for  his  agreement 
that  it  should  attend  the  mortgage  and  be  subject  to  redemp- 
tion, we  might  presume  the  mortgagor  would  have  made  other 
arrangements  for  its  purchase.  To  allow  the  mortgagee  to 
repudiate  his  agreement  for  redemption  would  be  to  permit 
him  to  commit  a  fraud  on  the  mortgagor. 

"We  are,  therefore,  of  the  opinion  that  the  Circuit  Court  should 
have  permitted  Moore  to  redeem.  An  account  should  have 
been  stated  between  the  parties,  in  which  Moore  should  have  been 
charged  with  the  amount  on  the  certificate  of  purchase  held  by 
Titman  on  the  day  of  the  purchase  from  Hoagland,  and  with 
the  amount  paid  by  Titman  to  Hoagland  on  the  purchase. 
As  the  mortgage  debt  was  at  that  time  drawing  ten  per  cent 
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interest,  it  is  but  reasonable  to  charge  Moore  with  that  rate  of 
interest.  On  the  other  liand,  he  will  be  entitled  to  an  account 
of  rents  and  profits  received  by  Tituiau  since  he  went  into 
possession,  less  taxes  which  he  has  paid  and  for  reasonable 
repairs  he  may  have  made  to  keep  up  the  premises. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  r&oersed. 


Robert  Fergus  et  al. 

V. 

James  H.  Woodworth  et  al. 

1.  Homestead — mortgagor.  To  entitle  a  mortgagor  to  a  homestead  in  the 
mortgaged  premises,  such  mortgagor  must  not  only  be  the  head  of  a  family, 
but,  at  the  time  of  mortgaging,  therewith  reside  and  so  continue  to  reside  on 
the  mortgaged  premises. 

2.  Sale — judicial — where  impeacTmble  for  being  en  masse.  A  sale  of  prop- 
erty by  a  judicial  officer  ought  not  to  be  set  aside,  except  for  such  irregu- 
larities as  manifestly  produce  injustice  and  wrong.  If,  however,  a  sale  of 
property  in  gross  produces  such  inadequacy  of  price  as  to  amount  to  a  great 
wrong  and  oppression,  a  court  of  equity  might  entertain  jurisdiction,  even 
two  or  three  years  after  the  sale,  and  afford  relief  against  the  purchaser  if  ho 
had  not  parted  with  the  title,  upon  reasonable  excuse  being  shown  for  the 
delay. 

3.  Purchaser  —  decree — effect  of  reversal.  If  a  judgment  or  decree  be  re- 
versed  for  error  after  sale  of  property  thereunder,  it  is  a  settled  principle  of 
the  common  law  coeval  with  its  existence,  that  the  defendant  shall  have  resti- 
tution of  the  purchase  money,  and  the  purchaser  shall  hold  the  property  sold, 
except  where  the  plaintiff  in  the  judgment  or  decree  becomes  purchaser  and 
still  holds  the  title. 

4.  Same — notice  lis  pendens.  The  rule  of  notice  lis  pendens  does  not  apply 
to  a  purchaser  under  a  decree  of  foreclosure  who  is  not  a  party  to  the  record. 
The  law  does  not  require  such  purchaser  to  inspect  the  record,  and  to  see  that 
it  is  free  from  errors.  He  only  has  to  see  that  the  court  has  jurisdiction,  and 
there  is  such  a  judgment  or  decree,  unreversed,  as  authorizes  the  sale. 

Appeal  from  the  Superior  Court  of  Chicago;  the  Hon.  John 
M.  "Wilson,  Chief  Justice,  presiding. 
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On  the  loth  day  of  December,  1859,  Robert  Fergus,  being 
the  owner  of  sub-lot  one  (1),  and  the  north  twenty-five  (25)  feet 
of  sub-lot  two  (2)  of  the  subdivision  of  original  lot  six  (6),  in 
block  three  (3),  in  the  fractional  section  fifteen  (15),  addition 
to  Chicago,  being  sixty-five  (65)  feet  fronting  on  State  street, 
between  Monroe  and  Adams  streets,  and  one  hundred  and 
twenty-four  feet  in  deptli  to  the  alley  in  rear,  according  to  the 
plats  of  the  same  duly  recorded  in  Cook  county  registry,  includ- 
ing the  three  brick  stores  and  other  buildings  standing  and 
being  thereon,  executed  a  mortgage  thereon,  in  which  his  wife, 
Margaret  Fergus,  joined,  to  secure  the  payment  of  $13,000  to 
David  Sears,  Jr. 

Said  Sears  assigned  the  mortgage  to  Edward  I.  Tinkham, 
who,  upon  default,  foreclosed  in  the  Superior  Court  of  Chicago, 
and  the  master  in  chancery,  under  the  decree  of  the  court,  sold 
the  premises  to  Woodworth,  who  became  the  purchaser  thereof 
under  an  agreement  between  him,  P.  W.  F.  Peck  and  E.  I. 
Tinkham.  After  the  time  for  redemption  had  elapsed,  the 
master  conveyed  the  premises  to  Woodworth  by  master's  deed. 

Woodworth  caused  a  writ  of  assistance  to  be  placed  in  the 
hands  of  Hammond,  then  sheriif  of  Cook  county,  Johnston 
having  in  the  mean  time  bargained  with  Woodworth  for  said 
premises. 

Robert  and  Margaret  Fero;us  then  filed  a  bill  ao;ainst  Wood- 
worth  and  Hammond,  and  restrained  them  from  taking  pos- 
session of  a  part  of  the  mortgaged  premises  claimed  as  their 
homestead. 

Woodworth  answered  this  bill,  denying  the  claim  of  home- 
stead, and  filed  a  cross-bill  praying  that  the  premises  be 
decreed  to  be  free  from  the  homestead  claim,  and  that  posses- 
sion thereof  be  surrendered  to  him. 

Fergus  and  wife  then  sued  out  a  writ  of  error  upon  the 
decree  of  foreclosure,  upon  the  ground  that  interest  had  been 
compounded,  and  at  the  Aj)ril  Term,  1865,  of  this  court,  the 
decree  was  reversed,  upon  the  ground  that  the  decree  was  for 
about  sixty  dollars  more  than  was  alleged  to  be  due  in  the  bill 
tor  foreclosure. 
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After  the  reversal  of  the  decree  of  foreclosure,  Fergus  and 
wife  filed  a  supplemental  bill,  setting  up  the  reversal  of  the 
decree  of  foreclosure,  under  which  Woodworth  derived  title, 
and  alleging  that  "Woodworth's  purchase  was  not  hona  fide^ 
and  stating  that  the  master  had  improperly  sold  the  premises 
en  masse^  when  he  should  have  sold  them  in  parcels. 

Woodworth  denied  that  his  purchase  was  not  hona  fide,  and 
insisted  that  the  master  in  chancery  made  sale  of  the  premises 
in  a  proper  manner. 

Messrs.  Hekvet,  Anthony  &  Galt,  for  the  appel  ants. 

Mr.  P.  L.  Sherman,  for  the  appellees. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

The  first  question  presented  by  the  record  is,  whether  appel- 
lants, Fergus  and  wife,  have  homestead  rights  in  the  premises 
in  controversy.  The  mortgage  to  Sears  was  not  given  to  secure 
purchase  money,  or  indebtedness  incurred  in  the  improvement 
of  the  property,  and  was  executed  after  the  homestead  law  and 
amendatory  act  were  passed.  The  question  is  thus  free  from 
all  considerations  but  that  of  residence.  Fergus  was  at  the 
time  the  head  of  a  family  and  residing  with  the  same,  but  it  is 
not  pretended  that  they  or  their  family  were  on  these  premises. 
On  the  contrary,  they,  with  their  family,  were  residing  in 
another  house,  owned  by  them,  on  a  difierent  street  in  the 
city,  and  they  did  not  return  to  reside  on  this  property  until 
some  time  after  the  foreclosure  and  sale  under  the  mortgage. 
And  it  also  appears,  that,  when  the  mortgage  was  given, 
the  several  portions  of  the  house  were  occupied  by  difierent 
tenants,  and  so  continued  until  after  the  sale  was  made  by 
the  master. 

The  building  consisted  of  a  block  extending  the  length  of 
the  front  of  the  lot,  and  was  about  sixty-six  feet.  The  build- 
ing was  three  stories  high,  and  was  divided  by  partition  walls 
into  three  parts.     The  lower  story  was  occupied  as  stores,  and 
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tlie  upper  stories  were  used  for  dwellings.  After  the  spring 
of  1860,  appellant  Fergus  occupied  the  north  store  room  as  a 
printing  office.  This  excludes  every  supposition  that  this 
property  was  in  fact  the  residence  of  Fergus  and  family,  wliat- 
ever  may  have  been  his  intention  when  he  left  it,  or  during 
the  time  he  resided  on  Quincy  street. 

The  fact,  that  he  previously  occupied  and  resided  on  this 
property,  as  a  home,  could  not  give  it  the  character  of  a  home, 
after  removing,  not  only  his  family,  but  the  house  in  which 
they  had  lived,  from  the  premises  to  a  different  part  of  the  city 
and  occupying  it  as  a  dwelling,  for  himself  and  family,  for 
several  years.  It  is  true,  that  a  portion  of  the  family  testify, 
that,  while  erecting  the  building  on  these  premises,  he  and 
his  wife  spoke  of  planning  the  upper  stories  of  the  northern 
part  of  the  house  for  a  residence  for  himself  and  family.  But 
he  resided  on  Quincy  street  from  some  time  in  1858  or  1859 
until  the  early  part  of  1862,  when  he  returned  with  his  family, 
and  resided  in  the  upper  stories  of  the  northern  part  of  the 
building  until  the  trial  below.  So  that,  if  it  was  his  design  to 
make  this  his  home  at  the  time  he  was  erecting  the  block,  he 
delayed  its  execution  for  three  or  four  years,  if  it  was  not 
abandoned  at  tlie  time  of  its  completion. 

We  are  not  prepared  to  hold,  that  the  head  of  a  family  may 
abandon  the  lot  of  ground,  remove  his  dwelling  to  other  prem- 
ises, remove  his  family  to  the  latter  place,  incumber  the  premises 
on  which  he  formerly  resided,  and  after  an  absence  of  three  or 
four  years,  return  to  liis  former  home,  and  claim  and  hold  it  as 
a  homestead  against  snch  an  incumbrance,  merely  by  showing 
that  it  had  been  his  home,  and  that  he  had  during  Iiis  abandon- 
ment of  the  property  as  a  residence,  a  secret  intention  at  some 
time  in  tlie  future  to  resume  it  as  a  home.  It  cannot  be  j)re- 
tended  that  Fergus  apprised  Sears  at  the  time  the  mortgage 
was  given,  that  he  claimed  homestead  rights  in  the  j)roperty, 
nor  is  it  so  stated  in  the  mortgage.  There  is  nothing  appear- 
ing in  the  record  which  in  the  least  was  calculated  to  apprise 
Sears,  or  those  claiming  under  the  mortgage,  that  there  was  any 
pretense  that  it  was  held,  or  even  intended  to  be  held,  as  a 
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homestead  by  the  mortgagors.  While  such  notice  may  not  be 
necessary  in  all  cases  to  entitle  a  party  to  assert  the  right,  it 
would  be  inequitable  and  productive  of  great  injustice  to  per- 
mit a  mere  secret  intention,  without  any  thing  to  put  creditors 
and  purchasers  upon  inquiry  at  least,  to  control  in  the  stead  of 
a  residence  upon  the  premises,  and  to  enable  the  mortgagor  to 
enforce  the  right  under  the  statute.  On  the  contrary,  every 
thing  connected  with  these  premises  was  calculated  to  produce 
conviction,  that  the  property  had  been  permanently  abandoned 
as  a  home.  It  was  occupied  by  tenants  for  business  purposes, 
and  as  dwellino;s,  and  the  morto-ao-or  was  residing:  with  his 
family  in  other  property  as  a  home.  We  are,  for  these  reasons, 
of  the  opinion  that  Fergus  and  wife  had  abandoned  these  prem- 
ises as  a  residence  at  the  time  they  executed  the  mortgage,  and 
that  they  then  or  since  that  time  have  had  no  right  to  claim  it 
as  a  homestead  against  this  mortgage.  To  permit  its  assertion, 
under  such  circumstances,  would  lead  to  the  perversion  of  the 
law  into  an  engine  of  fraud  and  wrong,  that  could  never  have 
been  designed  by  the  general  assembl}!  when  it  was  adopted. 

It  is  likewise  insisted,  that,  as  the  property  was  sold  by  the 
master  en  inasse^  the  court  below  erred  in  not  setting  aside  the 
sale.  Appellants,  Fergus  and  wife,  were  defendants  to  the  bill 
for  a  foreclosure,  were  duly  served  with  process,  were  properly 
in  court,  and  must,  therefore,  be  presumed  to  have  been  fully 
informed  of  every  step  that  was  taken  in  the  progress  of  the 
case.  They  must  have  known  of  the  sale  and  the  manner  in 
which  it  was  made.  A  report  was  made  by  the  master  of  the 
sale  and  how  it  had  been  conducted,  and  it  was  approved  by 
the  court  without  objection.  Thej'^  filed  no  objection  to  the 
report,  nor  did  they  in  any  manner  oppose  the  approval  of  the 
sale  on  the  master's  report.  If  mere  irregularities  existed, 
they  should  have  appeared  and  insisted  upon  them  to  prevent 
the  approval  of  the  sale,  and  moved  at  the  coming  in  of  the 
master's  report,  or  at  least  within  a  reasonable  time,  to  have 
the  sale  set  aside  and  to  have  the  property  again  offered. 
While  a  court  of  equity  would  not  apply  it  as  an  inflexible 
rule,  that  such  a  motion   should  be  interposed,  on  the  coming 
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in  of  the  report,  at  the  next  term  after  the  sale,  still,  if  not 
then  made,  or  at  least  before  the  time  for  a  redemption  has 
expired,  the  court  would  not  set  aside  the  sale  for  trifling  ob- 
jections, or  mere  informalities,  or  because  property  susceptible 
of  division  had  been  sold  en  masse,  unless  it  appeared  that  real 
injustice  and  wrong  had  resulted.  After  the  time  for  redemp- 
tion has  expired  and  his  equity  is  barred,  the  mortgagor  should 
not  be  heard  to  impeach  the  sale,  except  by  showing  that  there 
was  fraud  or  oppression,  and  that  substantial  injury  had  re- 
sulted, and  even  then,  it  might  be  necessary  to  alFord  a  reason- 
able excuse  for  having  delayed  such  a  length  of  time  before 
asserting  his  rights.  A  party  should  not  be  permitted  to  re- 
main inactive  until  long  after  the  sale,  and  then,  if  to  his 
interest,  avoid  it,  or,  if  not,  permit  the  purchaser  to  hold  the 
property.  It  is  highly  desirable  that  there  should  be  some 
degree  of  stability  given  to  judicial  sales.  They  should  not  be 
set  aside  except  for  such  irregularities  as  manifestly  produce 
injustice  and  wrong.  In  this  case  the  parties  have  slept  upoii 
their  rights,  and  have  been  guilty  of  such  laches  as  must  pre- 
vent them  from  having  this  sale  set  aside,  simply  by  showing 
that  the  property  could  have  been  divided,  and  might  have  by 
that  means  brought  more  than  it  did.  They  have  delayed  too 
long  in  the  assertion  of  the  right,  and  must  be  considered  as 
having  waived  it. 

If,  however,  the  sale  of  property  in  gross  produces  such 
inadequacy  in  the  price  as  to  amount  to  great  wrong  and 
oppression,  a  court  of  equity  might  entertain  jurisdiction  even 
two  or  three  years  after  the  sale,  and  afford  relief  against 
the  purchaser,  if  he  had  not  parted  with  the  title,  upon  a  reason- 
able excuse  being  shown  for  the  delay.  It  is  insisted,  that  the 
price  of  the  property  was  greatly  depressed  by  the  sale  being 
en  masse,  and  a  large  amount  of  evidence  was  taken  to  estab- 
lish and  to  rebut  the  presumption  that  such  was  the  fact. 
And  in  this,  as  in  most  cases  involving  the  value  of  property, 
and  especially  so  when  it  is  to  ascertain  its  value  several  yeara 
previous  to  the  time  of  the  inquiry,  there  is  great  diversity  of 
opinion.     Some  of  the  witnesses  fix  its  value  at  the  time  it  was 
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Bold  at  double  the  amount  at  which  it  was  struck  off  to  the 
purchaser,  while  others  saj  it  sold  for  all  it  was  then  worth, 
and  opinions  vary  between  these  points,  and  scarcely  any  two 
fully  agree,  concurring  on  any  one  price. 

It  is  apparent,  that  property  at  the  time  this  sale  was  made 
was  depressed,  and  quite  unsalable.  It  appears  that  Fergus 
offered  the  property  in  the  early  part  of  1863,  to  Otis,  for 
$21,000.  This  then  clearly  shows,  that  he  did  not  regard  the 
property  as  worth  double  the  sum  for  which  it  was  sold.  And, 
if  he  considered  the  price  grossly  inadequate,  it  is  strange  that 
he  did  not  move  to  have  the  sale  set  aside  for  that  reason. 
This  is  a  significant  fact  in  reference  to  the  value.  And 
another  equally  important  is,  that  we  find  he  was  in  the 
market  offering  it  for  sale  before  the  redemption  exj)ired,  and, 
if  so  grossly  inadequate,  it  is  strange  that  he  did  not  effect  a 
sale,  redeem  the  property,  and  save  a  large  surj)lus ;  or  that 
he  could  not  raise  on  the  property  by  a  loan  a  sum  suflScient 
to  redeem,  and  thus  preserve  it  from  sacrifice. 

Again,  the  proof  shows,  that  otlier  property,  situated  near  to 
this,  was  sold  about  the  same  time  at  private  sale,  at  but 
slightly  higher  rates.  While  witnesses  give  the  opinion,  that 
the  property  was  sacrificed  at  the  sale,  we  must  believe  that 
they  do  not  distinguish  with  sufiicient  accuracy  between  present 
values  and  those  of  that  period.  Property  has  been  constantly 
advancing  in  value  since  that  period ;  and  the  price  bid,  as  com- 
pared with  the  present  value  of  this  property,  would  no  doubt 
show  great  disparity ;  but  the  sale  must  be  tried  by  values  then 
existing,  and  not  by  present  prices.  From  all  the  evidence  in 
this  record,  we  are  unable  to  say  that  the  bid  was  so  small  that 
the  sale  should  be  set  aside,  or  that  it  operated  as  a  fraud  on 
appellants'  rights,  or  was  oppressive.  If  injury  resulted  from 
the  smallness  of  the  bid,  it  is  perhaps  no  greater  than  usually 
occurs  in  sales  of  this  magnitude.  We  should  not  feel  war- 
ranted in  vacating  this  sale  after  the  delay  that  has  occurred,  on 
the  evidence  in  this  record,  either  on  account  of  the  smallnesa 
of  the  price  bid,  or  because  the  property  was  not  divided  and 
sold  in  separate  parcels. 
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We  now  come  to  the  question  whether  appellee  Woodworth 
was  affected  by  the  reversal  of  the  decree  of  the  court,  under 
which  he  purchased.  It  has  been  said,  if  a  judgment  or  decree 
is  reversed  for  error,  it  is  a  settled  principle  of  the  common 
law,  coeval  with  its  existence,  that  the  defendant  shall  have 
restitution  of  the  purchase  money,  and  the  purchaser  shall  hold 
the  property  sold.  10  Peters,  4T3.  To  this  rule  there  may  be 
an  exception,  and  it  is  where  the  plaintiff  in  the  judgment  or 
decree  has  became  the  purchaser,  and  still  holds  the  title  under 
his  purchase.  In  this  case  Woodworth  was  not  the  complain- 
ant, nor  was  he  even  a  party  to  the  record  in  which  the  decree 
was  rendered.  He  does  not  therefore  fall  within  the  exception, 
unless  his  connection  with  the  case  shall  produce  the  same 
result  as  if  he  had  been  a  complainant.  His  interest  was 
acquired  subsequently  to  the  rendition  of  the  decree,  and  he 
in  fact  bid  off  the  property  in  his  own  name,  and  obtained  the 
master's  deed  after  the  time  for  redemption  had  expired. 

It  is,  however,  urged  that  he  either  purchased  as  the  assignee 
of  the  decree  in  his  own  right,  or  as  Peck's  agent,  who  was  the 
beneficial  owner  of  the  mortgage  at  the  date  of  the  decree. 
That  Peck  thereby  became  chargeable  with  notice  of  the  errors 
in  the  decree,  under  which  the  sale  was  made.  We  do  not 
understand  that  the  rule  of  notice  of  lis  pendens  applies  to  a 
purchaser  not  a  party  to  the  record.  Before  the  sale  is  made 
the  suit  is  terminated,  the  controversy  is  ended,  and  the  rights 
of  the  parties  to  the  record  are  fixed.  The  claim  has  ripened 
into  a  judgment  or  decree,  and  it  must  be  presumed  that  all 
defenses  have  been  made  and  judicially  passed  upon  and  deter- 
mined, and  that  nothing  remains  but  for  the  plaintiff  to  have 
the  fruit  of  his  judgment  or  decree  —  to  have  execution. 
Woodworth  was  not,  then,  a  purchaser  chargeable  with  notice 
lis  pendens^  and  the  rules  applicable  to  such  notice  cannot 
affect  his  rights.  That  notice  only  applies  to  charge  a  pur- 
chaser with  all  of  the  defenses  involved  in  the  litigation,  so 
that  he  shall  be  bound  by  the  determination  of  the  matter  in 
controversy,  and  will  not  be  heard  to  insist  upon  defenses  or 
grounds  of  recovery  that   might   have   been   presented.     He 
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takes  the  place  of  the  party  of  whom  he  purchases,  and  is 
bound  by  the  decree  to  which  his  vendor  was  a  party. 

At  the  time  the  decree  of  foreclosure  was  rendered,  Peck 
did  not  own  the  mortgage,  but  he  simply  held  it  as  collateral 
security  for  a  debt  which  Tinkham  owed  him.  That  he  might 
still  retain  it  as  a  security,  and  have  the  control  of  it,  after  it 
was  reduced  to  a  decree,  it  was  agreed  that  the  mortgage 
should  be  foreclosed  in  his  name ;  but,  from  some  cause  not 
very  clearly  appearing,  tlie  foreclosure  was  had  in  the  name  of 
Tinkliam.  So  that  Peck  was  not  a  party  to  the  record ;  but, 
after  Peck  learned  how  the  decree  had  been  rendered,  he  took 
the  necessary  steps  to  have  it  transferred  to  him  as  a  security 
for  his  debt  against  Tinkham.  And  the  evidence  shows  that 
Woodvvorth  agreed  with  Peck  to  bid  it  off  in  his  name,  and  to 
pay  him  the  amount  of  his  claim  on  Tinkham,  and  to  secure 
which  he  held  the  decree  of  foreclosure.  After  paying  that 
sum,  "Woodworth  was  to  hold  the  decree,  or  its  avails,  to  secure 
the  refunding  of  the  amount  he  should  advance  to  Peck,  and 
the  balance  to  secure  a  debt  which  he  held  against  Tinkham,  in 
favor  of  the  insurance  company.  By  this  arrangement,  with 
Tinkham's  assent.  Peck  held  a  first  lien  on  that  decree,  to  secure 
the  payment  of  about  $10,000,  and  Woodworth  a  second  lien, 
to  secure  a  debt  of  several  thousand  dollars  owing  by  Tinkham. 
At  the  sale,  however,  Woodworth  purchased  the  property,  and 
received  a  certificate  of  purchase  from  the  master  in  his  own 
name.  Subsequently,  he  assigned  the  certificate  of  purchase  to 
Peck,  when  an  agreement  was  drawn  up  and  executed  by  the 
parties,  declaring  their  rights  under  this  purchase,  as  it  had 
been  previously  understood.  It  declared  that  Peck  should  hold 
the  certificate  until  his  debt  should  be  paid,  which  Woodworth 
undertook  to  do,  and  then  it  was  to  become  Woodworth's,  and 
the  balance  of  tlie  purchase  money  over  and  above  the  payment 
to  Peck  was  to  be  applied  on  the  debt  which  Tinkham  owed  to 
the  insurance  company. 

Woodward  was  only  induced  to  become  the  purchaser  as  a 
means  of  collecting  the  debt  Tinkham  owed  the  insurance  com- 
pany, and  of  which  the  former  was  tlie  agent.     And  the  agree* 
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ment  was  entered  into  as  the  means  of  paying  to  Peck  the 
portion  of  the  purchase  money  coming  to  him,  by  getting  time. 
Not  having  the  $10,000  to  pay  Peck,  and  he  not  desiring  to 
become  the  owner  of  the  property,  he  was  willing  to  give  time 
to  Woodworth  within  whicli  he  might  make  payment,  and  then 
he  could  look  to  the  property  to  be  reimbursed,  and  to  collect 
the  debt  due  the  insurance  company;  so  that,  when  he  became 
the  purchaser  under  this  arrangement,  he  virtually  paid  the 
purchase  money.  He,  soon  after  the  purchase,  gave  up  the 
note  to  Tinkham,  and  discharged  the  debt  the  insurance  com- 
pany held  against  him.  When  Woodworth  assigned  the  cer- 
tificate of  purchase  to  Peck,  and  became  liable  to  Peck  for  the 
amount  of  his  debt,  he  gave  the  note  he  held  on  Tinkham  to 
him.  Woodworth  afterward  paid  Peck,  obtained  the  certificate 
of  purchase,  and  procured  a  deed  for  the  premises,  under  the 
master's  certificate. 

From  these  facts,  we  can  only  infer,  that  Woodworth  was 
the  purchaser  of  the  property  at  the  master's  sale ;  that  all 
of  the  previous  negotiations  only  related  the  means  of  paying 
the  purchase  money,  upon  which  Peck  held  a  lien.  He  did 
not  become  the  purchaser  of  the  decree,  so  as  to  control  or  sat- 
isfy it,  except  by  purchasing  the  mortgaged  premises.  He  had 
not  then  become  liable  to  pay  any  thing  on  account  of  the 
decree,  nor  was  it  intended  that  he  should,  until  the  purchase 
should  be  made.  He  only  became  liable  to  Peck  after  the 
property  was  struck  off  at  the  master's  sale.  He  no  doubt 
agreed  to  purchase  in  the  name  of  Peck,  but  as  Peck  was  not 
the  complainant  in  the  suit,  and  only  held  a  lien  on  the  mort- 
gage to  secure  his  debt  against  Tinkham,  we  do  not  see  that  it 
could  have  mattered  if  the  purchase  had  been  made  in  the 
name  of  Peck.  Neither  he  nor  Woodworth  were  parties  to  the 
record.  Nor  do  we  see,  that  Peck  or  Woodworth  were  charge- 
able with  a  knowledge  of  errors  in  the  decree.  Woodworth 
was  regarded  as  the  purchaser  by  all  parties,  and  we  do  not  see 
that  he  difl'ers  from  ordinary  purchasers  at  a  judicial  sale.  Nor 
can  the  fact  that  he  commenced  negotiations  for  a  lien  on  thia 
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mortgage  before  it  was  foreclosed  matter,  as  it  was  not  con- 
summated nntil  after  the  decree  was  rendered. 

Even  if  the  purchaser  of  a  decree  or  judgment  at  law  could 
be  held  to  notice  of  irregularities  in  the  decree  or  judgment, 
so  as  to  affect  his  purchase,  on  a  reversal,  there  seems  to  be  no 
evidence  that  Woodworth  ever,  either  in  law  or  equity,  was  the 
owner  of  this  decree.  He  had  only  negotiated  to  become  the 
purchaser  under  the  sale  on  the  decree.  Had  he  made  an 
arrangement  with  Tinkham  and  Peck  to  purchase  at  the  sale, 
and  given  his  note  to  Peck  for  the  amount  of  his  debt,  and 
surrendered  the  note  he  held  to  Tinkham,  no  one  would  have 
doubted  that  he  was  a  purchaser  of  the  premises.  And  we 
can  perceive  no  material  difference.  The  two  cases  are  similar 
in  principle.  In  any  light  in  which  we  can  view  this  case,  we 
do  not  see  that  Woodworth  occupied  the  place  of  a  complain- 
ant, or  even  a  party  to  the  record ;  and  we  understand  that  the 
rule  can  only  affect  such  a  party,  or  one  strictly  occupying  that 
relation. 

The  law  proceeds  upon  the  ground,  that  a  plaintiff  is  bound 
to  know  whether  his  judgment  or  decree  is  regular,  and,  if  it  is 
not,  he  becomes  a  purchaser  in  its  satisfaction,  with  a  full 
knowledge  of  the  errors  it  contains.     But  the  rule  does  not 
apply  to  persons  not  parties  to  the  record.     The  law  does  not 
require  a  purchaser  to  inspect  the  record  and  to  see  that  it  is 
free  from  error.     He  only  has  to  see  that  the  court  has  juris- 
diction, and  there  is  such  a  judgment  or  decree  unreversed  as 
authorizes  the  sale.     If  such  was  not  the  rule,  no  one  would 
become  a  purchaser  at  a  judicial  sale,  and  all  competition 
^vould  cease,  and  plaintiffs  would  become  purchasers  at  their  | 
own  price.     Stability  and  confidence  must  be  given  to  judicial  j 
sales  to  the  fullest  extent  compatible  with  the  interests  of  par- 
ties, as  well  the  purchaser  as  the  defendant.     We  will  notj 
presume,  that,  because  a  person  not  a  party  to  the  record  may 
have  negotiated  to  pay  the  purchase  money  in  a  particular] 
mode,  if  he  shall  become  the  successful  bidder,  he  has  there-j 
fore  become  acquainted  with  error  in  the  record,  under  which] 
tlie  sale  is  made;  or  even  that  a  purchaser  not  a  party  to 
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the  record,  having  such  notice,  should  liave  his  purchase  set 
aside.  A  purchaser  at  a  judicial  sale,  who  has  paid  his  monej, 
sliould  not  be  required  to  pursue  it  in  the  hands  of  the  plaint- 
iffs on  the  reversal  of  a  judgment.  Litigation  should  not  be 
thus  increased.  But,  when  a  plaintiff  becomes  a  purchaser, 
and  continues  to  hold  the  title  at  the  time  his  judgment  or 
decree  is  reversed,  he  can  suffer  no  wrong  or  inconvenience  by 
having  the  sale  set  aside.  He  is  only  placed  where  he  should 
have  been  when  he  recovered  his  erroneous  judgment.  It  was 
wrongful,  and  he  should  not  be  permitted  to  retain  its  fruits. 
But  tlie  purchaser,  not  a  party  to  the  record,  paying  his  money, 
stands  in  a  different  position. 

In  this  case  Woodworth  purchased  the  property,  paid  his 
money,  and  obtained  his  deed,  before  the  case  was  removed  to 
the  Supreme  Court  to  be  reviewed.  He  did  not  pay  his  money 
while  the  writ  of  error  was  pending,  or  after  the  decree  was 
reversed.  He  seems  in  all  things  to  have  acted  in  good  faith, 
and  to  have  been  a  hona  fide  purchaser  at  the  master's  sale ; 
and  we  are  clearly  of  the  opinion,  that  the  sale  should  not  be 
set  aside.  The  court  below  did  not  err  in  dismissing  the  bill, 
and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Aechibald  Y.  Graham  et  al. 

V. 

Robert  Holloway. 

1.  Rescission  of  contracts  —  hy  the  acts  of  the  parties.  As  a  general  rule, 
a  breach  of  contract  by  one  party  absolves  the  other  from  a  performance  of  its 
terms  and  conditions.  When  such  breach  occurs,  the  other  party  is  at  liberty 
to  rescind  the  agreement. 

2.  Same  —  as  to  the  mode  of  rescission.  The  party  having  the  right  to 
rescind  may  manifest  his  intention  to  do  so  in  a  variety  of  modes ;  one  of  wmch 
is  by  suing,  and  recovering  damages  sustained  by  the  breach. 

3.  Same  —  effect  of  rescission.  And  where  a  party  elects  to  rescind  by  suing 
and  recovering  for  a  breach  of  the  contract,  he  cannot  afterward  insist  upon 
the  performance  of  any  of  its  conditions,  unless  the  contract  should  be  renewed. 

25  —  44th  III. 
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4.  Same  —  renewal  after  rescission.  The  contract  may  be  renewed  after  such 
a  rescission,  either  by  an  express  agreement  of  the  parties,  or  by  acts  which 
show  an  intention  to  give  it  new  force  and  effect. 

5.  Same  —  relations  of  the  parties  after  such  renewal.  But  if  a  contract  should 
be  thus  revived  after  having  been  rescinded  by  the  recovery  of  a  judgment  for 
a  breach  of  its  conditions,  the  party  who  had  rescinded  cannot  enjoy  the  fruits 
of  his  judgment  and  also  insist  upon  the  performance  of  the  contract,  —  he 
cannot  hold  the  two-fold  and  antagonistic  position  of  a  party  to  the  contract, 
entitled  to  have  its  provisions  executed,  and  a  j  udgment  creditor,  whose  rights 
as  such  are  based  upon  a  rescission  of  that  contract. 

6.  So  where  a  purchaser  of  land  from  one  who  held  under  a  contract  of  pur- 
chase, having  paid  his  purchase  money,  sued  and  recovered  a  judgment  against 
liis  vendor  for  the  money  paid  and  interest,  as  damages  for  non-compliance  of 
such  vendor  with  his  contract  to  convey,  the  recovery  of  such  judgment  ope- 
rated as  a  rescission  of  the  contract ;  and  upon  the  original  vendor  filing  his  bill 
to  subject  the  land  to  liis  lien  for  unpaid  purchase  money  due  from  his  vendee, 
such  second  purchaser  who  had  recovered  the  judgment,  filed  his  cross-bill 
asserting  his  rights  as  a  purchaser,  to  the  fee  in  the  land  after  such  prior  vend- 
or's lien  was  satisfied,  and  a  decree  was  rendered  recognizing  him  in  that 
position,  and  at  the  sale  under  that  decree  he  became  the  purchaser  for  the  sum 
remaining  due  the  original  vendor,  which  was  less  than  the  amount  of  hia 
judgment,  and  paid  the  money.  Afterward,  upon  his  attempting  to  collect 
his  judgment,  it  was  held,  that,  having  assumed  the  position  of  a  purchaser 
in  his  cross-bill,  and  obtained  relief  as  such,  he  abandoned  his  position  as  a 
judgment  creditor,  and  that,  upon  being  reimbursed  the  amount  he  had  bid  at 
the  sale  to  satisfy  the  prior  vendor's  lien,  he  must  enter  his  judgment  satisfied. 

Appeal  from  the  Circuit  Court  of  Warren  countj  ;  the  Hon. 
Chakles  B.  Laweence,  Judge,  presiding. 

This  was  a  suit  in  chancery,  instituted  in  the  court  below, 
by  Robert  Holloway  against  Archibald  Y.  Graham,  David 
Graham,  Henry  M.  Boggess  and  llobert  Moir.  The  object  of 
the  bill  is  to  enjoin  the  collection  of  a  judgment  recovered  by 
the  Grahams  against  Holloway  and  Boggess,  and  to  procure 
its  cancellation. 

The  facts,  so  far  as  they  are  material  to  a  proper  understand- 
ing of  the  opinion  of  the  court,  are  as  follows  : 

On  the  9th  day  of  April,  1857,  Perry  Alexander,  being  the 
owner  of  a  certain  tract  of  land,  sold  the  same  to  Holloway 
and  Boggess,  for  the  sum  of  $6,000 ;  a  part  of  the  purchase 
price  was  paid  down,  and  the  residue  to  be  paid  in  installments, 
and  upon  full  payment  Alexander  was  to  convey. 


1867.]  Gbaham  et  al.  v.  Hollow  ay.  387 

Statement  of  the  case. 

On  the  21st  daj-  of  the  same  month,  Holloway  and  Boggess 
sold  the  land  to  Archibald  Y.  Graham  and  David  Graham  for 
$10,000,  wliich  was  to  be  paid  in  certain  installments,  and  upon 
full  payment  being  made,  Holloway  and  Boggess  were  to  con- 
vey with  warranty.  The  Grahams  entered  under  this  contract, 
and  remained  in  possession. 

On  the  25th  of  October,  1860,  Boggess  transferred  his  inter- 
est to  Holloway.  The  Grahams  having  paid  all  the  purchase 
money  due  under  their  contract,  and  Holloway  and  Boggess 
having  failed  to  convey  the  land  to  them,  and  being  unable  to 
do  so  by  reason  of  a  portion  of  the  purchase  money  due  to 
Alexander  remaining  unpaid,  they,  the  Grahams,  commenced 
an  action  of  covenant  against  Holloway  and  Boggess,  to  recover 
damages  for  non-performance  of  their  contract  to  convey,  and 
on  the  22d  of  Koveml^er,  1861,  recovered  a  judgment  therein 
for  $12,670.59,  being  the  full  amount  paid  on  the  contract  with 
interest,  and  collected  thereon  from  time  to  time,  to  August, 
1863,  several  sums,  amounting  in  the  aggregate  to  $1,153.60. 

Alexander,  on  the  6th  March,  1861,  filed  his  bill  for  a  specific 
performance  of  the  contract  made  between  him  and  Holloway 
and  Boggess  and  prayed  a  decree  for  the  payment  of  the  balance 
due,  and  that  his  vendor's  lien  be  enforced  in  default  of  pay- 
ment. The  bill  made  Holloway,  Boggess,  the  Grahams  and  cer- 
tain judgment  creditors  parties. 

The  Grahams  answered  this  bill,  and  also  filed  their  cross- 
bill, in  which  they  recite  the  sale  from  Alexander  to  Holloway 
and  Boggess,  and  that  from  the  latter  to  themselves,  and  also 
the  recovery  of  their  judgment  against  Holloway  and  Boggess. 
They  then  claim  that  they  are  entitled  to  the  fee  simple  title 
to  the  land,  subject  only  to  the  claim  of  Alexander  for  the  bal- 
ance of  purchase  money  due  him.  The  cross-bill  prays  for 
relief  as  follows : 

"Your  orators  pray  that  this  their  cross  action  may  be  adju- 
dicated in  the  said  complainant's  said  suit,  and  that  a  decree  be 
rendered  in  both  as  if  they  were  one ;  and  that  a  decree  be 
rendered  iu  both  thereof  in  favor  of  said  Alexander  and  against 
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said  Holloway  and  Boggess,  for  the  amount  which  may  be  due 
and  unpaid  to  him  of  the  purchase  money  of  their  purchase 
aforesaid  of  him,  together  with  such  costs  in  the  premises  as 
your  honor  may  deem  equitable ;  and  in  favor  of  your  orators 
for  the  amount  which  may  be  due  and  unpaid  to  your  orators 
of  the  judgment  aforesaid  of  your  orators  against  them,  and 
such  costs,  if  any,  as  your  honor  may  deem  equitable,  deferring 
the  operation,  lien  and  effect  of  so  much  of  said  decree  as  is  in 
favor  of  your  orators,  until  that  portion  thereof  in  favor  of  said 
Alexander  is  paid  and  satisfied ;  and  that  said  decree  be  so 
made  a  lien  on  said  real  estate  for  the  payment  thereof  in  the 
manner  aforesaid.  That  your  honor,  if  consistent  with  his 
views  of  the  equities  in  the  premises,  give  to  said  Holloway 
and  Boggess  a  long  day,  if  not  such  an  one  as  is,  in  wliich  to 
pay  and  satisfy  said  decree,  and  to  your  orators  in  which  to 
pay  and  satisfy  so  much  thereof  as  may  be  in  favor  of  said 
Alexander  ;  and  that,  in  case  of  such  payment  within  such  time 
so  to  be  fixed,  of  the  amount  that  may  be  so  due  said  Alexan- 
der, and  such  costs  in  the  premises  as  the  court  shall  direct,  by 
any  person  or  persons,  that  said  Alexander,  by  the  decree  of 
this  honorable  court,  be  required  within  a  time  thereafter  to  be 
fixed  by  the  court,  to  convey  to  your  orators  or  their  assigns, 
said  real  estate,  with  such  covenants  as  your  honor  may  direct, 
conveying  to  them  the  right,  title  and  interest  of  said  Alexan- 
der and  the  other  defendants  to  said  bill,  than  your  orators, 
thereto ;  and  that  in  case  of  tlie  failure  of  said  Alexander  so 
to  convey  within  such  time  thereafter,  that  the  then  county 
judge  of  said  county  of  Warren  be  by  such  decree  required  to 
so  convey  said  real  estate  to  your  orators,  within  a  further  time, 
to  be  in  such  decree  named  therefor.  That,  in  case  only  that 
no  such  payment  is  made  on  such  decree,  as  that  last  aforesaid, 
within  the  time  so  limited  therefor  as  aforesaid,  that  such  real 
estate  or  so  much  thereof  as  may  be  necessary  to  satisfy  said 
decree,  be  sold  under  the  direction  of  this  honorable  court  for 
the  satisfaction  of  such  decree.  And  that  the  proceeds  of  such 
sale  be  applied  as  follows,  to  wit :  1st.  To  the  payment  of  such 
costs  as  may  be  directed  by  said  decree  to  be  paid.     2d.  To  the 
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payment  of  so  much  of  such  decree  as  may  be  made  in  favor  of 
said  Alexander,  together  with  so  much  interest  as  may  have 
then  accrued  thereon,  and  so  much  costs  in  the  premises  as  may 
be  directed  by  such  decreee.  3d.  To  the  payment  of  so  much 
of  said  decree  as  may  be  made  in  favor  of  your  orators,  together 
with  so  much  interest  as  may  have  then  accrued  thereon,  and 
so  much  costs  in  the  premises  as  may  be  directed  in  such 
decree,  if  any.  4th.  And  the  remainder  thereof  after  the 
making  of  such  payments,  if  any,  be  disposed  of  by  such  decree. 
That  your  orators  have  such  other  and  further  relief  in  the 
premises,  as  to  your  honor  may  seem  equitable  and  proper." 

The  court  rendered  a  decree,  finding  the  sum  of  $3,100.49 
still  due  to  Alexander  from  Holloway  and  Boggess,  and  decreed 
as  follows : 

"  That  said  Holloway  and  Boggess,  shall,  within  ninety  (90) 
days  from  the  date  of  this  decree,  pay  to  the  said  complainant 
the  said  sum  of  money  so  found  due  him  upon  said  contract, 
with  interest  at  the  rate  of  six  per  cent  per  annum  from  date, 
together  with  the  costs  of  this  suit ;  and  that,  in  default  thereof, 
the  master  in  chancery  be  required  to  sell  said  land  at  public 
vendue  to  the  highest  and  best  bidder,  for  cash,  after  advertis- 
ing the  time  and  place  of  said  sale  at  least  twenty  days  before 
such  time  of  such  sale  in  the  Monmouth  Review ;  and,  there- 
upon, said  master  in  chancery  shall  make  a  good  and  sufficient 
deed  to  the  purchaser  or  purchasers  thereof,  conveying  all  the 
title  which  said  complainant  has  in  said  land,  and  all  the  equity 
of  redemption  which  said  defendants,  or  either  of  them,  may 
have  in  said  land,  and  all  claims  which  they  may  have  therein  ; 
and,  with  the  proceeds  of  said  sale,  the  said  master  shall  first 
pay  to  said  complainant  the  said  sum  of  money  so  found  due 
him,  as  aforesaid,  together  with  the  interest  and  the  costs  of 
this  suit.  And  it  is  further  ordered  that  if  said  Grahams 
become  the  purchasers  at  such  sale,  that  the  master  shall  bring 
the  deed  into  court  to  be  delivered  to  them  upon  complying 
with  the  further  order  of  this  court  in  the  premises;  and  if  any 
other  person  or  persons  should  become  the  purchaser  or  pur- 
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chasers,  then  the  residue  of  money  is  to  be  brought  into  this 
court  to  be  appropriated  under  the  order  of  the  court.  And, 
provided  further,  that  the  bid  of  said  Grahams,  at  tlie  sale,  be 
made  and  given  and  received  by  the  master,  over  and  above 
said  complainant's  debt  and  costs  of  this  suit,  as  cash.  And, 
provided  further,  that  if  said  Holloway  and  Boggess  shall  pay 
said  complainant  said  debt  and  interest  before  the  expiration 
of  said  ninety  days,  and  the  sale  of  said  premises  by  the  mas- 
ter, and  the  costs,  said  complainant  shall  convey  to  said  Gra- 
hams within  sixty  days  thereafter,  according  to  the  terms  of 
said  contract.  And,  provided  further,  that  said  Grahams  shall 
first  satisfy  said  judgment  against  Holloway  and  Boggess.  Or, 
it  is  further  provided,  that  said  Grahams  may  pay  said  com- 
plainant his  said  debt,  interest  and  costs,  and  thereupon  said 
complainant  shall  make  a  deed,  as  aforesaid,  to  them,  and 
deliver  the  same,  provided  the  said  Grahams  first  enter  satis- 
faction of  all  such  judgment,  save  the  amount  he  may  have 
paid  Alexander,  as  aforesaid,  for  his  debt  and  interest  and  costs 
he  may  have  paid  in  the  premises. 

"  And,  it  is  further  ordered  and  decreed  by  the  court,  that,  in 
case  the  said  Grahams  should  refuse  to  accept  the  residue  of 
the  money  to  be  obtdined  from  the  sale  of  said  land,  as  afore- 
said, with  the  said  conditions  and  provisions  in  the  decree 
mentioned,  then  the  master  in  chancery  is  ordered,  after  paying 
said  complainant,  as  aforesaid,  and  the  costs  herein,  to  bring 
the  residue  of  the  money  into  court,  to  be  appropriated  accord- 
ing to  equity  and  justice  at  the  next  term  of  this  court,  to 
which  time  this  case  stands  continued." 

The  premises  were  sold  in  pursuance  of  this  decree,  and  one 
Lafi'erty  became  the  purchaser,  at  the  sum  of  $3,271.70.  The 
master  executed  a  deed  to  Laiferty,  and  out  of  the  proceeds  of 
the  sale  paid  the  costs,  $109.20,  and  to  the  complainant 
$3,162.50,  his  debt  and  interest. 

Lafferty  became  the  purchaser  at  this  sale  at  the  instance  of 
the  Grahams,  and  for  them,  they  refunding  to  him  the  money 
he  paid  for  the  land.     Afterward,  at  their  request,  he  con- 
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veyed  to  one  Moir,  who  held  it  in  trust  for  the  Grahams,  thus 
vesting  in  them  the  hind  for  the  sum  of  $3,271.70,  paid  by 
LafFertj,  their  agent,  at  the  master's  sale. 

The  Grahams  then  proceeded  to  the  collection  of  their  judg- 
ment at  law  against  HoUoway  and  Boggess,  and  thereupon 
lioUoway  filed  this  bill,  asking  that  the  Grahams  be  enjoined 
from  making  further  collections  upon  their  judgment,  and  that 
they  be  required  to  enter  the  same  satisfied,  —  insisting  that 
by  their  cross-bill  in  the  suit  by  Alexauderthey  had  abandoned 
their  judgment  and  elected  to  resume  their  position  as  pur* 
chasers,  and  that  the  decree  in  that  suit  recognized  their  claims 
in  that  regard. 

The  Grahams,  on  the  contrary,  contended  they  "had  not  lost 
the  right  to  enforce  the  collection  of  their  judgment  by  reason 
of  any  of  the  proceedings  had  in  that  suit. 

Upon  a  final  hearing  the  court  decreed  as  follows : 

"  It  is  found  by  the  court  that  there  is  equitably  due  from 
said  Holloway,  complainant,  to  said  Archibald  Y.  Graham  and 
David  Graham  the  sum  of  $2,803.45  on  the  contract  and 
judgment  described  in  said  bill  of  complaint,  in  manner  fol- 
lowing, viz :  That  there  has  been  collected  on  said  judgment, 
deducting  expenses,  including  the  sum  of  $115,  attorney's  fees, 
the  sum  of  $1,221.56,  and  that  there  has  been  paid  into  court 
$2,803.45,  which,  w^ith  said  sum  so  collected,  makes  the  sum 
of  $4,025.01,  being  the  same  amount  with  interest  and  expenses 
which  said  Grahams  have  been  obliged  to  pay  in  order  to 
secure  the  title  to  the  premises  described  in  the  bill  in  this 
cause,  and  which  sum  this  court  decrees  to  be  all  the  portion 
of  said  judgment  which  under  the  former  decree  said  complain- 
ants are  equitably  entitled  to  collect,  and  as  to  the  residue  of 
said  judgment  said  defendants  are  enjoined  from  collecting  the 
same.  And  it  further  appearing  to  the  court  that  said  Hol- 
loway has  paid  the  said  sum  of  money  to  the  clerk  of  this 
court,  it  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  said  Archibald  Y.  Graham  and  David  Graham  be 
and  they  are  hereby  perpetually  enjoined  from  all  proceedings 
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on  their  said  judgment ;  and  that  they  are  further  ordered  to 
enter  satisfaction  of  their  said  judgment  on  the  records  of  tliis 
court.  That  the  said  complainant  pay  the  costs  of  this  case 
made  prior  to  the  present  term  of  this  court,  and  that  said 
defendants  pay  the  costs  of  this  term." 

From  that  decree  the  defendants  below  prosecuted  this 
appeal. 

Messrs.  Geoege  F.  Hakding,  T.  G.  Fkost  and  John  J. 
Glenn,  for  the  appellants. 

Messrs.  Goudt  &  Chandler,  for  the  appellee. 

Mr.  Chief  Justice  Walkek  delivered  the  opinion  of  the 
Court : 

Appellants  insist  upon  a  reversal  in  this  case  on  several 
grounds,  but,  after  the  most  careful  examination  of  the  facts  in 
the  case,  and  after  an  attentive  consideration  of  the  elaborate 
arguments  and  petition  for  a  rehearing,  we  are  unable  to  see 
but  one  question  requiring  consideration.  The  whole  contro- 
versy turns  upon  the  question  whether  the  agreement  for  the 
sale  of  the  land  by  appellee  and  Boggess  to  appellants  had  been 
fully  terminated  for  all  purposes  when  the  laud  was  sold  by  the 
master  under  the  Alexander  decree. 

As  a  general  rule,  a  breach  of  contract  by  one  party  absolves 
the  other  from  a  performance  of  its  terms  and  conditions. 
When  such  a  breach  occurs,  the  other  party  is  at  liberty  to 
rescind  the  agreement.  And  he  may  manifest  such  an  intention 
in  a  variety  of  modes,  one  of  which  is  by  suing  and  recovering 
damages  sustained  by  the  breach.  It  then  follows,  that,  when 
appellants  sued  for  and  recovered  damages  for  a  failure  to  con- 
vey, they  thereby  rescinded  the  contract  of  purchase.  They, 
by  suing  upon  the  covenants  contained  in  the  bond,  precluded 
themselves,  until  the  contract  was  renewed,  from  insisting  upon 
any  of  its  terms  or  conditions. 

It  is,  however,  true,  that  such  an  agreement  may,  like  all 
others  not  prohibited  by  law,  be  renewed,  and  thenceforth  it 
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would  be  restored  to  its  former  vigor.  And  such  a  renewal 
may  be  evinced  by  an  express  agreement  of  the  parties,  or  by 
acts  which  establish  an  intention  to  give  it  new  force  and  efiect. 
Every  day's  observation  teaches  us  that  sucli  renewal  or  waiver 
t*f  the  breaches  of  contracts,  by  one  or  both  parties,  are  of  fre- 
quent occurrence.  And  when  such  breaches  are  waived  or  the 
contract  is  renewed,  it  is  then  enforced  precisely  as  if  it  had 
never  ceased  to  be  obligatory.  This  is  so  plain  a  rule  of  law, 
that  a  reference  to  authority  is  unnecessary  to  sustain  the 
principle. 

We  see  in  this  case,  that,  after  Alexander  had  filed  his  bill 
to  subject  the  land  to  the  payment  of  the  balance  of  the  pur- 
chase money  due  him,  appellants  filed  a  cross-bill  asking  relief. 
In  it  they  set  up  and  relied  upon  their  purchase  from  appellee 
and  Boggess  ;  that  they  had  paid  the  purchase  money  in  full ; 
had  entered  into  possession  of  the  land  as  purchasers,  and  had 
made  valuable  improvements,  and  claimed  equitable  relief  as 
purchasers.  They  prayed  that  time  be  given  appellee  and 
Boggess  to  pay  the  money,  and,  upon  their  paying  it,  that  the 
premises  be  conveyed  to  them  in  fee.  This  equity  they  claimed 
as  purchasers,  and  not  as  judgment  creditors.  It  seems  they 
could  not  have  successfully  claimed,  in  the  latter  capacity,  as 
a  large  number  of  others  were  judgment  creditors,  having 
prior  liens,  and  who  had  also  been  made  parties  to  the  bill. 
This  clearly  and  unmistakably  manifested  an  intention  on 
their  part  to  claim  as  purchasers  and  not  as  creditors. 

Had  they  claimed  in  the  latter  right,  they  would  not  have 
asked  that  the  land  be  conveyed  to  them  in  fee.  And  had  they 
regarded  the  contract  rescinded,  for  all  purposes,  they  would 
not  have  claimed  the  land  in  fee  subject  only  to  Alexander's 
lien.  They  would  have  been  compelled  to  admit  that  their  co- 
defendants  had  prior  judgment  liens,  entitled  to  preference  in 
the  fund  arising  from  the  sale  of  the  land.  Appellee  and  Bog- 
o-ess,  in  their  answer  to  the  cross-bill,  insisted  that  the  contract 
was  rescinded,  and  that  appellants  only  had  the  rights  of  judg- 
ment creditors.  But,  on  the  hearing  in  Alexander's  suit,  the 
court  recognized  the  existence  of  the  contract  of  purchase,  by 
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decreeing,  that,  in  case  appellee  and  Boggess  should  pay  Alex- 
ander, or  if  appellants  should  pay  him  and  would  release  their 
judgment,  except  such  sura  as  they  might  pay  Alexander, 
then  the  land  should  be  conveyed  to  them  in  fee.  This  unde- 
niably established  their  rights  as  purchasers,  and  concluded  all 
parties  to  that  record  from  controverting  it. 

It  is  urged,  however,  with  great  apparent  earnestness,  that, 
notwithstandino;  the  contract  had  been  rescinded  and  merged 
in  a  judgment,  appellants  still  retained  an  equitable  lien  as 
purchasers  of  the  premises;  that  they  had  this*  special  lien 
by  virtue  of  their  former  contract  of  purchase,  and  were  thus 
connected  with  the  land  by  that  link,  and  had,  therefore,  an 
equitable  right  to  have  their  judgment  satisfied  out  of  the  pro- 
ceeds against  senior  judgment  creditors,  by  reason  of  the  non- 
performance of  the  contract  by  appellee  and  Boggess.  This 
seems  to  be  the  basis  of  all  that  appellants  now  claim  for  a 
reversal.  This  does  not  seem  to  consist  with  the  prayer  of 
their  cross-bill,  in  which  they  claimed  the  fee  to  the  land,  and 
prayed  a  conveyance  after  Alexander  should  be  paid.  Nor 
dDes  it  accord  with  the  decree  which  the  court  then  rendered. 
They  have  acquiesced  in  the  decree,  having,  so  far  as  this  record 
discloses,  never  sought  to  have  it  reversed,  and  we  may  con- 
clude that  they  regarded  it  to  their  interest  to  permit  it  to 
remain  in  force. 

It  will  liardly  be  contended  that,  if  appellee  and  Boggess  had 
paid  Alexander,  and  he  had  conveyed  to  appellee,  they  could 
still  have  proceeded  to  collect  their  judgment.  That  would 
have  violated  every  principle  of  equity  and  common  justice, 
and  yet  they  asked  for  and  obtained  a  decree  for  such  a  con- 
veyance, in  case  the  money  was  so  paid.  We  can  hardly  sup- 
pose that  they  believed,  when  they  asked  such  a  decree,  that 
if  they  thus  obtained  the  title,  they  could  still  proceed  to  col- 
lect their  judgment. 

We  are  at  a  loss  to  comprehend  how  a  party  may  claim  as  a 
purchaser,  and  insist  upon  such  a  relation  at  one  time,  and  for 
one  purpose,  and  at  another  time  and  for  another  purpose 
io-nore  the  relation  of  vendor  and  vendee,  and  claim  the  rightti 
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of  a  judgment  creditor.  But  it  is  insisted,  that,  although 
that  relation  had  ceased,  although  the  contract  was  at  an 
end  and  merged  in  a  judgment,  still  they  were  purcliasers  in 
oquity  so  far  as  to  follow  their  money  into  the  land,  and  obtain 
it  in  preference  to  the  claims  of  others  doubtless  as  legal  and 
just  as  theirs.  While  their  claim  is  just,  we  do  not  under- 
stand, that,  because  their  judgment  was  for  money  paid  for 
the  land,  it  thereby  is  any  more  equitable,  that  they  should  be 
preferred,  after  abandoning  the  agreement,  than  other  legal 
demands  which  had  been  reduced  to  judgments  and  become 
prior  liens  upon  the  land. 

"We  are  aware  of  no  principle  in  equity  which  gives  a  pur- 
chaser priority,  who  has  abandoned  his''  contract  of  purchase, 
and  resorted  to  his  remedy  at  law,  for  a  breach  of  the  agree- 
ment, over  other  judgment  creditors  of  a  prior  date.  If  such 
an  equity  exists,  it  can  only  be  because  the  relation  of  vendor 
and  vendee  exists.  And  when  they  claim  and  obtain  all  of  the 
benefits  incident  to  the  relation  of  vendees,  they  are  compelled 
to  extend  the  same  rights  to  their  adversary. 

Appellants  said,  in  their  cross-bill,  "  We  are  purchasers  of 
appellee  and  Boggess,  we  have  paid  the  purchase  money,  and 
are  therefore  entitled  to  the  land  when  the  prior  incumbrance 
is  removed ; "  and  the  chancellor  recognized  and  established 
that  claim.  How  then  can  they  now  say,  they  were  not  en- 
titled to  those  rights,  but  to  other  and  different  rights  ?  How 
can  they  say  they  were  strangers  to  the  property,  and  may  so 
deal  with  it  ? 

It  is  urged  that  appellants  had  a  right  to  insist  that  the 
judgment  should  be  satisfied  out  of  the  sale  of  the  land  in 
preference  to  all  others  but  Alexander  They  so  insisted  in 
their  cross-bill,  but  it  was  not  recognized  by  the  decree.  It 
found  that  they  had  the  rights  of  purcliasers,  and  that,  if  they 
obtained  the  land  without  further  expenditure  of  money,  their 
judgment  should  be  satisfied.  They  have  obtained  the  land, 
and  the  amount  paid  by  them  to  extinguish  Alexander's  lien 
has,  with  interest,  been  brought  into  court,  and  awaits  their 
receipt.     They  then  have  the  land  at  precisely  what  they  paid 
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for  it,  —  no  more,  no  less.  In  what,  then,  does  their  right 
consist,  to  prevent  thein  from  being  compelled  to  satisfy  their 
judgment  ? 

The  decree  in  the  Alexander  suit  authorized  them  to  use 
their  judgment  on  their  bid,  if  they  should  become  the  pur- 
chasers, bejond  the  amount  of  Alexander's  decree.  They  had 
the  legal  right  to  bid  and  become  the  purchasers  at  the  master's 
sale,  but  did  not  have  the  right  to  apply  their  judgment  in 
paying  the  master,  unless  authorized  to  do  so  by  the  court. 
And  the  decree  further  required,  that,  if  they  should  purchase, 
the  master  should  bring  the  deed  into  court  Why  this 
requirement?  Evidently,  that  they  might  be  compelled  to 
satisfy  so  much  of  their  judgment  as  remained  over  the  sum 
they  should  pay  to  extinguish  Alexander's  lien.  The  chancel- 
lor could  never  have  intended,  when  he  required  the  master  to 
receive  their  bid  over  and  above  the  amount  of  Alexander's 
decree,  to  give  them  the  benefit  of  their  judgment  in  paying 
for  the  land,  and  still  to  pei*mit  them  to  collect  their  judgment. 
That  would  be  inequitable  and  unjust. 

Had  they  become  the  open  and  visible  purchasers  of  the 
land,  equity  would  have  required  them  to  satisfy  their  judg- 
ment, for  the  sum  above  the  amount  necessary  to  extinguish 
the  prior  lien,  as  we  have  seen.  And,  as  a  person  is  not  per- 
mitted b}^  indirection  to  do  that  which  the  law  forbids  him  to 
do  directly,  they  obtained  no  advantage  by  employing  Lafferty 
to  purchase  the  land,  at  the  master's  sale,  in  his  own  name, 
but  on  a  secret  trust  for  them.  They  could  not,  in  that  manner, 
evade  the  decree.  Had  they  purchased  in  their  own  names,  it 
would  have  been  subject  to  the  terms  of  the  decree.  This 
they  seem  to  have  understood,  and  hence  the  apparent  effort 
to  evade  it,  by  having  a  secret  agent  to  purchase  for  them. 
They  are  as  fully  estopped  from  denying  that  they  purchased 
under  the  decree,  as  they  would  have  been  had  they  bid  in 
person.  Nor  did  the  conversance  by  Lafferty  to  Moir,  to  hold 
for  them,  in  the  least  change  the  relation  or  rights  of  the 
parties. 

Again,   appellants  were  in   possession  of  the  land,  having 
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entered  under  their  contract  of  purchase  from  appellee  and 
Boggess.  They  do  not  seem  to  have  offered  to  restore  it  to 
their  vendors,  when  they  sued  on  the  bond  for  a  conveyance. 
They,  no  doubt,  desired  to  hold  and  enjoy  the  benefits  of 
the  purchase,  so  far  as  was  necessary  to  protect  their  interests, 
and,  this  being  so,  they  must  extend  to  their  vendors  correspond- 
ing rights.  In  other  words,  if  they  claim  the  benefits  of  the 
agreement,  they  must  extend  to  their  vendors  the  benefits  of 
the  contract.  As  a  general  rule,  a  party  who  elects  to  rescind 
an  agreement,  must  restore  to  the  other  what  he  has  received 
under  it;  especially  so,  when  he  relies  upon  compensation  in 
damages  for  a  breach  of  the  contract.  Had  they  restored  the 
possession  of  the  property,  appellee  and  Boggess  would  then 
have  had  it  in  their  power  to  have  disposed  of  it  to  relieve 
themselves  from  the  judgment  appellants  had  recovered,  to  the 
extent  of  the  surplus  over  Alexander's  lien.  But  its  value 
would  have  been  depressed  in  market,  had  they  offered  it  for 
sale,  from  the  fact,  that  appellants  were  holding  it  under  their 
purchase. 

It  would  be  highly  inequitable  to  permit  appellants  to  hold 
the  property  and  all  the  benefits  resulting  from  the  agreement 
when  in  force,  and  at  the  same  time  exclude  appellee  from  all 
of  its  benefits, —  to  treat  them  for  some  purposes  as  vendees,  and 
for  other  purposes  as  strangers  to  the  transaction.  They  have 
obtained  the  land  at  the  price  at  which  they  purchased,  and  we 
cannot  perceive  in  what  respect  they  have  been  deprived  of 
any  right,  or  have  sustained  any  loss ;  and,  without  one  or  the 
other,  it  is  difficult  to  comprehend  in  what  their  equity  con- 
sists. To  permit  them  to  enforce  their  judgment,  they  would 
obtain  the  land  at  about  $3,000,  not  exceeding  one-third  they 
paid  for  it,  and  collect  back  the  purchase  money,  equal  to  the 
entire  amount  which  they  have  expended. 

But,  appellants  having  procured  the  decree  under  their  cross- 
bill, and  it  still  remaining  in  full  force,  and  having  purchased 
under  it,  they  must  be  bound  by  it.  Appellants  having  fiiiled 
to  enter  satisfaction  of  their  judgment,  upon  appellees  bringing 
the  money  into  court  necessary  to  reimburse  them,  the  court 
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below  did  right  in  rendering  the  decree  appealed  from,  and  it 
must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Lawrence,  having  heard  the  case  in  the  court 
below,  took  no  part  in  this  decision. 


Elisha  W.  Dutcher  et  al. 

V. 

Emily  Leake  et  al. 

1.  JxTDiciAii  SALE  —  wlio  IS  bona  fide  purchaser.  When  a  purchaser  at  a 
judicial  sale  combines  and  confederates  with  the  officer  and  others  to  conduct 
the  sale  as  secretly  as  possible  to  prevent  competition,  and  represents  to  the 
party  interested  in  such  sale  that  it  had  been  postponed,  with  the  intention  to 
deceive  such  party,  to  the  end  that  he  shall  not  be  present  to  compete  for  the 
purchase  of  such  property  at  such  sale,  such  party  is  not  a  hona  fide  pur- 
chaser, and  will  not  be  protected  against  errors  in  the  proceeding. 

2.  Same  —  inadequacy  of  the  amount  paid.  Although  mere  inadequacy  of 
consideration,  standing  by  itself,  is  not  a  sufficient  reason  for  setting  aside  a 
judicial  sale,  yet  if  it  exist  in  connection  with  other  circumstances  tending  to 
impeach  the  fairness  of  the  transaction  and  the  good  faith  of  the  purchaser,  it 
is  entitled  to  great  weight  as  determining  the  bona  fide  character  of  the  pur« 
chaser  and  to  his  protection  as  such. 

Appeal  from  the  Circuit  Court  of  Lee  county ;  the  Hon. 
W.  W.  Heaton,  Judge,  presiding. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  Emery  A.  Storrs,  for  the  appellants. 

Mr.  James  K.  Edsall  and  Mr.  Bernard  H.  Truesdell,  for 
the  appellees. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

On  the  6th  of  August,  1856,  the  Shelburne  Manufacturing 
company,  of  which  Frederick  K,  Dutcher  was  president,  bor- 
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rowed  from  one  Daniel  Leake,  now  deceased,  the  sum  of 
$9,822.92,  and,  to  secure  its  payment,  executed  a  deed  of  trust 
on  certain  real  estate  to  Lemuel  W.  Atherton  as  trustee.  On 
the  12th  of  November,  1860,  the  compan}-  borrowed  another  sum 
of  $2,750  from  said  Leake,  and  executed  another  deed  of  trust 
to  said  Atherton.  On  the  1st  of  April,  1857,  Atherton  sold 
the  real  estate  to  Leake  under  the  deeds  of  trust,  and  executed 
to  him  a  deed.  In  June,  1857j  Cummins  and  House  filed  a 
petition  for  a  mechanic's  lien  against  the  company,  making 
Leake  and  Atherton  parties.  Leake  died  on  the  27th  of  Sep- 
tember, 1857,  intestate,  and  leaving  infant  children,  who,  on 
the  11th  of  June,  1858,  were,  with  .the  administrator  and  ad- 
ministratrix of  Leake,  brought  into  court  by  a  supplemental 
petition.  The  petition  alleged  that  Cummins  and  House  fur- 
nished lumber  under  a  contract  made  in  September,  1856,  and 
that  the  last  lumber  was  furnished  in  December,  1856.  The 
decree  found  the  company  was  seized,  on  the  16tli  of  Decem- 
ber, 1856,  of  a  fee  simple  in  the  premises,  and  ordered  the  sale 
of  the  title  of  which  it  was  seized  on  that  day.  On  the  29th 
of  January,  1861,  the  property  was  sold  by  the  sheriff  under 
the  decree,  and  struck  off  to  Elisha  W.  Dutcher  for  the  sum 
of  $540.19,  and  on  the  7th  of  March,  1861,  the  sheriff  made 
to  him  a  deed. 

In  the  mean  time  Emily  Leake,  the  mother  of  the  infant 
heirs  of  Daniel  Leake,  had  been  appointed  their  guardian,  and 
in  November,  1857,  she  obtained  from  the  Circuit  Court  of 
Lee  county  permission  to  sell  their  real  estate.  Acting  under 
this  authority,  she  sold  the  premises  in  controversy,  on  the 
6th  of  March,  1858,  to  Joel  L.  Coe,  for  $15,000,  executed  a 
conveyance,  and  took  back  a  mortgage  to  secure  the  purchase 
money.  This  not  being  paid,  Emily  Leake  and  the  minor 
heirs  filed  their  bill  against  Coe  to  foreclose  the  mortgage,  and 
made  parties  Frederick  K.  Dutcher,  Edward  F.  Dutcher,  Elisha 
W.  Dutcher,  Solon  Cummins,  Willis  T.  House  and  the  Shel- 
burne  Manufacturing  company,  asking  that  the  sale  and  decree 
in  the  mechanics'  lien  case  be  set  aside.  The  Circuit  Court, 
after  hearing  the  case  on  the  pleadings  and  proofs,  so  decreed, 
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and  Elisha  W.  Dutclier,  Frederick  E.  Dutcher  and  the  Shel- 
burne  Manufacturing  company  appealed. 

The  counsel  for  the  appellants  does  not  deny  that  there  are 
technical  errors  on  the  face  of  the  record  in  the  mechanics'  lien 
case,  for  which  that  decree  is  liable  to  be  set  aside  on  a  bill  of 
review,  which  the  bill  in  the  present  case  was  in  part  designed 
to  be ;  but  he  claims  for  Elisha  W.  Dutcher  the  position  of  a 
hona  fide  purchaser  at  a  judicial  sale  for  a  valuable  considera- 
tion, and  that  his  title  is  therefore  unaffected  by  errors  in  the 
decree.  If  Dutcher  occupied  that  position  the  sale  could  not 
be  disturbed,  but  we  have  arrived  at  the  contrary  conclusion, 
and  will  briefly  state  the  reasons  for  our  opinion. 

The  gross  inadequacy  of  consideration  is  the  first  thing  to  be 
remarked  in  connection  with  this  sale.  The  property  is  shown 
to  have  been  worth  $15,000.  About  this  there  seems  to  be  no 
controversy.  It  was  struck  off"  at  the  sheriflF's  sale  for  $540.19, 
about  one-thirtieth  part  of  its  entire  value.  Now,  although 
mere  inadequacy  of  consideration,  standing  by  itself,  is  not  a 
sufficient  reason  for  setting  aside  a  judicial  sale,  yet,  if  it  exist 
in  connection  with  other  circumstances  tending  to  impeach  the 
fairness  of  the  transaction  and  the  good  faith  of  the  purchaser, 
it  is  certainly  entitled  to  great  weight.  If  the  consideration  is 
adequate,  that  fact  alone  furnishes  an  argument  in  favor  of  the 
presumptive  fairness  of  a  sale,  and  would  induce  a  court  to  lend 
a  less  ready  ear  to  other  circumstances  of  a  questionable  char- 
acter. But,  if  property  has  been  sacrificed  at  one-thirtieth  of 
its  value,  and  that  too  the  property  of  infants,  this  fact  may 
well  turn  the  scale  in  a  case  where  the  other  objectionable 
features  might  not  furnish  a  just  ground  of  interference.  Dick- 
erman  v.  Burgess^  20  111.  266. 

Meeting  this  fact,  then,  at  the  very  threshold  of  this  case,  we 
proceed  to  inquire  whether,  notwithstanding  this  circumstance, 
Elisha  W.  Dutcher  can  claim  protection  as  a  hona  fide  pur- 
chaser for  a  valuable  consideration. 

Frederick  R.  Dutcher  was  the  president  of  the  manufac- 
turing company  against  which  this  judgment  was  rendered, 
and  had  been  from  the  beofiuninu:  a  laro-e  stockholder  and  its 
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active  manager.  Elislia  W.  Dutclier  and  Edward  F.  Datclier 
were  his  brothers.  The  decree  in  the  mechanics'  lien  case  was 
taken  in  May,  1859.  The  sale  did  not  take  place  until  Janu- 
ary', 1861.  The  complainants  in  that  suit  had,  in  the  mean 
time,  received  payment  from  some  person,  and  had  assigned 
their  decree,  as  claimed  by  the  appellants,  to  Edward  F. 
Dutcher.  Frederick  E..  Dutcher  continued  to  control  the 
premises  and  the  business  of  the  company.  In  his  capacity 
as  president  he  had  executed  the  original  deeds  of  trust  to 
Atherton,  and  he  knew  of  the  subsequent  sale  under  those 
deeds,  and  of  the  sale  by  the  guardian  to  Coe,  and  that  the 
title  of  the  property  was  gone  from  the  company,  subject, 
however,  to  the  decree  under  the  mechanics'  lien.  Under 
these  circumstances  he  himself  directed  the  clerk  to  issue  the 
execution  under  which  the  sale  was  made,  and  paid  to  the 
clerk  his  fees  therefor.  When  the  day  of  sale  arrived,  DeWolf, 
the  administrator  of  the  estate  of  Daniel  Leake,  having  learned 
of  the  proposed  sale,  went  to  Frederick  R.  Dutcher,  on  the  day 
for  which  the  sale  was  advertised,  and  inquired  of  him  if  it 
was  to  take  place  on  that  day.  Dutcher  replied  it  would  not, 
told  DeWolf  he  need  not  attend,  and  promised  to  have  the 
sale  postponed.  De  Wolf  was  not  only  administrator  cf  the 
estate,  but  attorney  for  Mrs.  Leake,  the  guardiafi  of  the  children, 
and  had  been  instructed  by  her  to  bid  at  the  sale.  He  was 
induced  by  the  representations  of  Dutcher  to  stay  away. 

Notwithstanding  these  assurances  of  Frederick  R.  Dutcher, 
the  sale  was  held  in  the  afternoon,  and  was  attended  by  cir- 
cumstances which  showed  that  the  parties  concerned  desired  to 
prevent  fair  and  open  competition,  by  having  the  sale  con- 
summated as  quietly  and  rapidly  as  possible.  The  deputy 
sheriff,  Hollenbeck,  testifies,  it  was*  understood  in  the  forenoon 
between  Frederick  R.  Dutcher,  A.  W.  Pitts,  who  appeared  as 
agent  for  Elisha  W.  Dutcher,  and  himself,  that  the  sale  was  to 
take  place  in  the  afternoon,  and  that  Pitts  was  to  be  a  bidder. 
Frederick  R.  Dutcher  and  Pitts  notified  him,  when  they  desired 
the  sale  to  be  held,  and  he  obeyed  their  wishes.  They  were 
the  only  persons  actually  present  at  the  sale,  which  was  held, 
26  —  44th  III. 
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not  at  the  door  of  the  court-house,  as  usual,  but  some  fifteen 
feet  within  the  hall.  The  door  of  the  county  clerk's  office, 
however,  happened  to  be  open,  and  the  clerk,  hearing  the 
persons  in  the  hall,  stepped  to  the  door  as  they  were  making 
the  sale.  He  testifies  the  sheriff  made  some  remark  about  the 
trouble  they  had  had  to  get  rid  of  Morely,  a  former  adminis- 
trator of  the  Leake  estate.  He  also  testifies  that  he  heard  no 
outcry  of  the  sale  for  the  purpose  of  attracting  attention,  no 
bid  cried  by  the  officer,  and  that  the  sale  was  over,  and  they 
had  left  within  half  a  minute  after  he  stepped  to  the  door. 
The  sheriff  testifies  that  Pitts  suggested  the  property  be  struck 
ofi^  as  quickly  as  possible,  and  that  it  was  struck  off  as  soon  as 
it  could  be.  According  to  his  recollection,  no  money  was  paid 
him  on  this  bid,  or  at  any  other  time,  by  Pitts  or  by  Elisha  W. 
Dutcher.  The  next  day,  which  was  Sunday,  Frederick  R. 
Dutcher  took  the  deputy  sheriff  to  Oregon,  in  Ogle  county, 
the  residence  of  Edward  F.  Dutcher,  a  distance  of  eighteen 
miles,  and,  not  finding  him  tliere,  proceeded  to  Polo,  for  the 
purpose  of  procuring  his  receipt,  as  assignee  of  the  judgment, 
for  the  purchase  money.  The  officer  testifies  that,  according 
to  his  recollection,  no  money  passed  through  his  hands,  though 
Edward  F.  Dutcher  swears  he  "  received  from  the  officer  the 
amount  of  the  damages  and  interest  in  the  case  at  that  time." 
It  will  be  observed  that  Frederick  R.  Dutcher,  on  the  theory 
of  appellants,  and  if  this  transaction  was  an  honest  one,  had 
no  interest  whatever  either  in  the  judgment  or  in  the  pur- 
chase, and  yet  he  is  the  only  one  of  these  three  brothers  who 
appears  in  person  on  the  scene ;  and  he  manages  the  whole 
affair,  from  the  ordering  out  of  the  execution  to  the  procuring 
of  Edward  F.  Dutcher's  receipt  for  the  purchase  money.  As 
to  why  he  did  this,  no  explanation  is  offered.  The  pretended 
assignee  of  the  judgment  was  not  present  at  the  sale  to  protect 
his  interest.  The  pretended  purchaser  was  not  there.  But 
Frederick  R.  Dutcher,  who  disclaims  all  interest  in  the  affair, 
and  who  was  agent  for  nobody,  orders  out  the  execution, 
pays  the  fees,  tells  a  falsehood  to  tlie  attorney  of  Mrs.  Leake 
to  prevent  his   attending  the   sale,   appoints,   in   conjunction 
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with  the  nominal  agent  of  his  brother  Elisha,  the  exact  mo- 
ment for  the  sale,  and  when  it  is  completed,  takes  the  officer 
and  rides  two  days  in  order  to  procure  a  receipt  from  his 
brother  Edward  in  favor  of  his  brother  Elisha,  and  make  every- 
thing fair  on  the  face  of  the  papers.  If  the  money  for  the 
purchase  was  really  paid  by  Elisha  to  the  officer,  why  did 
Frederick  start  on  Sunday  for  Oregon,  in  an  adjoining  county, 
and  follow  Elisha  W.  Dutcher  to  Polo,  in  order  to  procure  his 
receipt  ?  If  the  money  was  paid  by  Pitts  as  agent  for  Elisha 
"W".  Dutcher,  it  could  have  been  proven  by  him,  but  he  was 
not  called  as  a  witness,  and  no  explanation  is  offered  of  his 
absence.  The  only  mode  of  reconciling  the  evidence  of  the 
officer  that,  according  to  his  recollection,  he  received  no  money, 
with  that  of  Edward  F.  Dutcher,  that  he  received  at  Polo, 
from  the  officer,  the  damages  and  interest,  is  by  the  theory 
that  Frederick  R.  Dutcher  paid  the  money  at  Polo  in  the 
name  of  the  officer,  and  in  order  to  give  color  to  a  transactio;i 
that  he  had  been  at  so  much  pains  to  carry  through.  But  in 
view  of  all  the  circumstances,  we  are  irresistibly  led  to  one  of 
two  conclusions:  either  Frederick  R.  Dutcher,  to  whom  Elisha 
"W.  had  lent  the  use  of  his  name,  was  the  real  party  in  this 
transaction,  and  for  who^e  benefit  the  property  was  to  be  ac- 
quired at  a  small  fraction  of  its  value  through  this  judicial  sale, 
or  that  he  and  Elisha  W.  Dutcher  were  acting  in  concert,  with 
the  view  of  accomplishing  the  same  purpose  for  their  common 
benefit,  the  actual  management  of  the  matter  being;  intrusted 
to  Frederick.  In  either  event,  Elislia  "W.  Dutcher  would  not 
only  be  chargeable  with  what  occurred  at  the  sale  in  the  pres- 
ence of  his  avowed  agent  Pitts,  showing  that  the  sale  was  not 
fairly  conducted,  but  with  the  false  statements  of  Frederick  to 
the  attorney  of  Mrs.  Leake  for  the  purpose  of  preventing  his 
presence  at  the-  sale.  That  Pitts  and  Frederick  R.  Dutcher 
were  acting  in  concert,  is  evident  from  the  testimony  of  the 
officer,  that  they  were  together  prior  to  the  sale,  and  that  he 
received  his  instructions  from  them  jointly  as  to  the  time  and 
manner  of  holding  the  sale.  The  false  statements  to  the  attor- 
ney of  Mrs.  Leake,  and  the  means  taken  at  the  sale  to  prevent 
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competition,  considered  in  connection  with  the  gross  inade 
quacy  of  the  price,  are  sufficient  reasons  for  setting  tlie  sale  aside. 
It  is  nrged,  however,  by  the  counsel  for  appellants,  that  the 
bill  does  not  charge  the  fraud  in  the  sale  with  sufficient  dis- 
tinctness and  particularity  to  justify  the  consideration  of  the 
proof  as  to  irregularities  in  the  sale.  It  is  true  there  are  no 
allegations  in  the  bill  which  would  justify  the  court  in  setting 
aside  the  sale  on  the  ground  of  these  irregularities  alone,  ad- 
mitting them  to  be,  in  themselves,  a  sufficient  cause.  It  must 
also  be  admitted  that  the  averments  in  the  bill  in  regard  to 
fraud  in  the  sale  are  very  loose  and  general,  and,  so  far  as  that 
portion  of  the  bill  goes,  would  have  been  liable  to  a  demurrer, 
or  perhaps  the  evidence  offered  in  their  support,  if  objected  to, 
should  have  been  excluded  until  the  complainants  had  amended 
their  bill.  But  there  was  neither  demurrer  nor  objection  to 
the  evidence.  The  bill  does  charge  that  Edward  F.  Dutch er, 
]Elisha  "W".  Dutcher  and  Frederick  R.  Dutcher,  combining  and 
confederating  together  to  injure  the  complainants,  procured 
the  execution  to  be  issued ;  that  Elisha  "W.  Dutcher  did  not 
pay  the  amount  of  his  bid  to  the  sheriff;  that  his  name  was 
used  in  the  transaction  for  the  purpose  of  placing  the  title  in  a 
third  person  and  an  apparently  innocent  purchaser,  and  that 
the  pretense  of  Elisha  "W".  Dutcher  to  be  a  hona  fide  purchaser 
for  a  valuable  consideration  is  untrue.  The  bill  also  charges 
the  inadeqiiacy  of  the  consideration.  The  substance  of  these 
charges  is,  that  Elislia  W.  Dutcher  was  not  a  purchaser  in 
good  faith  for  a  valuable  consideration,  but  was  acting  collu- 
sively  with  Frederick  R.  and  Elislia  W.  Dutcher  to  defraud 
the  complainants.  The  facts  upon  which  we  have  commented 
do,  in  our  opinion,  establish  that  charge.     If  objected  to  on  the 


hearing,  all  these  facts  would  not  have  been  admissible  in  evi- 
dence without  an  amendment  of  the  bill  charging  them  more 
specifically.  But  they  were  not  objected  to,  and  we  do  not  deem. 
it  proper  to  reverse  the  decree  and  remand  the  cause  merely  that 
an  amendment  may  be  made  which  would  have  been  made  at 
the  proper  time  if  objection  had  been  made  to  the  evidence. 
The  decree  must  be  affirmed.  Detyree  affirmed. 
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Franklin  Parmelee  et  al 

V. 

Daniel  Lawrence. 

1.  Release — of  one  of  several  obligors.  Where  a  release  is  given  to  one 
of  several  obligors,  which  is  to  operate  as  an  absolute  discharge  of  such  ob- 
ligor, it  veill  also  operate  to  release  his  co-obligors,  notwithstanding  the 
instrument  contains  an  express  provision  that  such  co-obligors  shall  not 
thereby  be  released. 

2.  Same  —  ignorance  of  its  legal  effect.  The  mere  fact  that  when  a  release 
is  executed  the  parties  are  ignorant  that  its  legal  effect  will  be  to  discharge 
the  co-obligors,  will  not  prevent  its  so  operating,  if  executed  and  delivered 
unconditionally  and  without  reference  to  its  bearing  upon  other  parties. 

3.  But  it  seems,  if  such  an  instrument  provides,  in  terms,  that  the  obligor 
seeking  to  obtain  the  release  shall  remain  subject  to  the  right  of  contribution 
in  favor  of  his  co-obligors  in  case  they  are  compelled  to  pay  more  than  their 
share  of  the  claim,  then  the  provision  in  the  release  that  it  shall  not  operate  to 
discharge  such  co-obligors  may  be  given  effect  according  to  its  terms. 

4.  Same  —  intention  of  the  parties.  But  a  release,  like  every  other  written 
instrument,  must  be  so  construed  as  to  carry  out  the  intention  of  the  parties,  as 
sought  in  the  language  of  the  instrument  itself,  when  read  in  the  light  of  the 
circumstances  which  surrounded  the  transaction. 

5.  So,  where  A  receives  a  contract  from  B,  knowing  that  it  was  designed 
by  B  to  receive  a  certain  interpretation  and  only  to  be  used  for  a  specific  pur- 
pose, A  has  no  right  to  give  it  a  different  interpretation,  or  to  use  it  for  a 
different  purpose,  although  the  purpose  to  which  it  may  be  diverted  should  be 
consistent  with  the  language  of  the  instrument  itself. 

6.  So  where  an  obligee  executes  to  one  of  several  obligors  an  instrument 
which,  in  form,  is  a  release  of  such  obligor,  with  a  provision  that  it  is  not  to 
operate  as  a  discharge  of  his  co-obligors,  while  the  legal  effect  of  the  words 
used  in  the  contract  would  be  to  release  all,  yet,  if,  when  read  in  the  light  of 
the  circumstances  attending  its  execution,  it  appear  that  the  party  making 
the  contract  did  not  intend  it  to  have  that  effect,  and  the  party  receiving  the 
contract,  knowing  such  intent,  pretends  that  it  will  not  operate  to  discharge 
the  co-obligors,  who  were,  in  terms,  expressly  excluded  from  the  operation  of 
the  release, — then  the  instrument  will  be  construed  merely  as  a  covenant  not 
to  sue,  not  operating  as  a  technical  release,  but  leaving  the  co-obligors  still 
liable,  and  entitled  to  contribution  from  the  party  seeking  the  release. 

7.  Mortgage  —  what  constitutes.  An  absolute  conveyance  of  property  for 
money  borrowed,  with  covenants  back  as  a  part  of  the  same  transaction,  that 
upon  the  payment  of  the  debt  so  created  such  property  shall  be  reconveyed, 
amounts  merely  to  a  loan  of  money  and  a  mortgage  to  secure  its  payment. 
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8.  Covenant  to  reconvey  —  nature  of  title.  And  a  covenant  by  the 
mortgagee  to  reconvey  the  premises  by  "good  and  sufficient  deed,"  will  be 
construed  as  a  covenant  to  pass  the  same  title  conferred  by  the  original  con- 
veyance. 

9.  Interest  —  of  recovery  when  contract  ia  usurious.  After  a  transaction 
lias  been  closed,  usurious  interest  cannot  be  recovered  back.  But  if  the  trans- 
action is  yet  open  and  the  debt  unpaid,  a  court  of  chancery,  in  stating  the 
account,  will  allow  as  a  credit  upon  the  principal  whatever  usurious  interest 
may  have  been  paid. 

10.  Same  —  construction  of  act  of  1867.  The  act  of  1867,  which  provides 
that  in  suits  upon  written  contracts  made  while  the  interest  law  of  1849  was 
in  force,  and  before  that  of  1857  was  passed,  no  portion  of  the  usurious  interest 
which  the  debtor  may  have  voluntarily  paid  shall  be  deducted  from  the  prin- 
cipal, can  be  given  only  a  prospective  operation  in  that  regard,  and  cannot 
apply  to  usurious  interest  paid  before  its  passage,  because,  as  to  such  interest, 
under  the  law  as  it  then  existed,  there  was  a  vested  right  to  have  it  deducted 
from  the  principal. 

11.  But  that  portion  of  the  act  of  1867  which  takes  away  the  three-fold  for- 
feiture given  by  the  act  of  1845,  may  operate  upon  contracts  made  before  its 
passage,  as  the  law  recognizes  no  vested  right  in  a  penalty  which  the  legisla- 
ture may  not  take  away. 

Appeal  from  the  Superior  Court  of  the  city  of  Chicago. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  McAllister,  Jewetp  &  Jackson,  C.  BECKwrrn,  Sid- 
ney Smith  and  Messrs.  Goodrich,  Farwell  &  SMirH,  for  the 
appellants. 

Mr.  Charles  A.  Gregory  and  Mr.  Isaac  N.  Arnold,  for  the 
appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court 

On  the  15th  of  September,  1856,  Parmelee,  Gage,  Johnson 
and  Bigelow,  partners,  doing  business  in  Chicago  under  the 
name  of  F.  Parmelee  &  Co.,  borrowed  of  Daniel  Lawrence, 
of  Medford,  Massachusetts,  the  sum  of  $50,000.  To  secure 
its  paj^ment  in  five  annual  installments,  with  ten  per  cent 
interest,  they  conveyed  to  Lawrence  certain  real  estate  situ- 
ate  in  the   city  of  Chicago,   a  part  of  which  was   held   by 
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tliem  under  a  long  lease,  and  a  part  under  a  contract  of  pur- 
chase. Their  deed  to  Lawrence  refers  to  these  instruments, 
and  binds  the  grantors  to  pay  the  rent  and  the  unpaid  purchase 
money,  and  the  grantors  covenant  that  the  premises  are  free 
from  all  incumbrances,  "  except  the  said  lease  and  articles  of 
agreement/'  The  deed  also  contains  a  covenant  for  quiet  en- 
joyment. Contemporaneously  with  the  execution  of  this  deed, 
a  contract  was  executed  by  and  between  the  same  parties 
which  was,  in  form,  a  contract  of  sale  for  the  same  premises, 
and  by  the  provisions  of  which  Parmelee  &  Co.  agreed  to 
pay  the  $50,000  in  five  annual  installments,  with  ten  per  cent 
interest,  and  Lawrence  covenanted,  upon  such  pa^nnent,  to 
convey  to  them  the  premises  free  from  all  incumbrances,  by 
good  and  sufficient  deed.  Parmelee  &  Co.  also  executed  a 
separate  instrument  by  which  they  agreed  to  pay  an  additional 
interest  of  two  per  cent  per  annum  as  long  as  the  debt  should 
remain  unpaid.  They  paid  the  interest  at  twelve  per  cent  to 
April,  1861,  but  none  of  the  principal.  From  that  date  they 
ceased  to  pay.  On  the  4th  of  August,  1864,  Parmelee,  Gage, 
and  Bigelow,  filed  their  bill  in  chancery  against  Lawrence,  in 
which,  concealing  the  true  nature  of  the  transaction,  claiming 
that  they  were  purchasers  from  Lawrence,  and  suppressing  the 
fact  that  they  had  conveyed  to  him,  they  set  out  the  contract, 
aver  their  readiness  to  pay,  but  also  aver  that  Lawrence  waa 
unable  to  convey  to  them  a  perfect  title  according  to  his  cove- 
nants in  the  contract,  as  he  had  not  the  fee  in  the  premises, 
but  was  nevertheless  threatening  to  take  legal  steps  to  col- 
lect the  money  and  to  evict  them  from  the  premises.  The  bill 
was  sworn  to  by  one  of  the  complainants,  and  prayed  an  injunc- 
tion, which  was  granted.  Johnson  did  not  join  in  this  bill,  as 
the  other  partners  had  purchased  his  interest. 

Lawrence  answered,  and  also  filed  a  cross-bill,  setting  forth 
the  true  nature  of  the  transaction,  bringing  before  the  court  the 
deed  from  Parmelee  and  his  co-complainants  to  him,  and  claim- 
ing that  the  entire  transaction  amounted  merely  to  a  loan  of 
money  and  a  mortgage  to  secure  its  payment.  He  prayed  a 
decree  that  the  debt  be  paid  or  the  premises  sold. 
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On  the  24tli  of  September,  1864,  Bigelow,  Gage  &  Parmelee 
filed  their  supplemental  bill,  wherein  they  set  up  that,  on  the 
12th  daj  of  August,  1864,  at  Boston,  Mass.,  Bigelow  had  a  set- 
tlement with  Lawrence,  of  the  moneys  due  Lawrence  under  the 
articles,  and  that  Bigelow  paid  Lawrence  $22,557,  in  full  satis- 
faction of  Bigelow's  share,  and  that  Lawrence  then  and  there, 
without  the  knowledge  or  consent  of  the  appellants,  executed, 
under  his  hand  and  seal,  and  delivered  to  Bigelow,  the  follow- 
ing instrument : 

"  Received,  Boston,  August  12th,  1864,  twenty-two  thousand 
five  hundred  and  fifty-seven  dollars,  of  Liberty  Bigelow,  in  full 
payment  of  his  portion  of  all  money  due  me  on  articles  of 
agreement  between  myself,  him  (said  B.),  F.  Parmelee,  D.  A. 
Gage  and  W,  S.  Johnson,  dated  September  15,  1856,  and 
recorded  in  the  recorder's  office  of  Cook  county,  Illinois, 
October  17th,  same  year,  in  book  171  of  deeds,  page  71 ;  and 
I  release  and  discharge  said  Bigelow,  his  property  and  estate, 
from  all  claims  on  account  of  the  same. 

"  If  the  property  mentioned  in  the  above  articles  has  to  be 
sold  under  any  order  of  the  court  at  Chicago,  the  interest  of 
said  Bigelow  in  it  is  to  be  protected  according  to  this  settle- 
ment. Nothing  herein  contained  shall  in  anywise  affect  my 
rights  or  demand  against  said  Parmelee,  Gage  or  Johnson,  or 
their  interest  in  said  property. 

"  DANIEL  LAWRENCE."    [Seal.] 

[U.  S.  Rev.  stamp.] 

They  claimed  that,  since  their  covenants  in  the  articles  were 
joint  covenants,  therefore  this  agreement  and  receipt  to  Bigelow 
was  a  satisfaction,  in  law  and  in  fact,  of  all  the  moneys  due 
Lawrence.  They  prayed  the  relief  prayed  in  their  original 
bill,  and  further,  that  their  covenants  in  the  articles  be  decreed 
to  be  discharged,  and  that  they  might  be  decreed  discharged 
from  all  claims  of  Lawrence  for  money  upon  the  articles,  and 
that  Lawrence  reconvey  and  discharge  all  lien  of  record. 

They  also  filed  an  additional  answer  to  the  cross-bill,  setting 
up  this   release.     Lawrence  answered  the  supplemental   bill, 
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setting  up  that  be  had  been  induced  to  execute  tbe  release  by 
the  fraudulent  representations  of  Bigelow.  Eeplications  were 
filed  to  tbe  various  answers  and  proofs  taken,  and  on  tbe  final 
hearing  tbe  Superior  Court  held  that  tbe  release  obtained  by 
Bigelow  did  not  discharge  bis  co-obligors,  and  decreed  the  pay- 
ment of  tbe  amount  due  Lawrence,  allowing  him  to  retain  tbe 
twelve  per  cent  interest  paid,  but  giving  him  only  six  per  cent 
from  the  date  of  tbe  last  payment.  Parmelee,  Johnson  and 
Gage  appealed  to  this  court. 

It  is  at  once  apparent,  that  this  case  turns  upon  the  efiect  to 
be  given  to  tbe  release.  The  pretext  upon  which  tbe  original 
bill  was  based  —  that  Lawrence  had  sold  and  covenanted  to 
convey  to  the  complainants  a  perfect  title  in  fee  simple,  which 
he  was  not  able  to  do  —  vanishes  tbe  moment  the  true  character 
of  the  transaction  is  brought  to  light.  As  has  been  often 
decided  by  this  and  other  courts,  the  deed  from  the  appellants 
to  Lawrence,  and  tbe  contemporaneous  agreement  by  which 
they  covenanted  to  repay  a  certain  sum  of  money  at  that  time 
borrowed,  and  Lawrence  covenanted  upon  such  payment  to 
reconvey  to  them  tbe  premises,  constituted  but  a  mortgage. 
The  covenant  of  Lawrence  that  he  would  reconvey  the  premises 
free  from  incumbrances,  and  by  good  and  sufficient  deed,  must 
of  course  be  understood  as  referring  to  tbe  same  title  that  he 
had  received  from  them.  That  title  be  was  bound  to  give  back 
to  them  free  from  any  incumbrance  done  or  suifered  by  him. 
They  had  themselves,  in  their  own  deed  to  him,  covenanted 
that  tbe  premises  were  free  from  incumbrances  and  for  quiet 
enjoyment,  and  that  they  would  themselves  pay  tbe  rent  of 
the  leasehold  property,  and  tbe  unpaid  purchase  money  upon 
that  portion  of  tbe  premises  held  under  a  contract  of  sale.  In 
the  face  of  these  covenants,  and  in  view  of  tbe  fact  that  Law- 
rence merely  held  these  premises  as  security  for  the  repayment 
of  a  loan,  to  construe  his  contract  to  reconvey  as  binding  him 
to  convert  the  imperfect  title  he  bad  received  into  an  estate  in 
fee  simple  is  impossible.  Such  a  construction  would  utterly 
pervert  tbe  intention  of  the  parties. 

The  difficult  question  in  this  case  relates  to  the  effect  to  be 
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given  to  tlie  instrument  executed  by  Lawrence  to  Bigelow.  If 
it  is  to  be  regarded  as  an  absolute  and  unconditional  release  of 
Bigelow,  it  must  also  operate  as  a  discharge  of  his  co-obligors, 
and  the  mere  fact  that,  when  a  release  is  executed,  the  parties 
are  ignorant  that  such  will  be  its  legal  effect,  will  not  prevent 
its  so  operating,  if  executed  and  delivered  unconditionally  and 
without  reference  to  its  bearing  upon  other  parties.  But  a 
release,  like  every  other  written  instrument,  must  be  so  con 
Btrued  as  to  carry  out  the  intention  of  the  parties.  This  inten- 
tion is  to  be  sought  in  the  language  of  the  instrument  itself 
when  read  in  the  light  of  the  circumstances  which  surrounded 
the  transaction.  The  court  which  interprets  must  place  itself 
as  nearly  as  possible  in  the  position  of  the  parties  when  they 
acted.  There  is  also  another  rule  of  construction  which  applies 
in  the  present  case.  If  A  receives  a  contract  or  other  instru- 
ment from  B,  knowing  that  it  was  designed  by  B  to  bear  a 
particular  interpretation  and  to  be  used  only  for  a  specific  pur- 
pose, then  A  has  no  right  to  give  it  a  different  interpretion,  or 
to  use  it  for  a  different  purpose,  though  such  new  purpose  may 
be  consistent  wath  the  language  of  the  instrument.  To  permit 
A  to  pervert  the  instrument  from  the  purpose  for  which  he 
knew  it  was  intended  by  B,  would  be  to  permit  him  to  commit 
a  fraud.  This  rule  is  founded  upon  the  plainest  dictates  of 
natural  justice. 

Now,  for  what  purpose,  and  with  what  limitations,  did 
Bigelow  know  this  instrument  to  be  executed  by  Lawrence 
and  delivered  to  himself?  The  answer  admits  of  no  doubt, 
when  we  recur  to  the  lang-uage  of  the  instrument  and  to  the 
circumstances  attending  its  execution  as  detailed  in  tlie  evidence. 
Bigelow  was  in  Boston  for  the  purpose  of  procuring  a  release, 
and  there  was  with  him  his  attorney  from  Chicago  with  whom 
he  was  in  consultation  during  his  negotiations  with  Lawrence, 
though  the  attorney  and  Lawrence  seem  to  have  been  studiously 
kept  apart.  The  attorney  first  drew  what  he  terms  a  straight 
release.  When  Bigelow  presented  this  to  Lawrence,  the  latter 
refused  to  sign  it,  from  the  apprehension  that  it  miglit  jeopar- 
dize his  claim  against  the  co-obligors.     The  attorney  drew  a 
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second  release  somewhat  modified  in  form.  This,  also,  Lawrence 
refused  to  sign,  insisting  that  the  instrument  to  be  signed  must 
contain  an  express  reservation  of  all  his  rights  against  the  co- 
obligors.  Finally,  the  instrument  was  drawn  as  we  now  find 
it,  and  this  Lawrence  was  willing  to  execute,  containing  as  it 
does  an  express  provision  that  the  instrument  should  in  no  wise 
afiect  his  rights  or  demands  against  Parmelee,  Gage  and  John- 
son. What  then  was  the  purpose  for  which  Lawrence  executed 
this  instrument,  and  for  which,  and  for  which  only,  Bigelow 
hneio  he  executed  it  ?  The  answer  admits  of  no  hesitation  or 
doubt.  It  was  executed  for  the  purpose  of  saving  Bigelow  from 
further  legal  liability  so  far,  and  only  so  far,  as  this  could  be  done 
without  afiecting  the  claim  of  Lawrence  against  the  co-obligors. 
A  release  which  it  was  thought  would  impair  those  claims,  he 
had  steadily  refused  to  sign.  This  was  prepared  with  the  special 
reservation  of  all  his  rights,  and  for  the  purpose  of  removing 
the  objection  taken  to  the  otliers.  Bigelow  must  have  pre- 
sen'ted  this  final  instrument  to  him  as  one  which,  by  its  express 
language,  would  remove  all  the  difiiculties  which  made  Law- 
rence refuse  to  sign  the  others.  "Would  it  not  then  be  a  fraud 
upon  Lawrence,  and  a  most  palpable  perversion  of  the  purpose 
for  which  Lawrence  executed,  and  Bigelow  professed  to  receive, 
this  instrument,  if  we  should  now  permit  Bigelow  to  turn  about 
and  say,  the  instrument  was  an  absolute  release,  by  which  his 
co-obligors  are  also  discharged  ?  On  the  contrary,  common 
honesty  requires  that  he  shall  claim  for  this  instrument  only 
such  effect  as  it  was  designed  to  have,  and  that  it  shall  be 
treated  merely  as  a  covenant  not  to  sue.  In  this  way  its  ob- 
jects will  be  carried  out.  Bigelow  will  be  protected  from  a 
legal  enforcement  of  the  claim  on  the  part  of  Lawrence,  but 
will  be  left  liable  to  contribution  at  the  suit  of  his  co-obligors 
if  they  are  compelled  to  pay  more  than  their  pro  rata  share  of 
the  claim.  To  this  contingent  liability,  however,  he  assented 
when  he  inserted  in  the  instrument  a  reservation  of  the  rights 
of  Lawrence  against  them.  Indeed  we  regard  this  instrument 
as  if  it  had  provided  upon  its  ftice  that  Bigelow  should  still  be 
subject  to  the  right  of  contribution  in  favor  of  his  co-obligors. 
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If  it  had  done  so  in  terms,  there  could  be  no  controversy  about 
this  case,  since  the  reason  why  a  release  of  one  of  several 
obligors  discharges  all,  is,  that  by  such  release  the  right  of  con- 
tribution is  cut  off.  Of  course  if  that  right  is  reserved,  the 
release  should  be  construed  as  a  simple  covenant  not  to  sue, 
leaving  the  liability  of  the  co-obligors  unimpaired.  The 
reason  of  the  rule  failing,  the  rule  itself  should  cease,  the  more 
especially  when  its  application  would  work  injustice. 

The  position  which  Parmelee,  Gage  &  Bigelow  Ofjcupy 
through  this  entire  record,  is  not  one  which  entitles  them  to 
favorable  consideration  in  solving  whatever  doubts  there  may 
be  as  to  the  manner  in  which  this  instrument  is  to  be  inter- 
preted. They  filed  their  original  bill  for  the  purpose  of 
evading,  upon  pretexts  that  were  simply  frivolous,  the  payment 
of  a  perfectly  honest  debt  contracted  for  money  borrowed. 
They  obtain  an  injunction  by  utterly  misrepresenting  in  their 
sworn  bill  the  true  character  of  the  transaction,  claiming  to  oc- 
cupy the  position  of  purchasers,  when  in  fact  there  had  been 
not  one  element  of  a  purchase.  When  the  answer  and  cross- 
bill bring  the  actual  state  of  facts  before  the  court,  they  cast 
about  for  another  mode  of  evading  payment  of  an  honest  debt. 
Bigelow,  a  kinsman  of  Lawrence,  and  as  such  the  better  able 
to  deal  with  him  at  advantage,  goes  to  Boston  to  make  an 
arrangement.  The  attorney  of  the  appellants  also  goes  east, 
and  by  appointment  meets  Bigelow  in  New  York.  The  plan 
of  procuring  a  release  for  Bigelow  had  been  already  under 
consideration  in  Chicago,  as  declared  by  the  evidence  of  Greg- 
ory. Bigelow  and  his  attorney  proceed  together  to  Boston. 
The  attorney  is  at  band  for  consultation,  but  is  not  brought  in 
contact  with  Lawrence.  As  we  have  before  stated,  several  re- 
leases are  drawn,  which  Lawrence  suspects  may  impair  his 
claim  against  the  co-obligors,  and  which  he,  therefore,  refuses 
to  sign.  Finally  one  is  prepared  with  the  proper  reservations, 
which  he  is  led  to  suppose  he  may  sign  with  safety,  and  he 
signs  it.  Bigelow  immediately  delivers  it  to  the  attorney  for 
the  purpose,  as  the  attorney  testifies,  of  taking  it  to  Chicago  to 
be  recorded.     On  the  next  day,  the  13th  of  August,  the  attor- 
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ney  starts  for  Chicago,  and  on  arriving  at  tlie  railway  station 
in  that  city  he  is  met  witli  the  intelligence  of  the  illness  of  an 
acquaintance  who  desires  to  see  him  at  his  house.  He  goes  at 
once  to  see  him,  but  before  going  sends  the  so-called  release  to 
the  recorder's  office,  and  on  the  16th  it  is  reduced  to  record. 
A  new  answer  and  a  supplemental  bill  setting  up  the  release  are 
at  once  filed,  and  the  parties  repose  upon  the  belief  that  they 
have  finally  succeeded  in  evading  the  payment  of  a  goodly 
portion  of  the  borrowed  money.  It  is  impossible  to  read  the 
evidence  in  this  case,  disclosing  the  above  facts,  without  a  con- 
viction that  this  whole  scheme  of  j)rocuring  a  separate  release 
to  Bigelow  was  a  plan  contrived  in  Chicago  for  the  purpose  of 
escaping  the  full  payment  of  the  debt.  It  was  a  dishonest 
scheme,  and  it  is  our  duty  so  to  pronounce  it. 

In  view  of  all  these  facts,  we  have  no  hesitation  whatever  in 
holding,  that  neither  Bigelow  nor  his  co-obligors  can  pervert 
this  instrument  to  a  use  for  which  it  was  never  intended,  or 
that  it  can  be  made  to  have  any  other  effect  than  to  protect 
Bigelow  from  further  legal  pursuit  on  the  part  of  Lawrence, 
but  leaving  the  other  co-obligors  liable,  and  Bigelow  liable  for 
contribution,  if  the  circumstances  of  the  case  should  require  it. 

On  the  question  as  to  the  efiect  of  this  release,  counsel  for 
appellants  have  cited  the  cases  of  Benjamin  v.  MoCormick, 
4  Gilm.  536,  and  Rice  v.  Webster,  18  111.  331.  It  will  be 
observed  from  what  we  have  already  said  that  there  are  facts 
in  this  case  which  widely  distinguish  it  from  either  of  those. 
We  would  further  add  that  the  weight  of  the  modern  authori- 
ties is  against  these  cases,  and  in  favor  of  the  more  reasonable 
rule,  that  where  the  release  of  one  of  several  obligors  shows 
upon  its  face,  and  in  connection  with  the  surrounding  circum- 
stances, that  it  was  the  intention  of  the  parties  not  to  release 
the  co-obligors,  such  intention,  as  in  the  case  of  other  written 
contracts,  shall  be  carried  out,  and  to  that  end  the  instrument 
shall  be  construed  as  a  covenant  not  to  sue.  Parsons,  in  his  work 
on  contracts,  volume  1,  page  24,  uses  the  following  language: 
*'But  though  the  word  'release'  be  used,  even  under  seal,  yet 
if  the  parties  (the  instrument  being  considered  as  a  whole,  and 
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in  connection  with  all  the  circumstances  of  the  case  and  the 
relations  of  the  parties)  cannot  reasonably  be  supposed  to  have  • 
intended  a  release,  it  will  be  construed  as  only  an  agreement 
not  to  charge  the  person  or  party  to  whom  the  release  is  given, 
and  will  not  be  permitted  to  have  the  effect  of  a  technical 
release ;  for  a  general  covenant  not  to  sue  is  not  of  itself  a 
release  of  the  covenantee,  but  is  so  construed  by  the  law  to 
avoid  circuity  of  action  ;  and  a  covenant  not  to  sue  one  of 
many  who  are  jointly  indebted  does  not  discharge  one  who  is 
a  joint  debtor  to  the  covenantor,  nor  in  any  way  aflfect  his 
obligation."  This  rule  is  substantially  so  laid  down  in  the 
following  cases :  North  v.  Wakefield^  ^'6  Eng,  C.  L.  536 ; 
Willis  V.  DeCastro,  93  id.  215 ;  Sully  v.  Forles,  2  B.  &  B.  46 ; 
Kirhy  v.  Taylor^  6  Johns.  Ch.  242  ;  Clagett  v.  Salmon^  5  Gill 
&  Johns.  351 ;  Lysaght  v.  Phillips^  5  Duer,  116 ;  Wiggin  v. 
Tudor,  23  Pick.  444 ;  R.  M.  Charlton  (Geo.)  267. 

There  remains  to  be  considered  only  the  rate  of  interest  to 
be  allowed  Lawrence.  We  have  decided,  in  several  cases  not 
yet  reported,  that,  although,  after  a  transaction  has  been  closed, 
usurious  interest  cannot  be  recovered  back,  yet,  while  the  trans- 
action is  yet  open  and  the  debt  unpaid,  a  court  of  chancery,  in 
stating  the  account,  will  allow  as  a  credit  upon  the  principal 
whatever  usurious  interest  may  have  been  paid.  The  Superior 
Court  should,  therefore,  have  allowed  the  appellants  credit,  as 
a  payment  upon  the  principal,  for  the  usurious  two  per  cent 
paid  by  them  during  several  years  after  the  money  was 
borrowed. 

Counsel  for  the  appellee  have  insisted  that  the  law  passed  at 
the  last  session  of  the  legislature  to  be  found  under  the  head 
of  "  contracts,"  page  81,  Laws  of  1867,  must  control  this  case 
in  that  respect.  That  law  provides,  that,  in  all  suits  on  written 
contracts  made  while  the  interest  law  of  1849  was  in  force, 
and  before  that  of  1857  was  passed,  in  which  category  this 
contract  belongs,  no  portion  of  the  interest  which  the  debtor 
may  have  voluntarily  paid  shall  be  deducted  from  the  principal. 
This  provision  of  that  act  can  have  only  a  prospective  opera- 
tion.    Usurious  interest  paid  before  its  passage  was,  under  the 
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decisions  of  this  court,  a  payment  ^ro  tanto  upon  the  principal, 
and  the  debtor  could  insist  on  having  the  payment  so  applied 
at  any  time  before  the  final  settlement.  This  was  a  right 
which  the  legislature  cannot  take  away.  It  can  direct  how 
future  payments  are  to  be  applied,  but  the  effect  of  past  pay- 
ments must  depend  on  the  laws  in  force  when  they  were  made. 
We  can  understand  the  legislature  as  intending  to  apply  this 
portion  of  the  act  only  to  payments  thereafter  to  be  made. 

There  is  another  portion  of  this  act,  however,  which  will 
apply  to  the  present  case  when  it  is  again  heard  in  the  Superior 
Court.  We  refer  to  the  provision,  that,  in  suits  on  contracts 
of  the  character  described,  the  creditor  shall  forfeit  only  the 
excess  of  interest  above  ten  per  cent  where  a  higher  rate  than 
that  has  been  reserved.  When  tliis  contract  was  made,  ten 
per  cent  interest  on  money  loaned  was  lawful  by  the  law  of 
184:9.  That  law,  however,  did  not  take  away  the  penalty  of  a 
three-fold  forfeiture  given  by  the  law  of  1845,  as  decided  in 
Kinsei/  V.  Msleij,  23  111.  505.  The  effect  of  the  law  of  1857 
upon  such  a  contract  was  not  considered  in  that  case,  because, 
although  not  heard  in  this  court  until  the  January  Term,  1860, 
it  had  been  tried  in  the  court  below  before  the  act  of  1857  went 
into  effect,  and  this  court  merely  affirmed  the  judgment.  That 
case,  therefore,  furnishes  no  precedent  for  the  present.  Now, 
although  the  appellee,  when  this  contract  was  made,  was  sub- 
ject to  this  forfeiture  by  way  of  penalty,  yet  there  is  no 
principle  of  law  better  settled  than  that  tlie  legislature  can 
at  any  time  take  away  the  right  of  action  for  a  penalty.  The 
law  recognizes  no  vested  right  in  a  penalty.  See  Butler  v. 
Palmer^  1  Hill,  330,  and  cases  there  cited.  It  follows,  tliere- 
fore,  that  the  legislature,  in  directing  by  its  act  of  1867  that 
ten  per  cent  interest  should  be  allowed  on  contracts  of  this 
character,  impaired  no  vested  right.  Ten  per  cent  was  a  legal 
rate  when  the  contract  was  made,  and  a  forfeiture  of  three- 
fold all  the  interest  reserved,  on  account  of  the  usurious  two 
per  cent,  was  not  a  vested  right  on  the  part  of  the  debtor, 
which  the  legislature  could  not  take  away.  They  expressly 
took  it  away  by  the  act  of  the  last  session. 
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This  act  of  the  legislature  renders  it  unnecessary  to  consider 
what  would  be  the  proper  rate  of  interest  in  this  case  if  the 
act  had  not  been  passed.  We  must  reverse  the  decree  because 
the  Superior  Court  did  not  apply  the  usurious  two  per  cent  to 
the  payment  of  the  principal.  At  another  hearing  the  two 
per  cent  will  be  so  applied,  and  the  court  will  allow  Lawrence 
interest  at  the  rate  of  ten  per  cent  from  the  beginning. 

It  is  suggested  that  the  passage  of  this  act  of  the  legislature 
was  procured  by  counsel  in  order  to  meet  this  particular  case, 
tlien  pending  before  us.  We  have  no  right  to  assume  this,  but, 
even  if  it  were  so,  that  fact  would  not  render  the  law  less 
obligatory  upon  us. 

The  reversal  of  this  decree  is  not  likely  to  be  a  benefit  to  the 
appellants,  and  we  might  for  that  reason  afiirm  it,  but  for 
the  fact  there  is  undoubted  error  in  the  decree  in  regard  to 
the  usurious  two  per  cent,  and  it  is  the  right  of  the  appellants 
and  of  their  securities  in  the  appeal  bond  to  have  it  reversed. 

Judgment  reversed. 


Solon  Cumins  et  al. 

V. 

"William  Wood. 

Burden  of  proof — in  action  hy  a  bailor  against  a  bailee.  In  case  of  a  bail- 
ment for  hire,  as  well  as  when  tlie  bailment  is  gratuitous,  where  it  appears 
the  goods,  when  placed  in  the  hands  of  the  bailee,  were  in  good  condition, 
and  they  were  returned  in  a  damaged  state,  or  not  returned  at  all,  in  an  action 
by  the  bailor  against  the  bailee,  the  law  will  presume  negligence  on  the  part 
of  the  latter,  and  impose  on  him  the  burden  of  showing  he  exercised  such 
care  as  was  required  by  the  nature  of  the  bailment. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E,  S.  Williams,  Judge,  presiding. 

Tliis  was  an  action  on  the  case,  brought  in  the  court  below, 
by  William  Wood  against  Cumins  &  King,  to  recover  the 
value  of  certain  articles  of  household  furniture,  stored  with 
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the  defendants  by  the  plain tiflp,  and  alleged  to  have  been  lost 
or  broken  while  in  the  care  of  the  defendants. 

The  court  found  the  issue  for  the  plaintiflP,  and  assessed 
his  damages  at  $250,  and  judgment  was  entered  accordingly. 

The  defendants  bring  the  cause  to  this  court  by  appeal. 

The  only  question  arising  under  the  assignment  of  errors  is, 
upon  whom  lies  the  burden  of  proof  as  to  the  fact  of  negligence 
in  respect  to  the  loss  and  injury  of  the  goods. 

Messrs.  Williams  &  Thompson,  for  the  appellants. 

The  authorities  in  England  are  believed  to  be  uniform  and 
to  tliis  effect :  that  in  cases  of  bailment,  whether  the  action  be 
assumpsit  or  case,  the  plaintiff  must  prove  that  the  loss  or  dam- 
age to  the  article  bailed  occurred  through  the  negligence  of  the 
bailee.  Finacune  v.  Small,  1  Esp.  315 ;  Coojper  v.  Barton^  3 
Camp.  5 ;  Gilbert  v.  Dale,  5  Ad.  &  E.  543  ;  Harris  v.  Park- 
wood,  3  Taunt.  564  ;  Story  on  Bailments,  §  454. 

We  find  no  English  case  where  an  action  against  a  bailee 
was  maintained  for  the  loss  or  injury  of  articles  bailed,  unless 
the  plaintiff  proved  the  negligence,  and  that  the  loss  was  in 
consequence  of  it,  or  unless  the  defendants  were  common  car- 
riers and  insurers. 

In  this  country  the  decisions  have  not  been  uniform  to  that 
extent,  and  in  some  cases,  when  the  action  was  assumpsit,  the 
plaintiff  has  been  allowed  to  recover,  unless  the  defendant 
returned  the  goods  or  gave  an  account  of  the  manner  of  the 
loss  ;  but,  where  the  action  has  been  case,  the  plaintiff  has  been 
required  to  prove  the  negligence  of  the  defendant.  Piatt  v. 
mihard,  7  Cow.  500. 

This  case  has  been  referred  to  in  all  subsequent  cases,  but  is 
in  reality  of  no  authority.  The  judge  charged  the  jury  that 
the  burden  of  proving  diligence  and  care  was  upon  the  defend- 
ant, the  bailee.  The  point,  however,  was  not  decided  by  the 
court,  and  the  reporter  states  the  rule  to  be  otherwise. 

The  following  cases  show  the  rule  in  New  York  to  be  the 
same  as  in  England.  Harrington  v.  Snyder,  3  Barb.  380  ;  Bush 
27  —  44th  III. 
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V.  Miller,  13  id.  481 ;  Foote  v.  Storrs,  2  id.  326 ;  Schmidt  v. 
Blood,  9  "Wend.  268  ;  Beardslee  v.  Richardson,  11  id.  25, 

The  case  of  Foote  v.  Storrs,  su2?ra,  expressly  overrules  the 
charge  of  the  judge  as  given  in  Piatt  v.  Uihhard. 

In  Runyan  v.  Caldwell,  7  Humph.  154,  the  defendant  hired 
a  negro  boy  of  the  plaintiff  for  a  year,  and  during  the  year  the 
boy  disappeared ;  whether  he  escaped  or  died  was  unknown. 
The  court  held,  that  the  burden  of  proving  negligence  rested 
upon  the  plaintiff,  and  the  defendant  was  not  bound  in  the 
first  instance  to  prove  that  he  exercised  due  diligence  and 
care. 

In  Pennsylvania  the  authorities  have  not  been  uniform, 
Clarke  v.  Spence,  10  Watts,  335  ;  Buchanan  v.  Shouse,  5  Rawle, 
179  ;  Logan  v.  Matthews,  6  Penn,  St.  419. 

In  the  last  case,  which  was  assumpsit,  the  defendants  had 
hired  a  horse  and  buggy  of  tlie  plaintiff  and  returned  them  in 
an  injured  condition.  The  court  held,  that  the  defendant  must 
either  return  the  property  hired  in  proper  condition  or  must 
satisfactorily  account  for  the  injury. 

In  Bennett  v.  CBrien,  37  111.  250,  which  was  a  case  where 
the  greatest  diligence  was  required,  a  strong  intimation  is  made 
that  in  cases  like  the  present,  the  burden  of  proof  would  bo 
upon  the  plaintiff. 

Professor  Parsons  holds,  that  the  proper  rule  is  that  stated 
in  Logan  v.  Matthews,  while  Judge  Story  and  Chancellor 
Kent,  in  their  commentaries,  state  that  the  English  rule  is  the 
proper  one.  1  Parsons  on  Contracts,  686  (bottom  paging) ; 
Story  on  Bailments,  §  410  ;  2  Kent  Com.  587  (side  paging). 

The  cases  of  C.  c&  A.  R.  R.  v.  Howard,  38  111.  414,  and 
Z,  P.  <&  B.  R.  R.  V.  Caldwell,  id.  280,  are  in  point. 

The  first  expressly  states  that  the  party  who  alleges  negli- 
gence must  prove  it ;  the  second  goes  further,  and  decides  that 
the  plaintiff  must  not  only  sliow  negligence,  but  must  show 
that  the  loss  or  injury  took  place  by  means  of  such  negligence. 

These  are  the  cases  that  have  been  discovered  on  both  sides 
of  this  question,  and  we  are  confident  that  it  will  be  found, 
that,  although  there  is  some  conflict  as  to  the  party  upon  whom 
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the  burden  of  proof  rests,  wlien  the  form  of  action  is  not 
known  or  is  overlooked,  yet  not  a  single  case  will  be  found 
which  decides  that,  when  negligence  must  be  shown  by  the 
plaintiff,  it  is  sufficiently  proven  by  showing  merely  a  failure 
to  deliver  the  property. 

It  will  not  be  denied,  it  being  alleged  in  the  declaration  that 
the  loss  occurred  through  the  negligence  of  the  defendant,  that 
it  is  incumbent  upon  the  plaintiff  to  offer  some  proof  of  such 
negligence. 

In  actions  against  attorneys  for  negligence,  the  plaintiff  must 
show,  not  only  that  loss  occurred,  but  that  the  loss  occurred  by 
the  fault  of  the  attorney. 

In  actions  against  railway  companies  for  injuries  to  passen- 
gers, the  plaintiff^  must  prove,  not  only  that  the  defendant  was 
negligent,  and  that  the  injury  was  in  consequence  of  such 
negligence,  but  he  must  also  prove  that  the  plaintiff  exercised 
due  care.  Chicago,  Burlington  and  Quincy  R.  H.  v.  Dewey^ 
26  111.  255  ;  Same  v.  Hazzard,  id.  373. 

In  actions  against  railroads  for  killing  stock,  the  burden  of 
proof  is  upon  the  plaintiff,  and  is  not  met  by  showing  the  bare 
killing  of  the  stock  by  the  train.  Illinois  Central  R.  R.  v. 
Reedy,  17  111.  580 ;  G.  &  C  R.  R.  v.  Crawford,  25  id.  529. 

To  the  general  rule,  that  the  plaintiff  must  prove  his  case 
affirmatively,  there  are  but  few  exceptions,  and  none  of  them 
can  relieve  the  plaintiff  in  this  case  of  the  necessity  of  show- 
ing negligence,  as  that  is  the  foundation  of  his  action.  It 
cannot  be  said  that  the  proof  required  in  this  case  is  peculiarly 
within  the  knowledge  of  the  defendant,  for  his  neglect  of  duty 
may  be  easily  shown,  and  the  cases  above  cited  in  this  State 
expressly  negative  such  an  assumption.  And  neglect  of  duty 
or  lack  of  care  is  not  a  negative  averment,  which  requires 
proof  from  the  opposite  party  to  rebut  the  presumption  of  its 
truth.  1  Greenl.  Ev.  §§  79,  81. 

This  action  should  have  been  in  assumpsit,  on  the  express 
promise  contained  in  the  receipt,  to  redeliver  the  property. 
In  Spanglcr  v.  Eicholtz,  25  111.  297,  this  court  says  there  is  an 
implied  promise  to  take  reasonable  care  of  goods  deposited, 
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and  to  redeliver  them  on  request.  That  was  an  action  before 
a  justice,  and  therefore  not  an  action  on  the  case. 

In  this  case  there  was  an  express  promise  to  redeliver,  and 
for  a  breach  of  that  promise  assumpsit  will  lie,  and  the  defend- 
ant would  then  be  compelled  to  excuse  himself  by  affirmatively 
showing  reasonable  care  and  diligence.  If  the  defendant  has 
been  guilty  of  neglect,  he  can  also  be  sued  in  case,  but  the 
neglect  must  be  shown.  The  plaintiff  cannot  elect,  however, 
to  sue  for  the  tort  and  only  show  a  breach  of  an  express  prom- 
ise, and  that  is  precisely  what  he  has  done  in  this  case.  Clay- 
hurgh  v.  Chicago,  25  111.  535. 

This  is  not  a  case  against  a  common  carrier.  Upon  them 
the  law  imposes  greater  liability,  and  it  is  probable  that  a 
proof  of  loss  by  them  is  prima  facie  proof  of  negligence.  It 
is  so  stated  in  Porter  v.  C.  <&  R.  I.  R.  R.  20  111.  412,  which, 
however,  was  in  assumpsit,  and  the  court  rely  upon  the  author- 
ity of  Story  on  Bailments,  section  529.  It  has  been  shown  to 
be  Judge  Story's  opinion,  that  when  only  ordinary  care  is 
required,  positive  proof  of  negligence  must  be  adduced. 

In  this  case  the  defendants  were  not  shown  to  be  public 
warehousemen.  They  were  commission  merchants,  and  made 
a  contract  for  the  storage  of  the  plaintiff's  property.  The  law 
imposes  upon  them  the  duty  of  ordinary  and  reasonable  care, 
and  makes  them  responsible  for  ordinary  negligence.  The  law 
presumes  that  every  person  does  his  duty  until  the  contrary  is 
shown  ;  and  in  cases  like  this,  the  presumption  is,  that  the 
property  was  lost  by  accident,  or  without  the  fault  of  the 
defendants.  Story  on  Bailments,  §  213. 

Mr.  Hiram  M.  Chase,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  only  question  of  law  in  this  record  is,  as  to  where  liea 
the  burden  of  proof  as  to  the  fact  of  negligence  in  an  action 
brought  by  a  bailor  against  a  bailee,  in  whose  hands  the  goods 
have  suffered  injury.  The  counsel  for  appellants,  while  admit- 
ting the  authorities  to  be  in  conflict,  insist  that  the  weight  of 
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authority  would  throw  the  burden  on  the  bailor.  We  held  the 
opposite  rule  to  be  the  more  reasonable  one  in  the  case  of  Ben- 
nett V.  O'Brien^  37  111.  2.50,  and  we  are  not  inclined  to  depart 
from  that  decision.  That,  it  is  true,  was  a  case  of  gratuitous 
bailment,  but  the  reason  of  the  rule  applies  as  well  to  a  bail- 
ment for  hire.  That  was  a  case  of  a  borrowed  horse  injured 
while  in  the  possession  of  the  borrower.  The  present  suit  is 
brought  by  a  person  who  had  stored  furniture  with  the  defend- 
ants at  such  rates  of  storage  as  the  defendants  asked,  and  which 
rates  were  paid  by  the  plaintiff,  and  when  the  latter  demanded 
his  goods,  a  part  of  them  were  restored  to  him  in  a  damaged 
condition,  and  the  carpets  were  not  returned  at  all.  Now,  in 
cases  of  this  sort,  it  would  be  very  difficult  for  the  plaintiff  to 
show  in  what  way  the  injury  and  loss  had  occurred,  or  that 
they  had  occurred  by  the  actual  negligence  of  the  defendants, 
or  their  employees.  The  plaintiff  would  not  know  what  persons 
had  been  engaged  in  the  defendants'  warehouse,  nor  where  to 
find  the  testimony  necessary  to  support  his  action.  On  the 
other  hand,  the  defendants  would  know,  or  ought  to  know, 
what  persons  had  had  access  to  the  goods,  and  could  easily 
show  that  proper  care  had  been  exercised  in  regard  to  them,  if 
such  was  the  fact.  For  this  reason  we  hold  it  the  more  reason- 
able rule,  when  the  bailor  has  shown  he  stored  the  goods  in 
good  condition,  and  they  were  returned  to  him  in  a  damaged 
state,  or  not  returned  at  all,  that  the  law  should  presume  negli- 
gence on  tlie  part  of  the  bailee,  and  impose  on  him  the  burden 
of  showing  he  has  exercised  such  care  as  was  required  by  the 
nature  of  the  bailment. 

In  the  present  case,  perhaps  the  presumption  of  negligence 
was  sufficiently  rebutted  by  the  evidence  in  regard  to  the  fire 
as  to  all  the  goods  except  the  carpets.  But  no  explanation  is 
made  in  regard  to  these.  The  defendants  themselves  prove 
that  the  firemen  took  away  none  of  the  goods,  and  that  they 
were  in  the  fourth  story,  where  no  person  but  the  employees 
of  the  defendants  had  access  to  them.  Tlie  fire  only  burnt  a 
hole  in  the  floor,  and  no  attempt  is  made  to  prove  that  the 
carpets  were  destroyed  by  the  fire.     The  presumption  from 
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the  proof  is,  if  the  carpets  were  not  taken  awaj  by  an  employee 
of  the  defendants,  that  they  were  taken  by  some  person  to 
whom  the  defendants  improperly  permitted  access  to  the  place 
where  the  goods  were  kept.  The  verdict  did  not  exceed  the 
value  of  the  carpets,  and  we  see  no  reason  for  reversing  the 
judgment. 

Judgment  affirmed. 


Perry  A.  Armstrong,  Administrator, 

V. 

Sarah  A.  Bartram. 

1.  Pleading  —  oftTie  declaration  —  where  the  consideration  of  a  contract  is 
executed,  and  where  it  is  executory.  Where  a  party  promises  to  pay  a  sum  of 
money  in  consideration  that  the  promisee  releases  all  claims  he  holds  against 
the  promisor,  although  it  does  not  appear  what  claims  were  released,  yet,  if 
the  consideration  of  the  promise  to  pay,  in  that  regard,  was  treated  by  the 
parties  as  executed  by  the  mere  execution  of  the  contract,  the  instrument  fur- 
nishes a  prima  facie  cause  of  action,  in  a  suit  for  the  money,  so  far  as  depends 
on  that  portion  of  it. 

2.  But,  where  a  jjart  of  the  consideration  of  the  promise  to  pay  the  money 
was  executory,  being  an  agreement  on  the  part  of  the  promisee  to  deliver  the 
possession  of  land  to  the  promisor,  the  contract  describing  no  particular  land, — 
in  an  action  to  recover  the  money,  it  is  not  enough,  in  averring  performance 
by  the  promisee,  to  allege  that  "  the  land  mentioned  in  the  contract  was  given 
up,"  but  the  facts  in  regard  to  the  transaction  should  be  set  forth  in  the 
declaration  with  such  particularity,  that  it  could  be  seen  what  land  was  in 
the  contemplation  of  the  parties,  and  that  the  surrender  of  the  possession  was 
such  as  the  parties  intended  in  the  agreement. 

"Weit  of  Eeeoe  to  the  Circuit  Court  of  Grundy  county ;  the 
Hon.  SroNEY  W.  Haeris,  Judge,  presiding. 

The  opinion  of  the  court  contains  a  sufficient  statement  of 
the  case. 

Mr.  T.  Lyle  Dickey,  for  the  plaintiff  in  error. 

Messrs.  Goodspeed  &  Snapp,  for  the  defendant  in  error. 
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Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  debt  brought  by  Sarah  A.  Bartram 
against  Perry  A.  Armstrong,  administrator  of  Jared  Bartram, 
deceased,  upon  the  following  instrument : 

"  Saratoga,  December  9,  1864. 

"  This  instrument  shall  bear  witness,  that  on  this  day,  the 
9th,  I  have  pledged  myself  to  my  son,  Samuel  P.  Bartram,  as 
he  is  sick  and  there  are  fears  of  his  death,  that  in  case  he 
should  die  of  his  illness,  that  Sarah,  his  wife,  and  Emma  Adelia 
and  Charles  K.  Bartram,  that  Samuel  P.  Bartram,  now  in  his 
sane  mind,  agrees  for  them  in  this  their  minorship,  and  Sarah, 
in  her  own  person,  to  and  with  the  said  J.  Bartram,  to  relin- 
quish all  claims  either  in  equity  or  law  against  J.  Bartram  and 
his  estate  forever,  for  the  consideration  of  fifteen  hundred  dol- 
lars, which  is  to  be  paid  as  follows :  Five  hundred  to  Sarah  on 
the  first  day  of  April,  A.  D.  1865,  and  five  hundred  dollars  to 
each  of  the  children  on  the  first  day  of  April,  1866  ;  the  last 
payments  to  the  children  to  bear  interest  for  the  last  year  at 
eight  per  cent,  and  the  possession  of  the  land  is  to  be  given  up 
to  J.  Bartram  by  the  first  day  of  March,  all  in  peace  and  good 
faith,  and,  further,  the  personal  effects  belonging  to  Samuel  P. 
is  not  taken  into  this  account. 

"P.  S.  —  In  case  that  the  said  Samuel  shall  recover  from  his 
present  illness,  in  that  case  the  agreement  is  rendered  all  void 
and  of  no  effect. 

"  In  witness  whereof  we,  the  parties,  do  set  our  hands  and 
affix  our  seals,  on  this,  the  tenth  day,  A.  D.  1864, 

"  J.  BAETKAM,  [l.  s.] 

S.  P.  BARTRAM,        [l.  s.] 
SARAH  BARTRAM.  [l.  s.] 
"  Witness :  ^ 

"  Margaret  Savage,  \ 
Mary  Whiiing."      \ 

The  declaration  avers  the  death  of  Samuel  P.  Bartram,  and 
that  the  possession  of  the  land  referred  to  in  the  agreement 
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had  been  given  up  to  Jared  Bartram.  The  defendant  demur- 
red to  the  declaration.  The  demurrer  was  overruled,  and,  the 
defendant  abiding,  the  court  rendered  judgment  for  the  plaint- 
iff for  $500  debt,  and  $29  damages. 

This  instrument  is  very  inartificially  drawn,  but  the  only 
difficulty  in  sustaining  this  judgment  arises  out  of  the  clause 
in  regard  to  the  possession  of  the  land.  So  far  as  relates  to  the 
surrender  of  Samuel  P.  Bartram,  and  Sarah,  his  wife,  for  them- 
selves and  their  children,  of  all  claims  against  Jared,  the  father 
of  Samuel  P.,  and  his  estate,  while  it  does  not  appear  what 
those  claims  were,  jet  the  execution  of  the  instrument  by 
Samuel  and  his  wife  was  accepted  by  Jared  as  a  sufficient 
relinquishment.  So  far  as  such  relinquishment  formed  a  part 
of  the  consideration  of  his  promise  to  pay,  the  consideration 
was  treated  by  the  parties  as  executed  by  the  mere  execution 
of  the  agreement.  The  instrument  furnishes  a  prima  facie 
cause  of  action  so  far  as  depends  on  that  portion  of  it. 

The  consideration  of  the  instrument,  however,  was  executory 
80  far  as  related  to  the  surrender  of  possession  of  the  land,  and 
on  this  point  it  was  necessary  to  aver  performance  in  the 
declaration.  The  pleader  seeks  to  do  this  by  averring  that 
the  land  mentioned  in  the  contract  was  given  up  to  Jared 
Bartram.  The  contract,  however,  describes  no  particular  land. 
Hence  the  facts  in  regard  to  the  transaction  should  have  been 
set  forth  in  the  declaration  with  sufficient  particularity  to 
enable  the  court  to  see  what  land  was  in  the  contemplation  of 
the  parties,  and  that  the  surrender  of  the  possession  was  such 
as  the  parties  intended  in  the  agreement.  If  the  defendant 
had  wished  to  traverse  the  averment  of  delivery  of  possession 
as  made  in  this  declaration,  the  issue  formed  would  have  been 
altogether  vague  and  uncertain.  While  the  agreement  cannot 
be  added  to  or  varied  by  parol  testimony  of  any  additional 
terms,  yet  the  circumstances  in  which  the  parties  stood  in 
relation  to  each  other,  and  the  subject  matter  of  the  contract, 
should  have  been  averred  in  order  to  enable  the  court,  if  it 
could,  properly  to  apply  the  terms  of  the  contract,  and  to 
enable  a  specific  issue  of  fact  to  be  submitted  to  a  jury.     If,  for 
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example,  Jared  Bartrain  was  claiming  land  in  the  adverse 
occupancy  of  Samael  P.  Bartram,  or  if  Samuel  P.  was  in  pos- 
session, under  a  lease  from  Jared,  of  land  wliicli  Jared  desired 
to  take  back,  these  facts  should  have  been  averred,  so  that  the 
court  could  see  on  the  face  of  the  declaration,  that  this  portion 
of  the  contract  had  been  executed  in  the  manner  contemplated 
by  the  parties. 

The  judgment  will  be  reversed  and  the  cause  remanded  with 
leave  to  the  plaintiff  to  amend  her  declaration. 

Judgment  reversed. 


Sarah  D.  Winchester 

V. 

Mary  E.  Grosvenor. 

1.  New  trial — of  excessive  damages.  Where  the  jury,  jBnding  for  the 
plaintiff,  assess  the  damages  at  an  amount  in  excess  of  what  the  evidence 
proves  the  plaintiff  is  entitled  to,  a  new  trial  will  be  granted,  unless  on 
remanding  the  cause,  a  remittitur  is  entered  for  the  damages  so  claimed  to  be 
excessive. 

2.  Evidence  —  to  explain  a  receipt.  A  written  receipt  is  evidence  of  the 
highest  and  most  satisfactory  character,  and,  to  do  away  with  its  force,  the 
testimony  should  be  convincing,  and  not  resting  on  mere  impressions,  and  the 
burden  of  proof  rests  on  the  party  attempting  the  explanation. 

Appeal  from  the  Superior  Court  of  Chicago. 

The  opinion  of  the  court  contains  a  sufficient  statement 
of  the  case. 

Mr.  Geoege  F.  Harding  and  Mr.  F.  H.  Guion,  for  the  appel* 
laiit. 

Messrs.  Baekeb  &  Tulet,  for  the  appellee. 
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Opinion  of  the  Court. 
Mr.  Justice  Breese  delivered  tlie  opinion  of  the  Court : 

It  appears  by  the  record  in  this  cause,  that,  in  the  autumn 
of  1865,  Uri  Winchester  and  T.  "W.  Grosvenor  were  carrying 
on  the  Garden  City  Brewery  in  Cliicago.  Winchester  was  to 
furnish  the  money  and  buy  all  the  materials,  and  Grosvenor 
was  to  attend  to  the  management  of  the  business  and  make 
sale  of  the  beer.  The  capital  Grosvenor  had  in  the  business 
was  about  $2,500,  which  was  the  separate  and  sole  property 
of  his  wife,  Mary,  appellee  here,  it  having  been  left  to  her  by 
a  deceased  relative.  In  the  same  autumn,  Grosvenor  sold  out 
to  Mrs.  Sarah  Winchester,  the  appellant,  and  made  out  a  bill 
of  the  articles  comprised  in  the  sale,  which  footed  up  $3,231, 
for  which  Grosvenor  signed  a  receipt.  The  bill  of  sale  was  left 
with  H.  N.  Eldridge,  who  thinks  it  was  not  to  be  given  to 
Mrs.  Winchester  until  the  sum  of  $300  was  paid,  which  $300 
formed  a  part  of  the  gross  sum  for  which  the  receipt  was 
given.  This  gross  sum  was  paid  in  part  by  the  sale  of  a  saloon 
which  the  appellee  had  accepted  in  part  payment,  valued  at 
$1,574.47,  and  some  notes  and  money  paid  by  appellant,  leaving 
a  balance  on  the  bill  of  sale  of  four  hundred  and  one  dollars 
and  thirty-six  cents  ($401.36).  This  balance  of  $401.36  was 
to  remain  unadjusted  until  the  accounts  between  Uri  Winches- 
ter and  T.  W.  Grosvenor  could  be  settled,  and  was  to  cover 
any  balance  due  the  firm  from  T.  W.  Grosvenor,  if  it  should 
appear  on  settlement  of  the  partnership  concern  that  T.  W. 
Grosvenor  was  indebted  to  the  firm,  but  Grosvenor  claimed 
there  was  a  balance  due  him  on  partnership  matters.  Eldridge, 
the  principal  witness,  thinks  $300  of  this  receipt  was  not  paid 
by  appellant  at  the  time  the  receipt  was  executed  and  delivered, 
but  was  to  be  paid  soon  thereafter,  or  in  a  few  days. 

It  appears  from  the  testimony  of  Mr.  Leuter,  the  book-keeper 
of  this  brewery,  that,  at  the  time  of  the  sale  above  mentioned, 
there  were  some  200  ale  barrels  and  half  barrels  out  in  differ- 
ent parts  of  the  city  which  had  been  delivered  to  customers 
filled,  and  to  be  returned  when  emptied.  Those  were  also 
sold  to  appellant  at  $3.50  each,  to  be  paid  for  when  they  were 
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returned  to  appellant  at  the  brewery,  of  which  she  was  to 
keep  an  account.  Tliey  would  all  come  in  in  two  months,  in 
the  usual  course  of  business.  They  were  not  included  in  the 
bill  of  sale. 

This  suit  was  brought  to  recover  the  value  of  these  ale  bar- 
rels, and  this  $300  Eldridge  thought  was  not  then  paid,  but 
was  to  be  paid  in  a  few  days,  although  it  was  then  receipted 
for  as  paid. 

The  jury  found  for  the  plaintiff,  and  assessed  her  damages 
at  $1,100,  $100  of  which  the  plaintiff  remitted,  and  took  judg- 
ment for  $1,000,  the  court  having  refused  a  new  trial. 

The  only  point  necessary  to  be  considered  is  the  amount  of 
this  finding.  Analyzing  the  verdict,  it  will  be  apparent  the 
jurj''  allowed  for  the  beer  barrels,  and  the  $4:01  which  by 
agreement  was  not  to  be  paid  until  the  partnership  concern 
was  settled,  and  they  refused  to  allow  the  deferred  $300,  as 
against  the  receipt  of  Grosvenor. 

The  counsel  for  appellee  admit  she  was  not  entitled  to  re- 
cover this  $401,  and  we  do  not  think  the  evidence  of  Eldridge, 
about  the  $300,  is  sufficient  to  overcome  the  receipt  given  for 
that  amount,  as  having  been  actually  paid  at  the  time. 

That  a  receipt  may  be  explained  by  parol,  is  conceded,  but 
the  proof  by  which  it  is  done  must  be  clear  and  unmistaka- 
ble. A  written  receipt  is  evidence  of  the  highest  and  most 
satisfactory  character,  and  to  do  away  with  its  force  the  testi- 
mony should  be  convincing,  and  not  resting  in  mere  impres- 
sions, and  the  burden  of  proof  rests  on  the  party  attempting 
the  explanation. 

The  verdict  for  the  value  of  the  barrels  was  correct,  but  for 
all  over  them,  as  the  proof  stands,  it  is  erroneous,  and  should 
have  been  set  aside,  and  a  new  trial  granted.  Should  appellee, 
on  the  remanding  of  this  cause,  desire  to  enter  a  remittitur  for 
the  $300,  and  take  judgment  for  the  balance,  he  is  at  liberty 
so  to  do. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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Samuel  A.  Strang   et  al. 

V. 

William  Allen. 

1.  Redemption  —  hy  a  junior  incumbrancer  or  Ms  assignee.  A  junior 
incumbrancer,  not  being  a  party  to  the  bill  to  foreclose  a  prior  mortgage,  retains 
Ms  right  to  redeem  from  such  prior  mortgage,  unaffected  by  a  decree  of  fore- 
closure thereof,  and  such  right  of  redemption  will  pass  to  a  purchaser  under 
such  junior  incumbrancer. 

2.  Same — redemption  from  assignee  of  prior  mortgage.  The  purchaser 
imder  a  j  unior  incumbrancer  having  a  right  to  redeem  from  a  prior  mortgage, 
notwithstanding  its  foreclosure,  has  the  right  to  redeem  from  the  assignee  of 
such  mortgage. 

3.  So,  where  a  judgment  creditor  of  a  mortgagor  redeems,  as  such,  from 
the  sale  under  the  foreclosure  of  a  prior  mortgage,  a  junior  mortgagee,  who 
holds  an  intervening  lien,  between  the  elder  mortgage  and  the  judgment, 
may  maintain  a  bill  to  redeem  from  such  judgment  creditor,  he  holding 
the  relation  of  assignee  of  the  prior  mortgage. 

4.  Same  —  statement  of  account  on  hill  to  redeem.  The  party  having  such 
right  to  redeem  must  pay  the  assignee  of  the  prior  mortgage  the  amount 
paid  by  him  to  redeem  from  the  prior  mortgage,  with  six  per  cent  interest 
and  the  decree  should  be  taken  as  the  basis  of  the  account,  and  not  the  origi- 
nal debt  upon  which  the  decree  was  rendered. 

5.  Same  —  rents  and  profits.  A  mortgagee  in  possession  must  account  to 
the  mortgagor  for  the  rents  and  profits,  less  the  amount  paid  for  taxes  and 
necessary  repairs,  and  the  same  rights  and  liabilities  in  regard  to  the  rents 
and  profits  attach  as  between  their  respective  assigns. 

6.  So,  in  stating  the  account  between  such  parties,  having  the  right  of 
redemption,  and  the  redeeming  judgment  creditor,  as  the  assignee  of  the 
prior  mortgage,  there  should  be  deducted  from  the  amount  to  be  charged 
to  the  party  redeeming,  the  rents  and  profits  received  by  such  assignee 
of  the  prior  mortgage  while  in  possession  of  the  mortgaged  premises, 
less  the  taxes  and  necessary  repairs ;  because  a  mortgagee  in  possession 
is  always  liable  to  account  for  the  rents  and  profits  received  over  and  above 
the  necessary  repairs  and  taxes. 

7.  Same  —  w/iere  junior  incumbrancer  was  not  a  party  to  the  foreclosure. 
It  is  proper,  in  stating  the  account,  to  charge  the  party  seeking  to  redeem, 
with  the  amount  paid  to  redeem  from  the  prior  mortgage  —  notwithstanding 
the  junior  incumbrancer,  under  whom  the  party  seeking  to  redeem  claims, 
was  not  a  party  to  the  proceeding  to  foreclose  the  prior  mortgage  ;  the  decree 
of  foreclosure  of  such  prior  mortgage  must  be  taken  as  prima  facie  correct, 
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subject,  however,  to  be  attacked  in  that  regard  by  the  party  seeking  to 
redeem,  by  proper  allegations  in  his  bill,  which  he  must  sustain  on  the  hear- 
ing. 

8.  Notice  —  of  taking  proof  before  a  master.  Where  the  cause  is  referred 
to  the  master  to  state  the  account,  it  is  not  sufficient  to  mail  a  letter  to  hir 
attorney  about  three  days  prior  to  the  time  fixed  for  the  hearing,  thus  allow 
ing,  had  no  delay  occurred  in  the  mail,  barely  time  to  reach  the  office  of  th* 
master  at  the  appointed  time  —  such  notice  is  not  sufficient. 

9.  Mastek's  report  —  wliether  exceptions  thereto  necessary.  Where  it  ap 
pears  from  the  record,  that  an  improper  decree  has  been  rendered,  it  will  ba 
reversed,  although  objections  may  not  have  been  interposed  on  the  coming  in 
of  the  master's  report. 

Writ  of  Error  to  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  Ira  O.  Wilkinson,  Judge,  presiding. 

This  was  a  suit  in  chancery,  brought  in  the  court  below,  by 
William  Allen  against  Samuel  A.  Strang,  and  others,  in  which 
the  complainant  sought  to  redeem  from  a  mortgage. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  E.  S.  Smith,  for  the  plaintiffs  in  error. 

Mr.  Charles  M.  Osbokn,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the 
Court : 

It  appears,  from  the  record  in  this  case,  that  Lathrop  and 
wife  conveyed  the  property  in  controversy,  on  the  19th  day  of 
July,  1856,  to  George  E.  Hoyt  and  Amos  Avery,  by  deed,  with 
covenants  of  warranty. 

Three  days  afterward,  they  conveyed,  by  way  of  mortgage, 
to  Jeremiah  Chamberlain,  to  secure  the  payment  of  $698.50, 
with  interest,  due  one  year  after  date. 

On  the  15th  of  April  following,  Hoyt  and  Avery  executed  a 
trust-deed  on  the  same  land,  to  Charles  M.  Osborn,  to  secure 
a  debt  they  owed  to  one  Richardson.  This  deed,  by  its  terms, 
was  subject  to  the  mortgage  to  Chamberlain,  and  provided, 
that,  in  case  of  default  of  the  payment  of  the  debt  to  Rich- 
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ardson,  Osborn  should  make  sale  of  Hoyt  and  Avery's  equity 
of  redemption,  as  attorney  of  grantors,  and  should  execute  a 
deed  to  the  purchaser,  in  the  name  of  the  grantors,  or  in  his 
own  name,  rendering  the  surplus  money,  if  any,  to  the  grantors. 

Chamberlain,  on  the  2ith  of  June,  1858,  filed  his  bill  in  the 
Rock  Island  Circuit  Court  to  foreclose  his  mortgage.  He  only 
made  Hoyt  and  Avery  and  their  wives  parties  to  the  bill ; 
and  in  September  following  a  decree  of  foreclosure  was  ren- 
dered against  Hoyt  and  Avery  for  the  sum  of  $789.90,  the 
amount  of  his  debt,  and  the  decree  ordered  the  payment 
thereof  with  interest  and  costs  within  thirty  days,  and  award- 
ing a  special  execution  to  the  sheriff  of  the  county  for  a  sale 
of  the  mortgaged  premises.  An  execution  issued  on  the  decree, 
on  the  5th  of  November,  1858,  directed  to  the  sheriff.  On  the 
27th  of  that  month  the  property  was  sold  by  him  for  the  sum 
of  $832.09,  and  a  certificate  of  purchase  was  given  Chamber- 
lain who  had  become  the  purchaser,  which  was  duly  recorded. 

Afterward,  on  the  13th  day  of  December,  1858,  Osborn 
made  sale  of  the  property  under  the  trust-deed,  to  Allen,  and 
executed  to  him  a  deed  at  his  bid  of  $1,200.  It  was  executed 
in  the  name  of  Osborn,  and  by  its  terms  it  was  subject  to  the 
Chamberlain  mortgage,  and  all  legal  claims  thereunder. 

On  the  22d  of  February,  1859,  Chamberlain  assigned  his 
certificate  of  purchase  to  Howard  and  he  to  Lee. 

On  the  22d  of  February,  1860,  plaintiffs  in  error  redeemed 
from  the  sale  to  Chamberlain  as  judgment  creditors  of  Hoyt 
and  Avery.  The  judgments  under  which  the  redemption  was 
made  bear  date,  respectively,  June  and  September,  1857. 

On  the  24th  of  March,  1860,  the  sheriff  executed  a  deed  to 
plaintiffs  in  error  under  the  sale  on  their  redemption. 

Allen,  on  the  12th  of  July,  1864,  tiled  his  bill  in  the  Rock 
Island  Circuit  Court  to  redeem  from  the  mortgage  of  Chamber- 
lain, and  Hoyt  and  Avery,  their  wives,  and  plaintiffs  in  error, 
were  made  defendants  to  the  bill. 

Plaintiffs  in  error  answered,  but  the  bill  was  taken  as  con- 
fessed as  to  the  other  defendants.  On  the  23d  of  May,  1866, 
on  a  hearing  of  the  cause,  the  court  below  entered  a  decree 
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allowing  Allen  to  redeem  from  tlie  Cliamberlain  mortgage,  and 
that  plaintiffs  in  error,  who  had  taken  possession  niider  their 
sheriff's  deed,  account  for  rents  and  profits,  and  tliat  they  be 
applied  on  the  redemption  money  paid  in  redeeming  from  the 
sale  under  the  foreclosure  of  Chamberlain's  morto;ao;e,  and 
that  Allen  pay  the  balance  ($105.90)  into  court,  and  plaintiffs 
in  error  to  release  all  claims  to  the  land  under  the  sheriff's 
deed. 

To  reverse  this  decree,  the  cause  is  brought  to  this  court  on 
a  writ  of  error.  The  mortgage  to  Chamberlain,  being  the  first 
incumbrance,  and  duly  recorded,  was  entitled  to  preference 
over  all  other  liens.  But  the  deed  of  trust  executed  to  Osborn 
to  secure  Richardson's  debt,  became  a  lien  subject  to  Chamber- 
lain's mortgage.  It  was  so  both  by  priority  and  by  the  terms 
of  the  deed  of  trust  itself.  It  conveyed  the  equity  of  redemp- 
tion retained  by  Hoyt  and  Avery  when  they  executed  the 
mortgage  to  Chamberlain,  and  Osborn  had  power  to  sell  and 
convey  that  equity  to  any  person  becoming  a  purchaser  at  a 
sale  to  satisfy  Richardson's  debt.  And  this  deed  of  trust  was 
prior  in  date  to  the  judgments  under  which  plaintiffs  in  error 
redeemed  from  the  sale  on  Chamberlain's  foreclosure,  and  was 
consequently  next  in  the  order  of  liens  upon  the  premises. 
This,  then,  left  those  jugments  the  last  in  the  series  of  liens. 

"When  Chamberlain  foreclosed  his  mortgage  the  deed  of  trust 
to  Osborn  was  a  valid  subsisting  lien,  junior  to  the  mortgage, 
and  the  parties  holding  that  lien,  to  have  been  affected  by  the 
decree,  should  have  been  made  parties  to  the  proceeding  to 
foreclose,  and,  having  failed  to  make  them  such,  their  lien  was 
unaffected  by  that  decree  and  the  sale  by  the  sheriff.  Tlieir 
right  of  redemption  still  continued  unaffected  by  that  proceed- 
ing. No  principle  of  law  is  better  settled  or  more  fully  recog- 
nized than  parties  holding  liens  on,  or  interest  in,  property,  are 
not  affected  in  their  rights  by  judicial  proceedings  unless  they 
are  either  parties  or  privies.  It  is  equally  well  settled,  that  the 
purchaser  at  such  a  sale  takes  the  property  subject  to  all  liens 
of  record,  and  of  which  he  is  chargeable  with  notice,  unless 
their  rights  are  cut  off  by  the  judicial  proceeding  under  which 
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he  piircliased.  It  then  follows,  that,  as  Richardson's  lien  was 
unaffected  bj  the  foreclosure  of  Chamberlain's  mortgage  and 
sale  of  the  premises,  the  assignees  of  the  certificate  of  purchase, 
and  those  redeeming  from  that  sale,  could  claim  no  higher  or 
better  right  than  Chamberlain  had  bj  his  purchase,  and,  the 
deed  of  trust  to  Osborn  being  on  record  when  the  foreclosure, 
sheriff's  sale  and  redemption  took  place,  the  purchaser  and  the 
judgment  creditors  redeeming  from  the  sale  took  it  subject  to 
be  redeemed  bj  those  holding  under  the  Osborn  deed  of  trust ; 
and,  when  Osborn  sold,  his  grantee  became  invested  with  the 
same  right  of  redemption  that  Osborn  or  Richardson  had. 

When  Hoyt  and  A  very  executed  the  deed  of  trust  to  Osborn, 
they  transferred  to  him,  as  the  trustee  of  Richardson,  the  equity 
of  redemption.  The  latter,  not  being  parties  to  the  foreclosure 
suit,  that  equity  of  redemption  was  not  foreclosed  by  the  decree. 
It  only  foreclosed  Hoyt  and  Avery's  right  to  redeem,  leaving 
other  liens  and  rights  in  the  property  unaffected. 

It  is  insisted  that  Osborn  passed  no  title  to  defendant  in 
error,  by  the  conveyance  to  him,  on  the  sale  under  the  deed  of 
trust,  because  he  conveyed  in  his  own  name.  The  deed  of  trust 
conveyed  express  power  to  execute  the  deed  in  his  own  name, 
or  that  of  his  grantors.  He,  in  the  deed  to  defendant  in  error, 
refers  to  and  recites  a  portion  of  the  deed  of  trust,  and  expli- 
citly states  that  he  is  acting  under  the  power  conferred  by  the 
deed  of  trust.  We  can,  therefore,  see  no  objection  to  the 
mode  of  executing  the  deed.  The  power  was  conferred  upon 
him  and  he  has  followed  it  strictly,  even  if  such  power  was 
necessary  to  be  expressly  given. 

It  is  no  answer  to  say  that  Osborn,  Richardson  and  Allen 
had  Tiotice  lis  pendens,  as  they  were  not  made  parties. 

This  was  their  riglit  at  common  law,  and  has  not  been 
altered  by  the  statute. 

Under  the  English  practice,  the  person  holding  the  equity 
of  redemption  was  an  inaispensable  party,  to  foreclose  it. 

If  not  made  a  party  to  the  bill  he  had  the  right  at  any  time 
to  file  a  bill  to  redeem.     Until  he  was  in  court  and  a  decree 
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was  rendered  barring  his  equity  of  redemption,  he  was  wholly 
unaffected  by  the  decree. 

It  then  follows  that  plaintiffs  in  error  redeemed  and  received 
a  deed  for  these  premises  subject  to  the  right  of  defendant  in 
error  to  redeem  from  the  Chamberlain  mortgage,  whoever 
might  be  its  owner.  They,  however,  having  succeeded  to  his 
rights,  were  entitled  to  receive  the  money  then  due  on  the 
Chamberlain  mortgage  which  they  had  paid  to  become  the 
purchasers  of  his  right.  They,  however,  obtained  possession 
of  the  premises  and  received  rents  and  profits  from  the  use  of 
the  property;  and  only  being  in  possession  as  assignees  of 
Chamberlain's  mortgage,  they  were  in  precisely  as  if  the 
mortgagee  had  entered  under  his  mortgage.  And  a  mortgagee 
in  possession  is  always  liable  to  account  for  the  rents  and 
profits  received  over  and  above  necessary  repairs  and  taxes 

Plaintiffs  in  error,  representing  the  mortgagee  while  in  posses- 
sion, were  liable  to  thus  account  for  the  rents  and  profits. 

Before  plaintiffs  in  error  could  be  required  to  surrender  the 
premises,  they  should  be  fully  reimbursed  all  the  money  they 
were  compelled  to  pay  to  redeem  under  the  decree  to  foreclose 
Chamberlain's  mortgage,  with  interest.  The  amount  thus  paid 
is  the  basis  upon  which  the  master  should  have  proceeded  to 
state  the  account.  On  it  he  should  have  computed  interest  at 
the  rate  of  six  per  cent.  This  they  are  entitled  to  as  a  credit 
in  stating  the  account.  On  the  other  hand,  they  should  be 
charged  with  the  rents  and  profits  of  the  property  received  by 
them,  after  deducting  all  reasonable  charges  for  repairs  and  for 
taxes  and  assessments  paid  on  the  property.  Whatever  there 
remains  of  the  principal  sum  paid  to  redeem  from  the  sale 
under  Chamberlain's  decree  and  the  accrued  interest,  would  be 
the  sura  which  defendant  in  error  would  be  required  to  pay  for 
the  purpose  of  redeeming.  When  let  in  to  redeem  it  must  be 
on  equitable  terms,  and  it  is  equitable  that  the  sum  paid  to 
redeem  should  be  taken,  rather  than  the  original  note  given  to 
Chamberlain.  The  master  therefore  erred  in  adopting  the 
sum  named  in  the  note  as  the  basis  in  stating  the  account.  It 
is  urged  that  this  objection  comes  too  late,  as  it  was  not  inter- 
28  —  44th  III. 
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posed  before  the  master,  or  upon  the  coming  iu  of  the  report 
in  the  court  below.  As  it  regards  the  first  of  these  objections, 
it  is  only  necessary  to  say,  that  the  notice  of  the  time  fixed  for 
the  hearing  before  the  master  was  not  sufficient.  It  was  only 
by  mailing  a  letter  to  the  attorney  of  plaintiffs  in  error  about 
three  days  previous  to  the  time  fixed  for  the  hearing,  when  he 
resided  in  a  distant  city.  He  could  not  have  more  than  reached 
the  master's  office  by  the  day,  had  there  been  no  delay  in  the 
mail  or  otherwise,  and  the  attorney  had  been  at  home,  and  had 
left  at  once  to  attend.  Such  a  notice  cannot  be  held  sufficient. 
The  object  in  requiring  it  to  be  given,  is,  that  parties  may  be 
heard  in  defense  of  their  rights  and  not  as  a  mere  form. 

It  may  have  been  the  duty  of  plaintiff's  in  error,  having  ap- 
peared at  the  next  term  of  the  court,  to  object  to  the  master's  re- 
port. But  when  the  report  on  its  face  shows,  that  it  is  based  on  a 
wrong  principle — is  erroneous,  a  neglect  to  do  so  does  not  pre- 
clude them  from  having  the  report,  and  the  decree  rendered 
upon  it,  reviewed  in  an  appellate  court,  any  more  than  would  a 
default  preclude  them  on  a  decree  pro  confesso.  A  party  tak- 
ing a  decree  on  default,  whether  on  the  original  bill  or  on  a 
master's  report,  is  bound  to  see  that  it  is  just  and  legal.  The 
default  of  the  defendant  does  not  authorize  him  to  take  and 
insist  upon  an  inequitable  decree.  When  it  appears  from  the 
record  that  an  improper  decree  has  been  rendered,  it  will  be 
reversed,  although  objections  may  not  have  been  interposed  on 
the  coming  in  of  the  master's  report. 

For  the  error  in  stating  the  account,  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

The  foregoing  opinion  was  delivered  at  the  April  Term, 
1867;  at  the  September  Term  following,  Allen,  the  defend- 
ant in  error,  presented  his  petition  for  a  reliearing,  insisting 
therein,  that  the  basis  of  computation  which  requires  him  to 
reimburse  the  assignees  under  the  Chamberlain  mortgage  with 
the  sum  paid  by  them  to  redeem,  witli  interest,  rather  than 
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with  the  amount  due  upon  the  original  note  given  to  Chamber- 
lain, is  erroneous,  because,  without  default  on  liis  part,  he  was 
deprived  of  all  opportunity  to  contest  the  decree  in  that  regard, 
by  reason  of  which,  Chamberlain  may  have  obtained  a  decree 
for  a  larger  sum  than  he  was  entitled  to,  and  bid  that  sum 
with  interest  and  costs  on  his  purchase ;  and,  furthermore,  that 
the  assignees  under  the  Chamberlain  mortgage  purchased  the 
judgments  subsequent  to  the  trust  deed,  voluntarily,  with  full 
knowledge  of  his  rights  under  it,  and  therefore  that  the  costs 
which  have  accrued  by  their  voluntary  act  should  not  be 
charged  against  him. 

In  denying  this  application  the  court  delivered  the  following 
additional  opinion : 

Per  CurulM  :  It  is  urged  that  taking  the  amount  paid  by 
plaintiffs  in  error  to  redeem  from  the  decree  of  foreclosure, 
might  work  great  injustice,  as  defendant  in  error  was  not  a 
party  to  the  proceeding  to  foreclose  the  elder  mortgage,  and 
the  decree  may  have  been  for  too  large  a  sum.  We  must  pre- 
sume that  the  decree  is  correct,  unless  it  is  shown  to  be  errone- 
ous. Plaintiffs  in  error  had  the  undeniable  right  to  redeem 
under  their  judgment,  and  could  not  under  the  law,  without 
paying  the  full  amount  for  whixjh  the  premises  were  sold  under 
the  decree,  with  ten  per  cent  interest.  And  having  done  so,  they 
should  be  permitted  to  receive  their  money  back  with  interest, 
unless  it  is  shown  that  the  decree  was  for  too  large  an  amount. 
And  as  the  decree  is  prima  facie  correct,  it  devolves  on  the 
party  seeking  to  redeem  from  the  decree,  to  show  that  it  was 
for  more  than  was  due  on  the  mortgage. 

In  such  cases,  if  the  junior  mortgagee  conceives  that  the 
decree  foreclosing  the  elder  mortgage  is  too  large,  he  should 
allege  the  fact  in  his  bill,  filed  to  redeem,  and  sustain  it  on  the 
hearing.  In  this  mode  all  wrong  and  injustice  may  be  avoided. 
If  mistake  has  occurred  in  rendering  the  decree  foreclosing  the 
senior  mortgage,  it  can  be  thus  corrected ;  and  then  the  loss 
would  fall  on  the  person  redeeming  under  his  judgment  from 
the  decree. 
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It  is  true  that  the  sum  has  been  enhanced  by  the  costs  of  the 
first  foreclosure  suit,  but  defendant  in  error  and  those  under 
whom  he  claims  might  have  redeemed,  before  the  foreclosure 
suit  was  brought,  and  thus  have  prevented  the  accumulation 
of  costs  incurred  for  that  purpose,  as  well  as  the  increased 
interest ;  but  they  failed  to  do  so,  and  failing  to  impeach  the 
decree,  it  is  but  equitable  that  he  should  refund  the  amount 
paid  by  plaintifis  in  error  to  redeem  from  the  decree  of  fore- 
closure. Had  he  redeemed,  plaintiffs  in  error  would  not  have 
been  induced  to  redeem,  or  become  thereby  the  assignee  of  the 
first  mortgage.    The  petition  for  a  rehearing  must  be  denied. 

Rehearing  denied. 
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John  Maxey  et  al, 

V. 

Henry  Heckethorn. 

1.  Evidence  —  authority  to  act  as  the  agent  of  another — cannot  be  proven 
by  the  testimony  of  the  party  claiming  it — uncorroborated.  A  party  claiming 
that  he  had  authority  to  act  as  the  agent  of  another  in  a  particular  transaction, 
cannot  establish  such  agency  by  his  own  uncorroborated  testimony. 

2.  Same  —  of  agency — concerning  acts  of  recognition  by  the  principal  in 
former  cases  —  must  have  been  knovm  to  the  vendor  at  time  of  sale.  Proof  of 
the  fact,  that  a  person  had  on  former  occasions  recognized  another  as  his 
agent  in  making  purchases  for  him,  is  not  sufficient  to  charge  him  for  a  pur- 
chase afterward  made  by  such  person,  claiming  to  act  as  his  ajjent,  without 
proof  that  at  the  time  of  such  subsequent  purchase  the  vendor  was  cognizant 
of  such  former  acts  of  recognition. 

Appeal  from  tlie  Circuit  Court  of  Fayette  county. 

The  opinion  states  the  case. 

•  The  term  for  which  Mr.  Chief  Justice  Walkeb  had  been  elected  having  expired,  Mr. 
Justice  Breese,  as  the  senior  justice,  took  his  seat  as  chief  justice  at  this  term. 
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Messrs.  Mulkey,  Wall  &  Wheeler,  for  the  ajDpellants. 

Messrs.  J.  P.  Yan  Doeston  and  A.  J.  Gallagher,  for  the 
appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit  in  the  Fayette  Circuit  Court 
brought  by  Henry  Heckethorn  against  John  Maxey  and  Philip 
K.  Howard,  trading  and  doing  business  under  the  firm  name 
of  Maxey  and  Howard.  The  plaintiff  obtained  a  verdict  which 
the  court  refused  to  set  aside  on  motion  and  reasons  filed,  and 
rendered  a  judgment  thereon,  to  reverse  which  the  defendants 
bring  the  case  liere  by  appeal. 

It  appears  from  the  bill  of  exceptions,  that  the  property  pur- 
chased of  the  plaintiff",  some  cattle  and  sheep,  were  purchased 
by  one  James  Hewitt,  representing  himself  as  the  agent  of 
Maxey,  Howard's  name  not  being  used  by  any  of  the  witnesses, 
to  make  the  purchase,  and,  pajang  $350  on  the  purchase,  he 
stated  that  Maxey  would  pay  the  balance,  and  gave  directions 
to  ship  the  cattle  to  Cairo,  as  he  had  done  previously  with 
another  lot.  It  was  proved  John  Maxey  was  in  company  on 
one  or  more  occasions  when  Hewitt  purchased  cattle,  and  that 
Maxey  paid  for  them,  and  that  he  paid  for  the  use  of  a  horse 
hired  by  Hewitt  to  go  to  plaintiff''s  to  buy  cattle.  The  first  lot 
of  cattle  bought  by  Hewitt  of  plaintiff  had  been  shipped  to 
John  Maxey.  It  was  proved  Hewitt  said  he  was  the  agent 
of  Maxey.  The  defendant  proved  by  witness  Gillern,  that 
Hewitt  was  not  the  agent  of  appellants  at  the  time  of  this 
purchase. 

We  think  the  evidence  was  very  slight,  indeed,  to  establish 
the  agency,  and  that  Hewitt  could  not  prove  it  by  his  own  un- 
corroborated testimony.  Rawson  v.  Curtis,  19  111.  456.  The 
fact  that  John  Maxey  had  recognized  acts  of  purchase  by 
Hewitt,  is  not  sufficient  to  charge  Maxey  and  Howard,  in  tlie 
absence  of  any  evidence  going  to  show  that  the  plaintiff",  be- 
fore he  sold  to  Hewitt,  was  cognizant  of  the  facts. 
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The  appellee  relies  upon, the  testimony  of  Lee,  Sprinkler, 
Kives  and  Tankerslej,  who  speak  of  purchases  by  Hewitt 
which  Maxey  recognized,  and  for  which  he  paid,  and  they 
insist  that  such  recognition  can  be  availed  of  by  the  appellee, 
and  of  that  opinion  was  the  court,  in  refusing  to  give  this 
instractibn  asked  for  by  the  defendants  below:  "Unless  you 
believe,  from  the  evidence,  that  the  transactions  proved  to 
have  taken  place  between  the  witness  Lee,  and  Sprinkler 
and  Maxey  and  Hewitt,  were  in  some  way  brought  to  the 
knowledge  of  the  plaintiff,  he  cannot  claim  that  he  sold  the 
stock  to  Hewitt,  as  the  agent  of  Maxey,  because  of  said  trans- 
actions." 

On  the  authority  of  Raioson  v.  Curtis  et  al.,  19  111.  475, 
above  cited,  this  instruction  should  have  been  given.  In  that 
case,  it  was  said,  the  principle  is  well  settled  that  an  authority 
to  draw,  accept  or  indorse  bills  may  be  presumed  from  acts  of 
recognition  in  former  instances,  but  those  acts  must  be  known 
to  the  party  setting  them  up.  In  all  such  cases  it  must  appear 
that  the  bill  or  note  was  taken  and  discounted  on  the  faith  of 
prior  similar  transactions,  and,  therefore,  the  holder  of  a  bill 
purporting  to  be,  but  not  in  fact,  accepted  by  the  person  to 
whom  it  was  addressed,  cannot  recover  against  the  apparent 
acceptor  by  proving  a  fact  subsequently  discovered,  that  on  a 
former  occasion,  the  defendant  had  given  a  general  authority  to 
the  person  who  accepted  in  his  name  to  accept  bills  for  him ; 
to  make  such  authority  available,  the  holder  must  show,  either 
that  the  authority  remained  unrevoked  at  the  time  of  the 
acceptance,  or  that  he  took  the  bill  on  the  faith  of  such  author- 
ity. Chitty  on  Bills,  31. 

As  was  said  in  that  case,  these  prior  transactions,  being  un- 
known to  plaintiff  below,  when  he  sold  the  cattle  to  Hewitt, 
cannot  avail  him  to  charge  the  defendants. 

For  refusing  to  give  this  instruction,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Judgment  reversed. 
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Geoege  W.  Whitaker 

V. 

Daniel  Wheeler. 

1.  EviDEKCE — record  of  another  suit.  It  is  a  fatal  error  to  allow  the  plaint- 
iff to  introduce  in  evidence,  against  the  objection  of  the  defendant,  the  record 
of  a  suit  to  which  the  defendant  was  not  a  party. 

3.  Same  —  declarations.  In  an  action  of  trover  against  a  sheriff  to  recover 
damages  for  selling  the  property  of  the  plaintiff  under  an  attachment  against 
another  person,  the  declarations  of  the  defendant  in  the  attachment,  while  in 
the  apparent  possession  of  the  property,  as  explanatory  of  his  possession,  and 
in  disparagement  of  any  claim  in  himself,  are  admissible  in  evidence  in  behalf 
of  the  plaintiff;  and  he  may  also  prove  the  fact,  that  while  in  possession  of  the 
property  he  claimed  it  as  his  own. 

3.  Measuke  op  damages — w7iere  goods  are  wrongfully  levied  upon.  If  the 
goods  of  one  person  are  wrongfully  levied  on  under  an  attachment  against 
another,  the  statute  does  not  contemplate  that  the  rightful  owner  is  to  be  per- 
mitted to  recover  only  such  a  sum  in  damages  as  his  property  may  have 
brought  under  a  forced  sale. 

4.  Identity — of  commissioners  to  take  depositions.  Where  depositions  were 
taken  by  William  Rifenburg,  under  a  commission  addressed  to  William  Roffen- 
burg,  and  cross  interrogatories  were  duly  propounded  and  answered,  and  no 
objection  was  taken  except  to  the  variance  in  the  spelling  of  the  name,  the  couit 
might  well  presume  that  the  commission  was  executed  by  the  proper  person. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Silas  L.  Beyan,  Judge,  presiding. 

In  July,  1865,  George  "W".  "Whitaker,  then  sheriff  of  Law- 
rence county,  levied  an  attachment  on  one  hundred  and  sixteen 
head  of  cattle,  and  some  other  stock  and  personal  property. 
The  attachment  was  in  favor  of  Mark  Sunthimer,  and  against 
Charles  Wheeler  and  Kobert  Potter.  At  the  time  of  the  levy, 
Daniel  Wheeler  claimed  to  own  all  the  property,  and  was  then 
herding  the  stock,  and  was  in  possession  of  the  other  property  as 
the  owner.  On  the  24th  of  that  month,  Daniel  Wheeler  gave  a 
notice  in  writing,  and  demanded  a  trial  of  the  right  of  property  ; 
the  jury  found  the  property  to  be  owned  b}''  Daniel  Wheeler. 
Wliitaker,  claiming  to  act  under  section  23  of  the  attachment 
law,  sold  the  property  as  perisliable. 
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Brief  for  tlie  Appellee.        Opinion  of  the  Court. 

At  the  September  Terra,  1865,  of  the  Lawrence  Circuit 
Court,  Daniel  Wheeler  brought  an  action  of  trover  against 
Whitater,  alleging  the  unlawful  taking  of  the  property  levied 
upon,  and  the  conversion  thereof  to  his  own  use.  The  defend- 
ant pleaded  the  general  issue.  The  venue  was  changed  to 
Marion  county.  On  the  trial,  the  plaintiff  was  permitted  to 
offer  in  evidence  to  the  jury  the  record  of  the  proceedings  had 
on  the  trial  of  the  right  of  property.  The  jury  found  a  verdict 
for  the  plaintiff  for  S3,000,  and  the  court  rendered  judgntent 
accordingly.  To  reverse  that  judgment  this  appeal  is  prose- 
cuted. 

Messrs.  Bowmajst  &  O'Melvent,  and  Willard  &  Goodnow, 
for  the  appellant. 

Messrs.  Denny,  Stoker  &  Smith,  for  the  appellee. 

1.  The  measure  of  damages  in  trover  against  the  sheriff  for 
wrongful  levy  of  attachment,  is  the  value  of  the  projDerty  at 
the  time  of  the  levy.     Hilliard  on  Torts,  139. 

2.  A  verdict  will  not  be  set  aside  when  the  evidence  is  con- 
flicting, even  though  it  may  be  against  the  weight  of  evidence. 
Morgan  v.  RyeTson^  20  111.  343 ;  Martin  v.  Ehrenfels,  24  id. 
189 ;  Pulliam  v.  Ogle,  27  id.  184. 

3.  Where  substantial  justice  has  been  done,  a  judgment  will 
not  be  disturbed.  Higgins  v.  Lee,  16  111.  495 ;  Schwarz  v. 
Sohwarz,  26  id.  81. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trover,  brought  by  Daniel  Wheeler 
against  Whitaker,  to  recover  the  value  of  certain  cattle  and 
other  personal  property  levied  on  by  Whitaker,  as  sheriff,  under 
a  writ  of  attachment  issued  against  one  Charles  Wheeler. 
Prior  to  the  trial  of  this  case,  there  had  been  a  trial  of  the 
right  of  property,  and  a  verdict  found  for  the  plaintiff.  The 
plaintiff  offered  the  record  of  that  suit  in  evidence  in  this  case, 
and  it  was  admitted  against  the  objection  of  the  defendant. 
Its  admission  was  error,  since  the  sheriff  was  not  a  party  to 
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that  proceeding,  in  any  sense  that  would  make  it  evidence 
against  him,  and  as  it  would  be  apt  to  have  some  weight  upon 
the  minds  of  the  jury,  the  error  is  one  for  which  we  must 
reverse  the  judgment. 

It  is  also  assigned  for  error,  that  certain  depositions  taken 
under  a  commission  addressed  to  one  "William  Roffenburg,  as 
special  commissioner,  and  executed  by  one  William  Rifenburg, 
were  admitted  in  evidence.  The  cross-interrogatories  were 
duly  propounded  and  answered,  and  no  objection  is  taken, 
except  to  the  variance  in  the  spelling  of  the  name.  We  think 
the  court  might  well  presume  that  the  commission  was  exe- 
cuted by  the  proper  person. 

Objections  were  also  taken  to  the  admission  in  evidence  of 
the  declarations  of  Charles-  "Wheeler,  as  to  the  ownership  of  the 
cattle.  But  they  were  made  while  he  was  in  apparent  posses- 
sion, before  the  levy,  as  explanatory  of  his  possession,  and  in 
disparagment  of  any  claim  in  himself.  They  were,  therefore, 
admissible.  The  fact  that  Daniel,  while  in  possession,  claimed 
the  cattle  as  his  own,  was  also  admissible. 

It  also  appears  that  the  sheriif  sold  the  property  as  perish- 
able property,  under  the  23d  section  of  the  attachment  law, 
and  it  is  claimed  that  the  plaintiff  can  only  recover  the  pro- 
ceeds of  such  sale.  It  does  not  appear  that  there  was  a  com- 
pliance with  the  requirements  of  the  statute  in  making  that 
sale;  but  even  if  there  had  been,  the  sale  would  have  been 
immaterial.  The  statute  does  not  contemplate,  if  the  goods 
of  one  person  are  wrongfully  levied  on  under  an  execution 
against  another,  that  the  rightful  owner  is  to  be  permitted  to 
recover  only  such  sum  m  damages  as  his  property  may  have 
brought  under  a  forced  sale.  Such  a  sale  would  very  seriously 
impair  that  protection  which  the  law  is  intended  to  furnish  to 
rights  of  property. 

■  But  for  the  error  above  named,  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus.        Statement  of  the  case. 


*•  James  M.  Miller 

V. 

John  S.  Jenkins. 


9 


1.  Bill  of  exceptions  —  Jiot  sealed.  Where  there  appears  to  be  no  seal 
to  the  bill  of  exceptions  as  transcribed  into  the  record,  and  no  suggestion  of 
a  diminution  of  the  record  is  made  by  appellant,  it  will  be  presumed  that 
there  was  none  to  the  original  bill. 

3.  Same  —  mv^t  be  sealed.  The  statute  13  Edward  I,  chapter  31,  required 
that  a  seal  should  be  attached  to  the  bill  of  exceptions,  and  since  that  time 
the  British  courts  have  regarded  it  essential.  And  the  21st  section  of  our 
practice  act  requires  a  bill  of  exceptions  to  be  signed  and  sealed  by  the  judge 
trying  the  case,  and  thereupon  the  exception  becomes  a  part  of  the  record. 
If  it  is  wanting  in  either  of  these  requirements  it  fails  to  become  a  part  of 
the  record. 

3.  Same.  Where  there  is  no  seal  to  a  bill  of  exceptions  this  court  will  not 
look  into  it  to  see  if  there  is  error. 


Appeal  from  the  Circuit  Court  of  Bond  county ;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  S.  Jenkins, 
against  James  M.  Miller.  The  declaration  contained  the  com- 
mon counts  for  work  and  labor.  Defendant  filed  the  general 
issue  with  a  notice  of  set-off. 

At  the  return  term  a  trial  was  had  before  the  court  and  a 
jury.  After  hearing  the  evidence  and  instructions  of  tlie 
court,  the  jury  found  a  verdict  for  the  plaintiff  for  $182.25, 
and  thereupon  the  defendant  entered  a  motion  for  a  new  trial. 
The  grounds  for  a  new  trial  were,  that  the  court  refused  proper 
instructions  for  the  defendant ;  because  the  juiy  disobeyed 
the  instructions  of  the  court ;  because  the  ofiicer  having  the 
jury  in  charge  conversed  with  the  jury  as  to  what  verdict  they 
should  find.  In  support  of  the  last  ground  affidavits  were 
filed. 

What  purports  to  be  a  bill  of  exceptions  is  without  a  seal ; 
and  it  contains  the  grounds  for  the  new  trial.     The  motion 
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was  overruled  by  tlie  court  and  judgment  was  rendered  on  the 
verdict.  Defendant  prosecutes  this  appeal  to  reverse  the  judg- 
ment, and  relies  upon  the  overruling  of  the  motion  for  a  new 
trial  as  error. 

Messrs.  Phelps  &  Mooee,  for  the  appellant. 

Mr.  Wm.  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  bj  appellee  in  the 
County  Court  of  Bond  county,  against  appellant.  The  venue 
of  the  cause  was  afterward  changed  to  the  Bond  Circuit  Court. 
A  trial  was  had  resulting  in  a  verdict  in  favor  of  appellee.  A 
motion  for  a  new  trial  was  entered,  which  was  overruled  by 
the  court,  and  a  judgment  was  rendered  on  the  verdict ;  the 
case  is  now  brought  to  this  court  by  appeal,  and  various  errors 
are  assigned,  all  of  which  arise  on  the  overruling  of  the  motion 
for  a  new  trial. 

Appellee  insists,  that  the  questions  sought  to  be  raised  do  not 
arise  on  the  record,  inasmuch  as  what  was  designed  for  a  bill 
of  exceptions  is  not  sealed.  An  inspection  of  the  transcript 
brought  to  this  court  shows  that  it  is  not  sealed,  nor  does  it 
purport  to  be.  And  as  appellant's  counsel  made  no  suggestion 
of  a  diminution  of  the  record,  we  must  infer  that  there  is  no 
seal  to  the  original  bill,  of  which  this  is  a  transcript.  If  incor- 
rectly copied,  the  inaccuracy  could  have  been  readily  corrected 
by  a  writ  of  certiorari. 

Having  no  seal  annexed,  is  this  such  a  bill  of  exceptions  as 
we  can  regard  in  determining  the  case  ?  As  early  as  1285,  the 
13  Edward  I,  chapter  31,  was  enacted.  It  declared  that  "  when 
one  that  is  impleaded  before  any  of  the  justices  doth  allege  an 
exception,  praying  that  the  justices  will  allow  it;  which  if  they 
will  not  allow,  if  he  who  alleged  the  exception,  do  write  the 
same  exception,  and  require  that  the  justices  will  put  their 
seals  for  a  witness,  the  justices  shall  do  so  ;  and  if  one  will  not, 
another  of  the  company  shall."     Since  the  adoption  of  this 
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statute  in  Great  Britain,  the  courts  have  regarded  a  seal  aa 
essential  to  the  validity  of  a  bill  of  exceptions. 

The  21st  section  of  our  "  practice  act,"  R.  S.  416,  declares, 
that,  "if,  during  the  progress  of  any  trial,  in  any  civil  cause, 
either  party  shall  allege  an  exception  to  the  opinion  of  the 
court,  and  reduce  the  same  to  writing,  it  shall  be  the  duty  of 
the  judge  to  allow  the  exception,  and  to  sign  and  seal  the  same; 
and  thereupon  the  exception  shall  become  a  part  of  the  record 
of  such  cause.  This  section  has  prescribed  the  mode  by  which 
a  bill  of  exceptions  may  be  made ;  and  to  become  a  part  of 
the  record  the  exception  must  be  reduced  to  writing,  and 
signed  and  sealed  by  the  judge.  If,  wanting  in  any  one  of  these 
requirements,  it  fails  to  become  a  part  of  the  record,  and  this 
court  can  only  inspect  the  record  of  the  court  below, —  we  can- 
not look  outside  of  or  beyond  the  record  as  made  by  that  court, 
to  see  what  transpired  in  the  case. 

In  the  case  of  James  v.  Sjyrague^  2  Scam.  55,  it  was  held, 
that,  if  the  paper  purporting  to  be  a  bill  of  exceptions,  did  not 
purport,  as  copied  into  the  transcript,  to  have  been  signed  and 
sealed,  this  court  would  not  regard  it  as  a  part  of  the  record 
and  held  the  objection  as  fatal,  and  this  too  when  the  objec- 
tion was  taken  on  the  hearing,  and  not  by  motion  to  strike 
it  out  of  the  record.  While  no  very  satisfactory  reason  can 
be  assigned  why  a  bill  of  exceptions  should  be  sealed  as  well 
as  signed,  still  the  general  assembly  has  required  it,  and  its 
will  thus  expressed  must  be  obeyed.  That  body  have  the  right 
to  impose  such  terms  and  conditions  as  it  seems  to  them  the 
administration  of  justice  requires,  before  a  matter  not  a  ])art  of 
a  record  shall  become  such.  It  is  not  for  the  judicial  depart- 
ment of  the  government,  to  pass  upon  the  wisdom  or  the  neces- 
sity of  the  requirement.  The  courts  must  carry  out  the 
legislative  will.  If  found  to  be  harsh  or  productive  of  great 
inconvenience,  or  to  obstruct  or  even  delay  the  administration 
of  justice,  the  legislature  would  no  doubt  remedy  the  evil. 
The  statute  requires  that  the  bill  shall  be  sealed,  as  impera- 
tively as  the  law  requires  a  deed  conveying  real  estate  to  hare 
a  seal  attached. 
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We  are  therefore  unable  to  look  into  this  paper  to  see  what 
was  excepted  to  by  appellant  on  the  trial  below ;  and  as  no 
other  errors  are  -relied  upon,  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 


Alfred  Townsend  et  al. 

V. 

"William  J.  Radcliffe. 

1.  Estate  —  administration  and  distribution  of .  Under  our  statute,  a  hus- 
band has  the  right  to  become  administrator  of  his  wife's  estate,  but,  like  all 
other  administrators,  he  must  distribute  the  estate  according  to  the  statute  of 
distribution.    The  statute  of  the  29th  Car.  2d  was  never  in  force  in  this  State. 

2.  Husband  and  wife  —  neither  next  of  kin  to  the  other.  Neither  the  hus- 
band or  the  wife  is  in  any  sense  next  of  kin  to  the  other. 

3.  Jtjrisdictign  in  chancekt  —  distribution  of  estates.  A  court  of  equity 
has  a  paramount  j  urisdiction  in  cases  of  administration  and  the  settlement  of 
estates,  and  may  control  courts  of  law  in  their  action  in  that  regard. 

4.  So  M'here  a  court  of  probate  has  ordered  an  administrator  to  pay  money 
in  his  hands  to  the  persons  legally  entitled  to  receive  it,  without  determining 
who  are  entitled  to  the  distribution,  it  is  proper  to  resort  to  a  court  of  chancery 
for  the  purpose  of  ascertaining  that  fact. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  fully  appear  in  the  opinion. 

Mr.  W.  H.  Underwood,  for  the  appellants. 

Mr.  Chaeles  W.  Thomas,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery  in  the  St.  Clair  Circuit  Court, 
brought  by  Alfred  Townsend  and  others,  claiming  to  be  the 
legal  representatives  of  Nancy  Radcliife,  deceased,  against  her 
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surviving  husband,  William  J.  Radcliffe,  for  a  discovery  of  all 
the  personal  property  belongino;  to  deceased  as  her  separate 
property  at  the  time  of  her  death,  and  to  decree  the  same  to 
complainants  as  the  heirs  at  law  and  distributees  of  deceased. 
The  bill  also  prayed  that  defendant,  who  had  administered 
upon  the  estate  of  the  deceased,  would  account  to  them  for  all 
moneys  he  had  received  belonging  to  her  as  administrator,  and 
that  the  court  would  adjudge  who  is  the  rightful  owner  of  her 
effects  after  paying  her  debts,  and  make  an  order  for  the  dis- 
tribution of  the  same.  The  defendant,  as  administrator,  had 
made  a  final  settlement  of  the  estate  before  the  County  Court 
after  the  expiration  of  two  years  from  the  time  of  taking  out 
letters  of  administration,  and  had  charged  himself  with  a  bal- 
ance in  his  hands  of  $l,13i.86,  all  of  which  he  claimed  to  be 
his,  as  husband  of  the  deceased. 

The  County  Court  ordered  the  administrator  to  pay  over 
this  balance  to  the  persons  legally  entitled  to  receive  it,  with- 
out determining  who  were  the  proper  distributees  thereof. 

A  demurrer  was  filed  to  the  bill,  on  the  ground,  first,  that 
complainants  had  a  remedy  at  law  by  taking  an  appeal  from 
the  order  of  the  probate  court,  and,  second,  that  defendant 
was  entitled  to  all  of  the  personal  property  of  the  deceased. 

The  court  sustained  the  'demurrer  and  dismissed  the  bill,  to 
reverse  which  the  record  is  brought  here  by  appeal,  and  the 
decision  of  the  court  upon  the  demurrer  is  the  error  assigned. 

It  is  admitted  the  marriage  of  the  deceased  intestate  was 
subsequent  to  the  passage  of  the  act  of  1861  to  protect  married 
women  in  their  separate  property,  and  that  the  property  had 
been  devised  to  her  by  her  father  under  his  last  will. 

The  defendant,  appellee  here,  contends  that  by  the  Ju8 
mariti,  or  as  administrator  of  his  wife,  he  is  entitled  to  all  the 
property  and  money  in  his  hands ;  and  that  the  remedy  of 
complainants  was  at  law,  by  appeal  from  the  order  of  the 
County  Court. 

In  support  of  this  proposition  reference  is  made  to  section 
90,  chapter  110,  title  "  wills."  That  section  we  do  not  think 
has  any  application.     The  object  of  that  section  is  to  get  at 
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property  which  may  be  concealed  or  embezzled,  or  be  in  the 
possession  of  a  party  not  entitled  to  it,  in  order  that  it  may  be 
delivered  up  to  be  administered  nj)on. 

"W"e  do  not  perceive  how  the  complainants  could  have  ap- 
pealed, or  from  what  they  should  have  appealed,  as  the  County 
Court  failed  to  determine  who  was  entitled  to  the  surplus  of 
the  wife's  estate.  The  order,  so  far  as  it  went,  was  well  enough, 
that  the  administrator  should  pay  it  to  the  persons  legally 
entitled  to  receive  it,  and  this  bill  was  filed  for  the  purpose  of 
ascertaining  that  fact.  We  know  no  tribunal  more  competent 
to  settle  such  a  question  than  a  court  of  equity,  which  has  a 
paramount  jurisdiction  in  cases  of  administration  and  the  set- 
tlement of  estates,  and  may  control  courts  of  law  in  their  action 
in  their  settlement  and  distribution.  Grattan  v.  Orattan^  18 
111.  171. 

The  other  and  most  important  question  must  be  determined 
by  reference  to  our  statute.  Our  statute  of  wills,  by  section  46, 
declares,  after  all  debts  and  claims  against  an  estate  shall  be 
paid,  the  remainder  of  the  estate  shall  descend  to  and  be  dis- 
tributed to  the  children  of  the  intestate,  and  their  descendants 
in  equal  parts ;  if  there  be  no  children  of  the  intestate  or 
descendants  of  such  children,  and  no  parents,  brothers  or  sisters, 
or  descendants  of  brothers  and  sisters,  and  no  widow,  then  such 
estate  shall  descend  in  equal  parts  to  the  next  of  kin  to  the 
intestate  in  equal  degree,  computing  by  the  rules  of  the  civil 
law.    Scates'  Comp.  1199. 

By  section  55,  administration  on  the  estate  of  the  wife  is  the 
right  of  the  husband. 

The  property  of  the  intestate  consisted,  for  the  most  part,  in 
promissory  notes  on  different  persons  made  payable  to  her 
while  sole,  which  never  came  into  the  possession  of  her  husband, 
nor  had  he  any  control  over  them  in  her  life-time.  He  had  not 
reduced  them  into  his  own  possession. 

While  marriage  was,  prior  to  the  act  of  1861,  considered  as 
an  absolute  gift  to  the  husband  of  the  goods,  personal  chattels 
and  estate  of  which  the  wife  was  actually  and  beneficially  pos- 
ftessed  at  the  time  of  marriage  in  her  own  right,  and  of  such 
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other  goods  and  chattels  as  came  to  her  during  tlie  marriage, 
with  regard  to  choses  in  action^  the  marriage  was  only  a  quali- 
fied gift,  upon  the  condition  that  the  husband  reduced  them 
into  possession  during  the  continuance  of  the  marriage.  Fail- 
ing to  do  this,  on  the  death  of  the  wife  they  survived  to  her 
next  of  kin. 

The  act  of  1861  continued  the  separate  property  of  the  wife 
in  her  during  coverture,  and  placed  it  beyond  the  control  of 
her  husband.  The  appellee  contends  that  by  the  terms  of  the 
act  her  property  was  so  placed  only  "  during  coverture,"  and 
that  at  her  death  it  passed  to  the  husband  in  that  right,  or  to 
him  as  administrator  on  becoming  such. 

This  is  not  a  proper  inference  from  the  language  of  the  act 
taken  in  connection  with  the  sections  of  the  statute  of  wills 
above  cited.  The  property  being  the  absolute  property  of  the 
wife  "  during  coverture,"  it  would  seem  to  follow,  on  her  death, 
it  went  to  her  next  of  kin,  or  to  her  devisees  as  she  might  nomi- 
nate by  her  last  will.  It  is  hers  absolutely,  and,  dying  intestate, 
it  becomes  subject  to  the  provisions  of  our  statute  in  relation 
to  intestate  estates.  The  cases  cited  by  appellee  are  based 
upon  the  statute  of  29  Car.  2,  which  never  was  in  force  in  this 
State,  as  it  was  passed  subsequent  to  the  fourth  year  of  the 
reign  of  James  I.  The  rule  as  contended  for  by  appellee  is 
the  law  in  England,  New  York  and  Kentucky,  as  appears  from 
the  authorities  cited,  Stewart  v.  Stewart,  7  Johns.  Ch.  229 ; 
2  Bright's  Husband  and  Wife,  224: ;  Brown  et  at.  v.  Alden  et 
al.,  14  B.  Mon.  143,  and  perhaps  in  other  States. 

In  those  States  having  statutes  of  distribution  like  our  own, 
the  surplus  property  of  the  wife,  on  intestacy,  has  always  been 
held  to  go  to  her  next  of  kin,  and  not  to  her  husband  in  either 
right  as  claimed.  Holmes  v.  HolmeSy  28  Yerm.  765  ;  Curey  v. 
Falhington,  14  Ohio,  106  ;  Dixon  v.  Dixon,  18  id.  113  ;  Bald- 
win V.  Garter,  17  Conn.  201.  In  Cox  v.  Morrow,  14  Ark.  617, 
and  Carter  v.  Cantrill,  16  id.  155,  it  was  held  that  the  personal 
property  of  the  wife,  not  reduced  to  possession  by  the  husband 
during  her  life-time,  descends,  upon  her  death,  to  her  heirs  or 
representatives,  and  not  to  her  husband. 
29  — 44th  III. 
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This  was  the  rule  of  the  common  law,  though  the  adminis- 
trator could  not  be  compelled  to  make  distribution  until  the 
act  of  22  Car.  2  was  passed,  compelling  him,  and  under  that 
act  the  distribution  was  to  the  next  of  kin  of  the  wife.  Reeve's 
Dom.  Rel.  16.  Before  this  statute,  all  the  children  of  a  de- 
ceased person  were  equally  entitled  to  their  several  shares  of 
the  personal  estate  of  their  father,  yet  if  one  of  them  procured 
administration  on  the  estate,  he  would  take  the  whole  to  him- 
self, as  did  the  clergy  when  to  their  care  estates  were  commit- 
ted. In  the  same  manner,  when  the  wife  died,  the  husband 
was  considered  as  having  a  legal  right  to  the  administration  on 
her  estate,  and,  having  obtained  the  appointment,  he  could  not 
be  compelled  to  distribute  to  her  representatives.  But  this 
statute  made  it  the  duty  of  all  administrators  to  distribute  the 
estates  of  deceased  persons.  Id.  By  the  statute  29  Car.  2,  hus- 
bands were  permitted,  after  having  paid  the  debts  due  from 
their  wives,  to  hold  exclusively  all  their  wives'  choses  in  action, 
without  any  liability  to  account  for  them  to  any  person.  This 
altered  the  common  law,  giving  that  to  the  husband  which 
before  belonged  to  the  representatives  of  the  wife. 

This  statute  was  never  in  force  in  this  State,  consequently 
the  husband  here  is  in  no  different  situation  from  other  admin-, 
istrators,  and  must  distribute  the  estate  according  to  our 
statute  of  distribution.  Tlie  husband  becomes  administrator 
by  virtue  of  our  statute,  and  is  in  no  different  condition  than 
any  other  administrator,  and  must  distribute  the  surplus  accord- 
ing to  the  law  under  which  he  acts.  He  cannot  claim  to  be 
next  of  kin  to  his  wife,  for  in  no  sense  is  he  such,  nor  is  the 
wife  next  of  kin  to  the  husband.  Watt  v.  Watt^  3  Yesey,  Jr. 
247  ;  Oarrick  v.  Lord  Camden^  14  id.  386  (side  paging) ;  Bailey 
V.   Wright,  18  id.  49 ;  2  Kent's  Com.  136  (5th  ed.) 

An  inference  may  be  drawn,  that  it  was  not  the  intention  of 
the  legislature  to  vest  the  husband  with  the  personal  estate  of 
his  wife,  after  her  decease,  from  section  47,  chapter  "  wills," 
wherein  it  is  provided  the  husband  shall  have  one-half  of  the 
real  estate  of  the  wife  forever,  if  she  dies  without  issue. 

We  are  of  opinion  the  next  of  kin  of  the  intestate  are  entitled 
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to  the  surplus  of  her  estate,  and  the  demurrer  to  the  bill  should 
have  been  overruled,  and  a  discovery  compelled. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 


Patrick  Conroy 

V. 

Mary  A.  Sullivan  et  al. 

Homestead  exemption  —  a  protection  against  all  judgments,  whether  ex 
contractu  or  ex  delicto.  By  the  amendatory  act  of  1857,  the  homestead  is 
exempt  from  sale  under  an  execution  issued  ou  a  judgment  against  the  hus- 
band, whether  such  judgment  is  obtained  for  the  violation  of  a  contract,  or 
his  torts. 

"Writ  of  Eeroe  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  bill  for  an  injunction,  exhibited  in  the  court  below 
by  the  appellant,  against  the  appellees,  Mary  Ann  Sullivan, 
Henry  Moore  and  Joel  K.  Finley,  charging  that  complainant 
was  the  owner  of  lot  9,  in  block  13,  in  the  Illinois  Central  rail- 
road addition  to  Centralia ;  that  the  property  was  purchased 
by  him  from  one  Luke  Conroy,  on  the  6th  of  April,  1865,  who 
then  occupied  the  premises  as  a  homestead;  that  the  defendant, 
Mary  A.  Sullivan,  at  the  March  Term,  1865,  of  the  Marion 
Circuit  Court,  obtained  a  judgment  against  the  said  Luke,  in 
an  action  for  slander,  and  had  had  execution  issued  and  levied 
on  the  premises,  and  would  sell  the  same,  if  not  restrained  by 
injunction  of  the  court;  that  the  same  were  occupied  by  him 
as  a  homestead,  at  the  time  of  the  rendition  of  said  judgment. 
On  the  hearing  in  the  court  below,  a  decree  was  rendered  for 
the  defendants,  dismissing  the  bill,  to  reverse  which  the  case  is 
brought  to  this  court  by  writ  of  error. 

Mr.  B.  B.  Smith,  for  the  plaintiff  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 
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The  single  question  presented  by  this  record  is,  whether  the 
homestead  is  exempt  from  sale  under  an  execution  issued  on 
a  judgment  obtained  against  the  husband  in  an  action  for 
slander.  It  is  true,  this  case  does  not  fall  within  the  actual 
terms  of  the  homestead  act  of  1851,  That  exempted  the  home- 
stead "  from  levy  and  forced  sale,  unaer  any  process  or  order 
from  any  court  of  law  or  equity  in  this  State,  for  debts  con-^ 
tracted  from  and  after  the  4th  day  of  July,  1851,"  The  judg- 
ment in  this  case  was  not  strictly  a  "  debt  contracted,"  But 
the  law  of  1857  declared  it  to  be  the  object  of  the  legislature 
to  prevent  the  alienation  of  the  homestead  in  any  case,  except 
by  the  consent  of  the  wife.  In  the  light  of  both  these  laws, 
this  court  has  constantly  held,  that  it  was  the  evident  intent  of 
the  legislature  to  protect  the  homestead  as  a  shelter  for  the  wife 
and  children,  independently  of  any  acts  of  the  husband.  He 
cannot  deprive  them  of  their  right  to  it  without  the  consent  of 
the  wife,  either  by  his  contracts  or  his  torts.  There  is  no  more 
reason,  so  far  as  the  wife  is  concerned,  for  permitting  it  to  be 
sold  for  the  husband's  tort,  than  for  his  violation  of  a  contract, 
and  it  is  the  evident  policy  of  the  law  to  forbid  its  being  sold 
under  a  judgment  and  execution  in  either  case.     The  decree 

of  the  court  below  must  be  reversed. 

Decree  reversed. 


Geoege  Lewis 

V. 

The  People  of  the  State  of  Illinois. 

1,  Jury — in  charge  of  an  unsworn  officer.  Tlie  189tli  section  of  the  Crim- 
inal Code  requires,  that  the  officer  having  charge  of  a  jury,  when  they  retire  to 
consider  of  their  verdict,  shall  be  sworn  to  attend  them  to  some  private  place, 
and  to  the  best  of  his  ability  to  keep  them  together  without  meat  or  drink, 
water  excepted,  unless  by  leave  of  the  court,  until  they  shall  have  agreed  upon 
their  verdict,  nor  suffer  other  persons  to  speak  with  them,  and  when  they 
agree,  to  bring  them  into  court.  Held,  that  it  is  error,  in  a  case  of  felony,  to 
omit  to  so  swear  the  officer  into  whose  charge  the  jury  are  placed. 
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3.  Officer  —  contempt  of  court.  The  190th  section  declares,  that,  if  any  such 
officer  shall  knowingly  violate  his  oath,  he  shall  be  punished  for  a  contempt  of 
court  by  fine  or  imprisonment.  These  provisions  vvc^re  adopted  to  secure  a  fair 
and  impartial  trial  to  the  accused,  as  he  not  unfrequently  is  in  prison  at  the 
time,  and  is  unable  to  guard  his  rights.  It  is  the  duty  of  courts  to  strictly 
guard  human  life  and  liberty  from  being  sacrificed  by  public  prejudice  or 
excitement.  Outside  influences  should  be  kept  from  the  jury  trying  such 
causes.  These  provisions  of  the  statute  are  clear,  explicit  and  peremptory, 
and  cannot  be  omitted,  and  when  refused  it  is  error. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county;  the 
Hon.  Aaron  Shaw,  Judge,  presiding. 

At  the  October  Term,  1865,  of  the  Clay  Circuit  Court,  the 
grand  jury  presented  an  indictment  against  George  Lewis 
and  others,  for  stealing  one  mare  of  the  value  of  $150,  and  one 
colt  of  the  value  of  |50.  A  capias  was  issued,  and  defendant 
was  arrested. 

The  cause  was  tried  at  the  May  Term,  1867.  After  hearing 
the  evidence,  the  jury  returned  a  verdict  of  guilty,  and  found 
the  property  stolen  to  be  of  the  value  of  $200,  and  fixed  the 
term  of  defendant's  confinement  at  four  years  in  the  pen- 
itentiary. 

Defendant  entered  a  motion  for  a  new  trial,  for  the  reason, 
among  others,  that  the  officer  taking  charge  of  the  jury  was 
not  sworn  as  required  by  the  statute.  This  ground  was  sup- 
ported by  affidavit  of  its  truth. 

The  court  overruled  the  motion  and  rendered  judgment  on 
the  verdict,  and  sentenced  defendant  to  be  confined  in  the 
penitentiary  for  the  term  found  in  the  verdict,  to  reverse 
which  defendant  prosecutes  this  writ  of  error,  and  relies  upon 
the  overruling  of  his  motion  for  a  new  trial  for  a  reversal. 

Mr.  Silas  L.  Bryan,  for  the  plaintiff  in  error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

In  this  case  plaintiff  was  indicted  for  stealing  a  mare  and 
colt.  A  trial  was  subsequently  had  in  the  Circuit  Court,  re- 
sulting in  a  verdict  of  "guilty,"  and  that  he  be  confined  in 


454  Lewis  v.  The  People.  [June  T., 

Opinion  of  the  Court. 

the  penitentiary  for  tlie  term  of  four  years.  A  motion  was 
entered  for  a  new  trial,  upon  tlie  ground,  among  others,  that 
the  jury,  when  trying  the  case,  after  hearing  the  evidence,  re- 
tired to  consider  of  their  verdict,  in  charge  of  an  officer  who 
was  not  sworn  in  the  mode  prescribed  by  the  statute.  The 
motion  was  overruled  and  a  judgment  rendered  on  the  verdict. 
The  record  discloses  the  fact,  that  the  officer  in  whose  charge 
the  jury  were  placed  while  deliberating  on  their  verdict  was 
not  sworn,  and  this  is  the  only  error  relied  upon  for  a  reversal. 

The  189th  section  of  the  Criminal  Code,  R.  S.  186,  declares, 
that,  "When  the  jury  shall  retire  to  consider  of  their  verdict, 
in  any  criminal  case,  a  constable  or  other  officer  shall  be  sworn 
or  affirmed  to  attend  the  jury  to  some  private  and  convenient 
place,  and,  to  the  best  of  his  ability,  keep  them  together  with- 
out meat  or  drink  (water  excepted),  unless  by  leave  of  the 
court,  until  they  shall  have  agreed  upon  their  verdict,  nor 
Buffer  others  to  speak  to  them,  and  that  when  they  shall  have 
agreed  upon  their  verdict  he  will  return  them  into  court." 

But  it  declares,  that,  in  any  cases  of  misdemeanor  only,  if 
the  prosecutor  for  the  people  and  the  accused  shall  by  himself 
or  counsel  agree,  which  agreement  shall  be  entered  upon  the 
minutes  of  the  court,  they  may  dispense  with  the  attendance 
of  an  officer  upon  the  jury. 

The  next  section  declares,  that,  if  any  officer  sworn  to  attend 
upon  a  jury  shall  knowingly  violate  his  oath  or  affirmation, 
or  shall  so  negligently  perform  his  duties  that  the  jury  shall 
separate  without  leave  of  the  court,  or  obtain  food  or  drink 
(except  water),  or  if  any  person  not  belonging  to  the  jury  shall 
hold  conversation  with  any  of  the  jury,  ever}'-  person  and 
officer  so  offending  shall  be  punished  for  a  contempt  of  court 
by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court. 

These  provisions  show  the  great  care  and  solicitude  of  the 
general  assembly  to  secure  to  every  person  a  fair  and  impartial 
trial ;  and  it  is  eminently  proper,  as  in  many  cases  the  ac- 
cused is  imprisoned,  and  it  is  not  in  his  power  to  protect  his 
rights  from  being  prejudiced  by  undue  influences.  It  should 
ever  be  the  care  of  courts  of  justice  to  guard  human  life  and 
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liberty  against  being  sacrificed  by  public  prejudice  or  excite- 
ment. 

The  jury  should  be  entirely  free  from  all  outside  influences 
from  tlie  time  they  are  impaneled  until  they  return  their  ver- 
dict, and  it  is  accepted  and  they  discharged  ;  and  the  legisla- 
ture have  determined  that  the  provisions  of  this  statute  are 
necessary  to  accomplish  the  object.  It  is  a  provision  easily 
complied  with,  and  one  member  of  the  court,  at  least,  has 
never  in  practice  seen  it  dispensed  with,  except  in  cases  of 
misdemeanor.  The  provisions  of  the  statute  are  clear,  explicit 
and  peremptory.  We  know  of  no  power  short  of  its  repeal, 
to  dispense  with  this  requirement.  In  the  case  of  Molntyre  v. 
The  Peojple^  38  111.  514,  it  was  held  to  be  error  in  a  case  of 
felony  to  omit  to  swear  the  officer  having  charge  of  the  jury. 

For  this  error  the  judgment  of  the  court  below  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


Elizabeth  McFarland  et  al. 

V. 

Emily  J.  Conlee  et  al. 

1.  Trust  and  trustees  —  resulting  trust.  A  cestui  que  trust  has  no  prefer- 
aWe  equity  above  any  others  in  premises  purchased  by  a  trustee,  where  it 
appears  that  no  part  of  the  trust  funds  were  invested  in  such  purchase. 

2.  Same.  A  invested  trust  funds  in  the  purchase  of  certain  premises,  but 
only  acquired  an  equitable  title  thereto,  and  afterward  his  widow,  with  her 
own  funds,  acquired  the  legal  title  to  the  same,  and  exchanged  them  for  other 
premises.  Held,  in  a  suit  brought  by  the  cestui  que  trust,  to  subject  these 
premises  to  the  payment  of  her  claim,  that  the  equities  of  the  parties  were 
equal.  That  the  one  holding  the  legal  title  could  pay  off  the  claim  of  the 
other,  which,  if  she  refused  to  do,  and  the  premises  were  not  susceptible  of 
division,  they  should  be  sold,  and  the  party  holding  the  legal  title  be  first 
Batisfied. 

Wkh"  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 
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Mr.  J.  M.  DcTEHAM,  for  the  plaintiffs  in  error. 

Messrs,  Hat  &  Hosmek,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancery  in  the  "Washington  Circuit 
Court,  exhibited  by  Emily  J.  Conlee,  and  Andrew  J.  Conlee, 
her  husband,  against  Elizabeth  McFarland  and  William  Mc- 
Farland,  her  husband,  to  subject  certain  real  estate  in  the  town 
of  Richview,  in  that  county,  held  in  the  name  of  William 
McFarland,  to  the  claim  of  complainants,  on  the  allegation 
that  the  same  was  purchased  and  improved  in  part  with  moneys 
belonging  to  the  complainant,  which  defendant  Elizabeth's  first 
husband,  Gilbert  S.  Hinds,  while  guardian  of  complainant 
Emily,  invested  in  such  real  estate. 

The  defendants  answered,  denying  the  most  material  allega- 
tions of  the  bill,  and,  on  replication  filed  and  proofs  taken,  the 
court  granted  the  prayer  of  the  bill,  and  found  $316  had  been 
received  by  Gilbert  S.  Hinds,  while  guardian  of  complainant 
Emily,  and  declared,  if  the  same  was  not  paid  in  ninety  days, 
the  premises  should  be  sold  at  public  vendue,  to  raise  the  money. 

The  cause  is  brought  here  by  writ  of  error,  and  various  errors 
are  assigned. 

In  the  first  place,  it  nowhere  appears  from  the  decree,  that 
this  money  received  by  Hinds  was  invested  by  Hinds  in  these 
premises,  and,  if  not,  the  complainant  Emily  had  no  equita- 
ble rights  therein.  The  decree  shows  simplj^,  that  Hinds,  as 
her  guardian,  had  received  of  complainant's  money  the  amount 
found  due,  which  is  far  from  sufdcient  to  clothe  her  with  a 
preferable  equity,  to  the  exclusion  of  all  others,  in  the  premi- 
ses in  question.  The  testimony  goes  to  show  most  clearly,  that, 
although  Hinds  in  his  life-time  contracted  for  these  premises, 
or  for  other  premises  for  which  these  were  received  in  exchange, 
and  erected  a  dwelling  house  thereon  before  his  death,  yet  he 
had  made  no  payment  on  the  lots,  and  his  widow,  now  Eliza- 
beth McFarland,  paid  the  purchase  money  therefor  out  of  her 
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own  funds,  and  took  the  deed  therefor  in  her  own  name,  he, 
Hinds,  having  only  a  title  bond  for  the  premises,  which  had 
become  forfeited,  and  Lowe,  the  holder,  was  offering  to  sell  the 
lots  to  any  one  who  would  pay  the  purchase  money,  being 
$200,  which  was  paid  by  his  widow,  who  afterward  intermar- 
ried with  William  McFarland,  having  before  that  exchanged 
the  premises  bought  of  Lowe  with  one  Shepley,  for  other  premi- 
ses which  this  bill  seeks  to  subject  to  the  payment  of  this 
claim,  and  which  complainant  had  conveyed  by  a  proper  deed 
to  her  husband,  William  McFarland,  on  the  Idth  of  August, 
1865. 

But,  admitting  this  money  was  invested  by  Hinds  in  these 
premises,  it  is  very  apparent  from  the  testimony  the  money  of 
defendant  Elizabeth  was  also,  and  she  has  the  legal  title.  Her 
equity  is  equal  to  that  of  complainant,  and  she  has  the  legal 
title ;  therefore,  it  seems  just  that  defendants  should  have  the 
preference,  and  right  to  relieve  the  premises  from  this  claim  of 
complainants  by  paying  the  amount  due  to  Emily.  Should 
defendants  decline  so  to  do,  then,  if  the  proj)erty  is  not  sus- 
ceptible of  division,  it  should  be  ordered  to  be  sold,  and  the 
money  advanced  by  defendant  Elizabeth,  to  procure  the  legal 
title,  with  interest,  be  first  paid  to  her.  The  claim  of  defend- 
ant Emily  should  then  be  paid  with  interest,  and  the  overplus, 
if  any,  paid  over  to  Elizabeth  McFarland,  the  defendant.  A 
reference  ought  to  be  had  to  the  master,  to  ascertain  the  amount 
of  interest  due  on  each  claim,  stating  tliat  of  Elizabeth  McFar- 
land at  $200  as  paid  to  Lowe,  and  when  paid  receive  proof,  as 
the  record  fails  to  show  it.  The  claim  of  defendant  Emily  will 
be  stated  at  $316,  and  interest  computed  from  the  date  of  the 
decree. 

The  finding  of  the  court  of  the  amount  due  Emily  was  doubt- 
less based  on  the  testimony  of  Fingal  Hinds,  the  brother  of 
Gilbert  Hinds,  the  guardian,  and  we  have  become  much  im- 
pressed by  that  testimony.  He  states,  his  brother  told  him  in 
his  sickness,  and  when  he  did  not  expect  to  live,  that  there  was 
about  $300  of  Emily's  money  invested  in  the  house  in  which 
he  was  then  living.     He  said,  as  soon  as  he  got  well  he  would 
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have  another  guardian  appointed  and  pay  the  money  over  to 
him ;  he  claimed  nothing  for  the  support  of  Emily,  but  said 
she  should  have  every  dollar  with  interest. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  fui'ther  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


William  L.  Hambleton 

V. 

The  People  of  the  State  of  Illinois  ex  rel.  Levi 

Young. 

1.  Quo  "WARRANTO  —  in  a  proceeding  ly  —  when  jurisdiction  oner  defendant 
not  acquired.  Leave  was  granted  a  party  to  file  an  information  in  the  nature 
of  a  quo  warranto,  notice  of  which  was  given  the  defendant,  but  without 
further  process.  A  rule  was  entered  requiring  the  defendant  to  plead,  which 
he  failed  to  do ;  and,  proof  of  the  service  of  the  copy  of  the  same  upon  him  being 
made,  his  default  was  taken,  and  the  court  pronounced  judgment  of  ouster 
against  him.  Held,  that  the  court  acquired  no  jurisdiction  to  enter  the  rule 
and  render  the  judgment. 

2.  Same  — jurisdiction  —  how  acquired.  After  leave  given  to  a  party  to  file 
an  information  in  the  nature  of  a  quo  warranto,  the  court  can  only  acquire 
jurisdiction  by  service  of  a  writ,  under  seal  of  the  court,  and  running  in  the 
name  of  the  people  of  the  State  of  Illinois,  or  by  voluntary  appearance  of  the 
defendant.  This  was  the  practice  under  the  statute  of  Anne,  from  which  oura 
does  not  substantially  differ.  . 

Appeal  from  the  Circuit  Court  of  Pulaski  county ;  the  Hon. 
John  Olney,  Judge,  presiding. 

The  opinion  states  the  case. 

Messrs.  Mulkey,  "Wall  &  "Wheeler,  and  D.  F.  LmEQAE, 
for  the  appellant. 

Mr.  D.  "W.  MuNN,  for  the  appellee. 
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This  was  an  information  in  the  nature  of  a  qiio  warranto 
against  the  appellant,  in  which  the  Circuit  Court  rendered 
judgment  of  ouster  on  default,  and  the  question  made  upon 
the  record  is,  whether  the  court  had  jurisdiction.  Notice  of 
the  intended  application  for  leave  to  file  tlie  information  was 
given  to  the  defendant  bj  the  attorneys  of  the  relator,  but  he 
did  not  appear  to  such  notice.  The  leave  was  given,  and,  at 
the  same  time,  without  further  process,  a  rule  was  entered 
requiring  the  defendant  to  plead.  This  rule  was  not  served, 
but  at  a  subsequent  term  another  rule  to  plead  was  entered, 
and,  upon  the  affidavit  of  the  rehxtor  that  he  liad  served  a  copy 
of  that  rule,  as  certified  by  the  clerk,  upon  the  defendant,  the 
judgment  of  ouster  was  pronounced. 

It  is  very  clear  the  court  had  no  jurisdiction  to  enter  the 
rule  to  plead  and  pronounce  judgment  for  non-compliance 
therewith.  At  the  time  this  rule  was  entered,  the  defendant 
had  never  been  brouglit  into  court,  nor  even  had  an  informal 
notice  that  a  suit  was  pending  against  him.  He  had  merely 
received  a  notice,  signed  by  the  attorneys  of  a  private  person, 
of  the  intention  of  that  person  to  ask  leave  of  the  court  to 
commence  legal  proceedings  against  him  in  the  name  of  the 
people.  Whether  such  intention  had  been  carried  into  eftect, 
or  whether  the  court  had  granted  the  leave,  the  defendant  had 
no  knowledge.  But  even  if  he  had  been  notified,  informally, 
of  the  pendency  of  the  suit,  as  he  was  after  the  entry  of  the 
rule,  and  before  the  rendition  of  final  judgment,  the  court 
would  have  still  been  without  jurisdiction.  That  could  have 
been  acquired  only  by  service  of  a  writ  under  the  seal  of  the 
court,  and  running  in  the  name  of  the  people  of  the  State  of 
Illinois,  or  by  the  voluntary  appearance  of  the  defendant ;  and, 
when  the  information  was  filed,  such  a  writ  should  have  issued 
returnable  on  some  day  of  that  term.  This  was  the  practice 
under  the  statute  of  Anne,  from  which  ours  does  not  substan« 
tially  differ.  Cole  on  Informations,  200 ;  Commonwealth  v 
Springer^  5  Binn.  353. 

Judgment  reversed. 
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The  Ohio  and  Mississippi  Railroad  Company 

V. 

William  Schiebe. 

1.  Railroad  —  negligence.  Where  a  passenger  on  a  railroad  attempts  to 
pass  from  a  train  in  motion,  and  not  at  a  station,  and  is  warned  not  to  get  off 
at  that  place,  and  the  conductor  takes  hold  of  him  to  prevent  him  from  pass- 
ing from  the  car,  —  held,  that  the  passenger  is  guilty  of  negligence  if  he  passes 
from  the  train,  and  receives  injury  thereby. 

2.  Same.  It  is  not  negligence  to  run  a  passenger  train  on  the  side  track, 
where  it  is  necessary  to  permit  a  freight  train  too  long  to  run  into  the  side 
track,  to  pass,  when  the  evidence  shows  that  such  a  course  was  not  unusual. 

3.  Verdict  —  against  the  weight  of  evidence.  Where  a  verdict  is  manifestly 
against  the  weight  of  evidence,  the  court  should  on  motion  set  it  aside  and 
grant  a  new  trial,  and  failing  to  do  so,  this  court  will  reverse  for  error. 

Writ  of  Ekeob  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

William  Schiebe  brought  an  action  on  the  case  in  the  St. 
Clair  Circuit  Court,  against  the  Ohio  and  Mississippi  Railroad 
company,  to  the  March  Term,  1867. 

The  declaration  contains  three  counts.  The  first  avers 
that  plaintiff  became  a  passenger  on  a  train  of  defendant,  to  be 
carried  from  Illinoistown  to  Lebanon ;  that,  in  alighting  from 
the  cars  with  due  care,  defendant's  servants  negligently  caused 
the  train  to  be  suddenly  moved  backward,  whereby  plaintiff 
was  violently  thrown  to  the  ground,  and  his  right  arm  broken. 

The  second  is  substantially  the  same  as  the  first,  except  it 
avers  that  the  plaintiff  was  thrown  in  the  same  manner  from 
the  train,  and  its  wheels  ran  over  and  crushed  his  right  arm. 

The  third  count  avers,  that  defendants  ran  their  passenger 
train  into  a  side  track  at  the  Lebanon  station,  and,  while 
plaintiff,  with  due  care,  was  attempting  to  alight  therefrom, 
defendant's  servants  carelessly  drove  the  train  violently  and 
suddenly  backward,  whereby  plaintiff  was  thrown  to  the  ground 
and  his  right  arm  cut  off.  Defendant  filed  the  plea  of  the  gen- 
eral issue. 
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A  trial  was  liad  at  the  return  term  before  the  court  and  a 
jury ;  evidence  was  introduced  bj  both  parties,  so  much  of 
which  as  is  necessary  to  a  proper  understanding  of  the  case 
appears  in  the  opinion  of  the  court.  The  jury  returned  » 
7erdict  in  favor  of  the  plaintiff,  for  $3,000. 

Defendant  entered  a  motion  for  a  new  trial,  because  the 
rerdict  was  against  the  weight  of  evidence,  which  the  court 
jverruled,  and  rendered  judgment  on  the  verdict.  Defendant 
thereupon  prosecuted  this  writ  of  error,  and  urges  a  reversal, 
because  the  court  overruled  the  motion  for  a  new  trial. 

Mr.  H.  P.  BuxTON",  for  the  appellant. 

Mr.  Joseph  B.  Undekwood,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  tlie  case  brought  by  appellee,  in  the 
8t.  Clair  Circuit  Court,  against  appellants,  for  negligence  in 
operating  their  trains,  whereby  he  was  injured.  It  appears  that 
appellee  became  a  passenger  at  Illinoistown  for  Lebanon,  on 
a  passenger  train  of  appellants.  That,  on  arriving  at  Lebanon, 
a  freight  train,  being  too  long  for  the  side-track,  had  stopped 
on  the  main  track,  and  the  passenger  train,  having  slackened 
up,  moved  upon  the  side-track  to  permit  the  freight  train  to 
pass.  As  the  passenger  train  started,  appellee  attempted  to 
get  off,  and  in  doing  so,  fell,  and  one  of  his  arms  was  crushed, 
and  was  afterward  amputated.  He  insists  that  the  injury  was 
produced  by  the  carelessness  of  the  employees  of  the  company, 
while  they  contend  that  it  arose  from  his  own  want  of  care  and 
prudence. 

Appellee  swears,  that,  after  the  train  had  stopped  and  was 
starting  again,  some  one  said  the  train  was  going  to  Summer- 
field,  which  was  the  next  station.  That  he  thereupon  took  his 
baggage  and  went  out  upon  the  platform,  and  just  at  that  time 
"  the  locomotive  gave  a  push  backward,  and  I  fell  down  by  the 
wheels,  and  the  locomotive  then  went  backward  and  the  wheel 
went  over  my  right  arm,"  and  the  doctor  amputated  it.     "  The 
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locomotive  came  back  with  great  force."  "  I  think  a  man  and 
his  wife  got  out  before  me  safely ;  it  was  forty  or  fifty  yards 
from  the  station  where  I  was  hurt ;  I  cannot  tell  whether 
Lebanon  was  announced  or  not ;  I  did  not  hear  it ;  I  did  not 
see  any  thing  of  the  conductor,  or  any  brakeman  when  I  went 
to  the  door  of  the  car,  and  no  one  told  me  not  to  get  out." 
He  says  the  night  was  very  dark,  and  in  this  he  is  supported  by 
other  testimony. 

Two  witnesses,  besides  the  conductor,  testified  that  the  con- 
ductor told  him  not  to  get  oif  there  ;  that  it  was  not  the  station. 
They  say  they  heard  the  warning.  They  were  just  behind  him 
and  had  started  to  pass  from  the  car.  They  say  this  occurred 
at  the  door  of  the  car,  and  as  the  conductor  met  appellee  on  the 
platform  in  coming  from  the  next  car.  Another  passenger  in 
the  same  car  testifies,  that,  as  the  crowd  started  to  go  out,  he 
heard  some  one  at  the  door  say,  "  We  have  not  got  to  the 
station  yet ;"  that  it  w^as  about  the  time  appellee  was  hurt.  He 
says  he  does  not  know  who  it  was  that  gave  the  warning ;  that 
he  was  about  the  middle  of  the  car. 

The  conductor  testified,  that,  as  he  came  out  of  one  car  to  the 
platform,  appellee  was  coming  out  of  the  opposite  car  with 
some  bundles  in  his  hands ;  that  witness  said  to  him,  "  Do  not 
get  off  here ;  we  are  not  at  the  station ;"  but  appellee  walked 
along  and  stepped  down  on  the  steps  of  the  car,  and  that  he 
(witness)  took  hold  of  his  shoulder  and  said,  "  Don't  get  off 
here ;"  but  appellee  was  too  heavy  for  him  to  hold,  in  the  posi- 
tion which  witness  then  occupied,  and  he  fell.  There  seems  to 
be  no  other  witness  than  appellee  who  testified  that  there  was 
a  violent  jerking  by  the  train  at  the  time  the  accident  occurred. 
Some  of  the  witnesses  gave  it  as  their  opinion  that  appellee  was 
under  the  influence  of  liquor  at  the  time  ;  but  this  he  denied, 
and  said  he  had  only  drunk  one  glass  of  beer  that  day,  and  that 
was  in  the  morn  ins;.  • 

If  the  testimony  given  by  appellee  was  alone  considered,  the 
jury  might  have  been  warranted  in  the  conclusion  at  which 
they  arrived ;  but  his  testimony  is  overcome  by  the  testimony 
of  at  least  four  witnesses  as  to  the  warning  given,  "  That  they 
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had  not  reached  the  station  ;"  and  three  of  thein  state  positively 
that  he  was  directed  bv  the  conductor,  not  to  pass  from  the 
cars  at  that  place.  These  witnesses,  so  far  as  we  can  see  from 
this  record,  stand  uuimpeached,  and  are  entitled  to  credit. 
This  evidence  may,  no  doubt,  be  reconciled.  Appellee  may 
have  been  so  fully  possessed  with  the  idea  of  getting  from  the 
cars,  and  thus  avoid  being  taken  to  the  next  station,  that  he 
failed  to  give  ordinary  attention  to  what  was  said  and  done  at 
the  time.  If  his  mind  was  greatly  preoccupied  with  such  an 
apprehension,  and  he  was  not  giving  his  attention  to  what 
others  were  doing,  he  might  and  probably  would  not  hear  the 
warning  or  directions  given  by  the  conductor.  The  others, 
however,  seem  to  have  been  giving  proper  attention,  and  state 
positively  that  the  warning  was  given,  and  that  they  heard  it 
distinctly. 

Appellee  states  that  the  conductor  did  not  take  hold  of  him, 
while  the  latter  states  that  he  did,  and  is  fully  supported  in 
the  statement  of  Ellen  Macken.  We  are  wholly  unable  to 
comprehend  how  so  many  witnesses  could  be  mistaken  as  to 
what  they  saw  and  heard.  On  the  other  hand,  appellee  may 
have  been,  and  no  doubt  was,  badly  stunned  by  the  fall,  and 
would  be  less  likely  to  recall  the  circumstances,  than  others 
not  subjected  to  such  a  peril.  It  is  more  than  probable  that 
the  conductor  took  hold  of  him  while  he  was  in  the  act  of  fall- 
ing, and  if  so,  it  was  natural  for  appellee  to  have  been  entirely 
occupied  with  his  situation,  and  the  apprehension  of  its  results ; 
under  such  circumstances  it  would  be  remarkable  if  his  atten- 
tion was  attracted  to  the  fact  that  the  conductor  had  hold  of 
him,  or,  if  noticed  at  the  instant,  that  he  could  recall  it  to 
memory.  The  evidence,  we  think,  preponderates  largely  in 
favor  of  the  occurrence  as  detailed  by  appellants'  witnesses. 

This  case  proceeds  upon  the  ground  of  negligence  on  the 
part  of  appellants.  But,  when  we  consider  the  circumstances, 
we  are  unable  to  see  that  they  have  been  derelict  in  any  duty. 
Appellee  says  he  did  not  hear  the  name  of  the  station  announced, 
and  i*;  was,  we  presume,  not  done,  as  the  train  had  not  reached 
the  station.     He  either  failed  for  wf  jit  of  attention  to  hear  the 
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emphatic  warning  of  the  conductor,  or  he  failed  to  regard 
it.  Nor  was  there  any  negligence  shown  in  running  the  train 
on  the  side  track,  to  permit  the  freight  train  to  pass  on  the 
main  track.  The  evidence  shows  that  such  a  course  was  not 
unusual,  and  in  this  instance  it  was  necessary.  And  the  weight 
of  evidence  is,  that  there  was  no  violent  jerking  of  the  train ; 
but  if  there  had  been,  it  was  not  negligence,  as  the  train  had 
not  reached  the  platform  where  passengers  were  expected  to 
get  off.  Appellee  was  attempting  to  pass  from  the  train  while 
in  motion,  and  at  an  unusual  place.  If  there  was  negligence 
it  was  on  the  part  of  appellee. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed 


Samuel  Lester  et  al. 

V. 

The  Heirs  of  William  White. 

1.  Witness — a  grantor  in  a  deed  —  having  aii  interest  in  suit  —  incompe- 
tent. A  grantor  in  a  deed,  who  lias  made  general  covenants  of  warranty,  and 
that  he  had  power  to  sell,  and  that  the  land  was  free  from  incumbrances,  is  an 
incompetent  witness,  without  a  release,  for  his  grantee,  in  a  suit  where  the 
plaintiff  claims  title  through  another  channel. 

2.  Pre-emption — right  to  —  not  a  mere  ch/ittel  interest.  The  interest  ac- 
quired by  a  pre-emption  right  is  not  a  mere  chattel  interest  which  can  be 
transferred  by  parol,  but  requires  a  written  instrument  to  pass  such  right  or 
title. 

3.  Same  —  may  he  taken  on  execution  —  or  on  death  of  owner,  descends  to 
the  heir.  It  is  a  right  which  may  be  taken  on  execution ;  or  upon  the  death 
of  the  owner,  it  descends  to  the  heir,  and  will  not  go  to  the  executor  or  admin- 
istrator. 

4.  Same  —  conveyance  of — may  he  compelled  in  certain  cases.  One  of  a 
number  of  heirs  to  such  pre-emption  right  can  maintain  a  bill  to  compel  a 
conveyance  of  his  interest  from  one  who  has  received  a  deed  from  the  other 
heirs  of  their  interests  and  the  deed  of  a  commissioner  appointed  by  a  decree 
conveying  the  interest  of  such  heir,  he  not  having  sold  any  interest  in  such 
pre  emption  right. 
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Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  H.  K.  S.  O'Melvent,  Judge,  presiding. 

The  opinion  states  the  case. 

Mr.  B.  B.  Smith,  for  the  plaintiffs  in  error. 

Mr.  Silas  L.  Bryan,  for  the  defendant  in  error. 

Mr.   Chief  Justice   Breese   delivered  the   opinion  of  the 

Court : 

This  was  a  bill  in  chancery  in  the  Circuit  Court  of  Marion 
county,  exhibited  by  Samuel  Lester,  and  Ann  Lester,  his  wife, 
against  William  White,  to  cosnpel  him  to  convey  to  Ann  the 
one-fiftli  interest  in  the  east  part  of  the  north-west  quarter  of 
section  22,  in  township  two  (2),  north,  range  two  (2),  east,  in 
Marion  county.  During  the  pendenc}''  of  the  suit,  the  defend- 
ant died  intestate,  and  the  suit  progressed  against  his  heirs  at 
law,  and  such  proceedings  were  had  that  the  bill  was  dismissed. 

To  reverse  this  decision,  the  complainants  bring  this  cause 
here,  and  assign  this  decision  of  the  court  as  error,  and  also 
that  the  court  admitted  the  testimony  of  Abraham  Wimberly 
and  Mary  Ray,  on  behalf  of  the  defendants,  and  against  the 
objections  of  complainant,  to  maintain  the  title  of  White. 

The  objection  to  their  testimony  was  well  taken,  for  the 
reason  given  on  the  hearing,  that  they  had  executed  a  deed  for 
this  land  to  White,  with  covenants  of  general  warranty,  and 
that  they  had  power  to  sell  it,  and  that  it  was  free  from  incum- 
brances. The  exhibits  in  the  cause  show  the  fact,  that  they 
had  executed  such  a  deed,  and  it  was  the  foundation  of  defend- 
ant's title.  Of  course  they  had  such  an  interest  as  to  render 
them  incompetent,  without  a  release. 

It  appears  tliis  tract  of  land  was  claimed  by  John  Morgan  in 
his  life-time,  under  the  pre-emption  clause  of  the  act  incor- 
porating the  Illinois  Central  Railroad  company,  and  proved  in 
his  name,  but  it  was  discovered,  after  the  company  had  exe- 
cuted a  deed,  that  the  wrong  tract  had  been  conveyed,  and  the 
proof  made  for  a  tract  not  the  one  Morgan  improved  and  lived 
30  —  44th  III. 
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upon.  Accordingly,  new  proofs  were  made  as  to  the  true  tract, 
and  a  proper  deed  was  executed  by  the  company  to  John  Mor- 
gan, dated  before  his  death.  White  paying  the  purchase  money, 
he  having  a  title  bond  from  all  the  heirs  at  law  of  Morgan, 
except  Ann,  the  complainant.  White,  having  received  a  deed 
from  all  the  heirs  of  Morgan  except  the  complainant  Ann,  filed 
a  bill  in  chancery  against  complainants,  to  compel  them  to 
execute  a  deed  for  her  interest  in  the  land,  setting  forth,  in  the 
bill,  that  Abraham  Wimberly,  before  Morgan's  deatli,  had  pur- 
chased the  improvement  of  Morgan,  and  had  conveyed  the 
same  to  him.  White;  and  to  this  bill  the  trustees  of  the  Central 
railroad  were,  at  a  subsequent  term,  made  defendants,  and  such 
proceedings  were  had  that  complainant,  White,  dismissed  the 
bill  as  to  these  complainants,  Samuel  and  Ann  Lester;  and,  the 
trustees  defaulting,  White  took  a  decree,  declaring  the  deed  to 
John  Morgan  void,  and  requiring  the  trustees  to  make  a  deed 
to  him,  or,  in  default  thereof,  that  a  commissioner  should  be 
appointed  for  that  purpose,  which  was  done,  and  a  deed  made 
to  White  by  a  commissioner.  Soon  after  which,  complainants 
tendered  to  White  fifty  dollars,  and  demanded  a  deed  from 
him  for  Ann's  share,  which  he  refused,  and  this  bill  was  filed 
for  a  conveyance. 

The  defendant  in  his  life-time  answered  the  bill  in  full, 
avowing  therein  that  Abraham  Wimberly  was  the  real  owner 
of  the  pre-emption,  and  that  he  had  purchased  it  of  Wimberly 
and  paid  him  for  it,  and  alleges  he  was  advised  by  his  counsel 
to  take  the  deed  from  Morgan's  heirs  for  the  land. 

The  question  is  presented  by  tliese  pleadings,  was  this  pre- 
emption right  a  chattel  interest  merely,  which  would  pass  by 
parol,  or  such  an  interest  in  land  as  to  require  a  writing  to 
prove  a  transfer  ?  The  court  below  held  it  was  a  chattel 
interest  merely,  and  dismissed  the  bill. 

We  are  of  opinion  this  right  is  not  a  mere  chattel  interest. 
The  pre-emption  laws  grant  to  the  pre-eraptor  an  estate  in  laud 
upon  conditions  which  become  absolute  upon  the  performance 
of  those  conditions.  MoGonnell  v.  Wilcox,  1  Scam.  344:;  Isaacs 
V.  Steel,  3  id.  97 ;  Bruner  v.   Manlove,  id.  339.     It  has  been 
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• 

said  by  this  court  in  subsequent  cases,  that  the  interest  acquired 
by  a  pre-emption  right  is  not  an  estate  within  any  definition 
known  to  the  common  law.  It  is  not  an  interest  in  the  legal 
title,  but  merely  a  right  of  occupancy  for  the  time  being,  with 
the  privilege  of  purchasing  at  some  future  period,  at  the  stipu- 
lated price ;  such  interests,  however,  are  regarded  by  the  courts 
of  this  State  as  property,  which  may  pass  by  deed  or  other 
transfer  [Delauney  v.  Burnett^  4  Gilm.  454 ;  May  v.  Symms^ 
20  111.  95),  and  is  liable  to  be  taken  and  sold  on  execution,  and 
of  passing  to  an  assignee  under  a  decree  of  bankruptcy.  Turney 
V.  Saunders,  4  Scam.  527 ;  French  v.  Carr,  2  Gilm.  664. 

The  interest  in  the  land. acquired  by  the  pre-emption  is  such 
an  interest  as  descends  to  th©  heir  at  law,  and  does  not  go  to 
the  executor  or  administrator,  and  so  it  appears  the  defendant, 
White,  treated  it,  by  taking  first  a  bond  from  all  the  heirs 
except  this  complainant  Ann,  and  afterward  a  deed  for  the 
land  from  all  of  them  with  the  exception  named.  Had  Morgan 
lived  to  take  the  deed  executed  by  the  railroad  company  to 
him,  there  could  be  no  doubt  of  Ann  Lester's  right  to  one-fifth 
as  one  of  his  five  heirs  at  law. 

The  defendant.  White,  holding  under  a  deed  executed  by  a 
commissioner  under  an  order  of  court,  the  efi'ect  of  which  it  is 
insisted  divested  the  title  out  of  the  railroad  company  and 
vested  it  in  White,  it  could  only  be  to  the  extent  of  his  con- 
vej^ance  from  the  heirs ;  and,  as  Ann  Lester  did  not  convey  her 
interest,  and  White's  deed  includes  that  interest,  justice  and 
equity  would  require  that  it  should  be  released  and  conveyed 
to  her,  on  payment  of  her  proportionate  share  of  the  purchase 
money  with  interest  thereon. 

The  decree  of  the  court  below  dismissing  the  bill  is  reversed, 
and  the  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 

Decree  reversed. 
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Charles  D.  Arter 

V. 

Joel  S.  Byington. 

Contracts — parties  to  illegal  contracts  —  must  abide  the  eonseqtiences. 
During  the  late  civil  war,  one  B.  engaged  in  illicit  trade  with  the  enemy,  was 
detected  by  A.,  and,  to  prevent  his  exposure  to  the  authorities,  he  paid  A. 
$1,000.  Seld,  that  B.  could  not  recover  it  back.  The  law  afiTords  no  relief  to 
joint  actors  in  an  unlawful  scheme. 

Appeal  from  the  Circuit  Court  of  Alexander  county ;  the 
Hon.  William  H,  Green,  Judge,  presiding. 

This  was  an  action  of  assumpsit  instituted  in  the  court  below, 
by  the  appellee  against  the  appellant,  to  recover  back  the  sum 
of  $1,000,  alleged  to  have  been  paid  by  him  to  the  appellant  as 
a  bribe.  It  appears  that,  during  the  late  civil  war,  appellee 
was  engaged  in  unlawful  commerce  with  the  public  enemy,  in 
which  he  was  discovered  by  appellant,  and,  to  prevent  his  ex- 
posure to  the  authorities  of  the  government,  he  paid  appellant 
the  sum  of  $1,000.  The  case  was  tried  before  a  jury,  who 
found  a  verdict  for  the  plaintiff  for  the  amount  claimed,  to 
reverse  which  the  case  is  brought  to  this  court  by  appeal. 

Messrs.  Mulket,  Wall  &  Wheeler,  for  the  appellant. 

Messrs.  O'Melvent  &  Houck,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  this  case  was  a  merchant  in  Cairo,  and  in 
1865  sold  a  quantity  of  powder  and  shot  under  circumstances 
«^hich  excited  the  suspicion  of  the  defendant,  that  the  articles 
were  designed  for  the  use  of  the  rebel  States.  The  defendant 
seized  the  goods,  as  they  were  being  loaded  at  night  into  a  skiff, 
and  attempted  to  arrest  the  persons  loading  them,  but  they 
escaped.  He  then  saw  the  plaintiff,  and  threatened  he  would 
close  his  store  and  report  him  to  the  United  States  marshal, 


1867.]  Hoy  v.  Hoy.  469 

Syllabus. 

unless  the  plaintiff  would  pay  him  a  thousand  dollars.  The 
plaintiff  paid  the  money,  and  now  brino^s  this  action  to  recover 
it  back.  In  the  Circuit  Court,  verdict  and  judgment  went  for 
the  plaintiff. 

The  defendant  in  the  Circuit  Court  asked  an  instruction  to 
the  effect,  that,  if  the  plaintiff  was  selling  military  goods  under 
circumstances  tending  to  show  he  knew  they  were  designed  for 
the  use  of  the  public  enemy,  and  if  he  bribed  the  defendant  by 
the  payment  of  a  thousand  dollars,  not  to  report  him  to  the 
authorities,  and  the  defendant  did  not  report  him,  he  can  not 
now  recover  back  the  money.  This  instruction  should  have 
been  given.  It  is  a  very  clear  case  for  the  application  of  the 
maxim,  "(5«  Uirpi  causa  non  oritur  actio.''''  If  the  plaintiff 
was  engaged  in  unlawfal  commerce  with  the  public  enemy, 
supplying  them  clandestinely  witli  the  means  of  prosecuting 
their  war  against  the  government,  it  was  the  duty  of  the  de- 
fendant to  apprise  the  proper  authorities  with  a  view  to  the 
stoppage  of  such  illicit  trade ;  and,  if  the  plaintiff  paid  the 
defendant  money  to  secure  his  complicity  in  these  proceedings, 
he  must  abide  by  his  own  act.  The  law  leaves  such  parties 
where  it  finds  them.  Joint  actors  in  a  wrongful  scheme,  the 
law  will  not  stoop  to  inquire  whether  one  party  has  gained  an 
advantage  over  the  other  in  its  prosecution. 

The  instructions  asked  for  defendant  should  have  been  given, 
and  those  given  for  plaintiff  should  have  been  refused. 

Judgment  reversed. 


Thomas  S.  Hoy 

V. 

Baetholomew  Hoy. 

1.  Pleading  —  averments.  Where  an  agreement  under  seal  contains  a 
number  of  covenants  to  be  performed  by  one  party,  and  the  other  party,  in 
consideration  of  such  covenants,  agrees  to  perform  an  act,  the  first  are  pre- 
cedent covenants,  and  their  performance  must  be  averred  and  proved  to  warrant 
a  recovery  on  the  latter  and  dependent  covenant. 


470  Hoy  v.  Hoy.  [June  T., 

Opinion  of  tlie  Court. 

2.  Action  —  debt  or  covenant.  Where  a  party  covenants  to  pay  a  specified 
Bum  of  money,  annually,  for  ten  years,  on  a  specific  day  in  each  year,  debt  is 
the  proper  remedy,  notwithstanding  the  agreement  contains  other  covenants, 
the  performance  of  which  are  precedent  to  the  payment  of  the  money. 

3.  Debt  —  lies  where.  The  action  of  debt  lies  on  a  lease  for  the  recovery  of 
rent  in  arrear,  on  an  annuity  deed  for  the  recovery  of  the  annuity,  and  on  a 
mortgage  to  recover  the  mortgage  debt. 

4.  Debt  —  when  it  will  not  lie.  The  action  of  debt  wiH  not  lie  to  recover 
on  a  bond  for  the  payment  of  a  sum  of  money  payable  by  installments,  until 
the  last  is  due  ;  but  it  will  lie  to  recover  money  payable  at  different  times,  for 
a  specified  period  of  time. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;  the  Hon. 
S.  L.  Betan,  Judge,  presiding. 

This  was  an  action  of  debt,  instituted  by  Bartholomew  Hoy, 
in  the  Randolph  Circuit  Court,  to  the  September  Term,  1866, 
against  Thomas  S.  Hoy.  The  declaration  contained  but  one 
count,  on  articles  of  agreement  under  seal.  Defendant  craved 
oyer  of  the  instrument  sued  on,  and  demurred  to  the  declara- 
tion. 

The  court  overruled  the  demurrer,  and,  defendant  electing  to 
abide  by  his  demurrer,  the  court  rendered  judgment  for  the 
plaintiff,  for  $600  debt,  and  $54  damages.  Defendant  brings 
the  case  to  this  court  by  appeal,  and  assigns  for  error  the  over- 
ruling his  demurrer,  and  the  rendition  of  the  judgment. 

Mr.  Thomas  G.  Allen  and  Mr.  William  H.  Baenum,  for 
the  appellant. 

Messrs.  W.  Stokee,  and  Johnson  &  HLartzell,  for  the  appellee. 

Mr.  Justice  "Walkee  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  brought  by  appellee  in  the  Ran- 
dolph Circuit  Court  against  appellant.  The  declaration  avers 
that,  "  by  a  certain  indenture  then  and  there  made  between 
the  said  plaintiff  of  the  one  part  and  the  said  defendant  of  the 
other  part,  he,  the  said  defendant,  for  the  consideration  therein 
mentioned,  did  promise  and  agree  to  pay,  or  cause  to  be  paid, 
for  and  during  the  term  of  ten  (10)  years,  provided  the  said 
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plaintiff  slioald  so  long  live,  otherwise  during  his  life,  the  sum 
of  $300  each  and  every  year,  punctually  on  or  before  the  25th 
day  ol'  April  of  each  and  every  year."  It  is  further  averred 
that,  after  the  making  the  indenture,  and  within  ten  years  of 
its  date,  the  sum  of  $600  of  tlie  annuity  or  yearly  charge  be- 
came due  and  owing  from  the  defendant  to  plaintiff,  and  is 
still  clue  and  owing,  whereby  an  action  had  accrued. 

ApneHant  craved  oyer  of  the  instrument  sued  on,  and  de- 
murred to  the  declaration.  It  appeared,  when  the  instrument 
was  set  out  on  oyer,  that  it  contained  several  covenants  bind- 
ing upon  each  party.  Appellee  had  bound  himself  that  he 
would  not  intermeddle  with  the  farm  or  authorize  others  to  do 
so,  but  would  withdraw  therefrom  save  as  a  visitor,  and  Avould 
leave  appellant  in  peaceable  i30ssession  of  the  farm  and  pro- 
ceeds thereof;  that  he  would  make  no  charges  for  the  services 
of  his  wife  or  minor  children  ;  that  he  would  sell  and  deliver 
to  appellant  within  thirty  days,  and  as  soon  as  the  price  should 
be  determined,  in  the  manner  therein  specified,  all  of  his  farm 
implements  pertaining  to  the  premises,  including  teams,  wagons, 
harness,  etc.,  and  all  of  the  goods  and  chattels  on  the  farm, 
except  one  horse,  his  books,  papers  and  personal  wardrobe,  but 
the  household  and  kitchen  furniture,  which  is  reserved  for  the 
free  use  of  the  family,  and  still  others  that  are  obligatory  on 
appellee. 

"When  it  is  remembered  that  this  covenant  to  pay  the  money, 
and  upon  which  this  action  is  based,  is  expressly  upon  the  con- 
sideration of  the  covenants  entered  into  by  appellee,  it  will  be 
seen  that  appellant's  liability  to  pay  depended  upon  a  perform- 
ance of  appellee's  precedent  and  dependent  covenants.  A 
performance  should,  therefore,  have  been  averred  and  proved. 
Every  averment  in  the  declaration  might  be  admitted  to  be 
true,  and  still  appellant  not  be  liable  under  his  covenant. 
Suppose  he  had  foiled  to  deliver  possession  of  the  personal 
property,  or  had  controlled  the  farm  to  the  exclusion  of  aj^pel- 
lant,  would  any  one  suppose  that  he  would  be  liable  to  pay 
this  money  ?  A  party  nmst  show  from  the  whole  instrument, 
and  the  averments  of  his  declaration,  that  he  has  a  right  to 
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recover.  Appellant's  liability  did  not  grow  out  of  this  cove- 
nant alone,  but  upon  the  performance  of  the  covenants  entered 
into  by  appellee,  and  upon  whicli  this  covenant  depended.  For 
the  want  of  an  averment  of  proper  performance  by  appellee, 
the  declaration  was  substantially  defective,  and  the  demurrer 
should  have  been  sustained. 

It  is  likewise  insisted,  that  the  action  is  misconceived,  and 
that  covenant  alone  could  be  maintained  if  there  has  been  a 
breach.  It  is  a  fundamental  rule  that  debt  may  be  maintained 
wherever  a  sum  certain,  or  such  as  may  be  reduced  to  a  cer- 
tainty by  computation,  is  due.  But  where  an  act  is  to  be 
performed,  and  the  damages  sustained  by  its  breach  can  only 
be  ascertained  by  proof,  then  covenant  or  assumpsit  must 
be  brought,  depending  upon  the  nature  of  the  contract.  In 
the  case  under  consideration,  the  sum  is  specified,  certain,  de- 
pending neither  on  computation  nor  proof.  It  provides  for  the 
payment  of  a  specified  sum,  annually  for  ten  years,  and  on  a 
particular  day  in  each  year.  And  the  practice  is  long  and 
uniformly  established  that  debt  will  lie  for  the  recovery  of 
installments  of  rent  due  on  a  lease,  and  it  seldom  happens  that 
there  are  not  numerous  covenants,  precedent  or  mutual  and 
dependent,  embraced  in  a  lease.  The  same  is  true  of  annuity 
deeds,  and  the  action  will  lie  for  the  recovery  of  annuities. 
An  action  of  debt  also  lies  to  recover  a  sum  of  money  due  on 
a  mortgage. 

It  has,  however,  been  held  that  debt  will  not  lie  where  a 
gross  sum  is  payable  by  installments  until  the  last  falls  due.  2 
Saund.  306,  note  6.  But  in  this  case  the  obligation  is  only  for 
the  payment  of  a  certain  sum  annually.  The  several  payments 
do  not  constitute  a  part  of  a  gross  sum.  Each  payment  is 
separate  and  distinct.  We  must,  therefore,  hold  that  the  ac- 
tion will  lie.     But,  for  the  reasons  given,  the  judgment  is 

reversed  and  the  cause  remanded. 

Judgment  reversed. 
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E.  Wesley  Myatt 

V. 

Murphy  Myatt,  Administratrix,  etc.,  et  al. 

1.  Eyidence — proof  of  former  marriage — what  insufficient  to  establish.  In 
a  proceeding  to  revoke  letters  of  admiuistration  which  had  issued  to  the  widow 
of  M.  deceased,  upon  the  ground,  that,  at  the  time  of  her  intermarriage  with 
deceased,  she  had  another  husband,  one  W,,  then  li\ing, — held,  that  the  proof 
of  such  former  marriage,  consisting  simply  of  general  report  to  that  efifect,  and 
of  the  fact  of  cohabitation  together  as  husband  and  wife,  with  one  or  more 
children  born  to  them,  is  not  sufficient  to  establish  it. 

2.  Marriage  — presumption  that  parties  living  together  are  married  —  may 
be  rebutted.  While  the  presumption  of  law  is  always  in  favor  of  a  marriage 
between  parties  cohabiting  together  as*  man  and  wife,  yet  such  presumption 
may  be  rebutted. 

3.  Evidence  —  admissions  —  when  insufficient  to  prove  marriage.  Nor,  in 
such  case,  will  proof  of  her  admissions  that  she  was  married  to  such  other 
person,  coupled  with  the  fact  of  cohabitation  as  man  and  wife,  establish  such 
former  marriage. 

4.  Marriage  —  issue  of  a  void  marriage,  have  no  right  to  administer  on  the 
estate  of  tlie  deceased  parent.  And  in  such  case,  if  the  marriage  with  deceased 
were  void,  the  issue  are  illegitimate,  and  do  not  stand  in  a  position  to  apply 
fop  a  revocation  of  the  letters  of  administration,  they  having  no  right  to  admin- 
ister upon  the  estate. 

5.  Same  —  legality  of — sliould  not  be  determined  in  a  collateral  proceeding. 
The  legality  of  the  marriage  ought  not  to  be  determined  in  a  collateral  pro- 
ceeding to  revoke  letters  of  administration  granted  to  the  widow;  other 
proceedings  should  be  instituted,  whereby  the  whole  merits  of  the  case  can  be 
fully  investigated. 

Writ  of  Error  to  the  Circuit  Court  of  Bond  county ;  the 
Hon.  J,  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  fully  stated  in  the  opinion. 

Mr.  H.  K.  S.  O'Melvent,  for  the  plaintiff  in  error. 

Mr.  S.  P.  Moore,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 
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This  was  an  application  to  the  County  Court  of  Bond  county, 
to  revolve  certain  letters  of  administration,  which  had  been 
granted  by  that  court  to  Mrs.  Murphy  Myatt  and  Williamson 
Plant,  on  the  estate  of  Alexander  Myatt,  deceased.  The  court 
decided  against  the  application,  and  an  appeal  was  taken  to 
the  Circuit  Court  with  the  same  result,  that  court  finding  that 
Murphy  Myatt  was  the  widow  of  Alexander  Myatt,  deceased. 
The  application  to  revoke  the  letters  was  made  by  one  E. 
"Wesley  Myatt,  who  states,  in  his  affidavit  in  support  of  the 
application,  that  Murphy,  when  she  married  Alexander  Myatt, 
had  a  husband  named  William  Wilmarth  then  living,  and  that 
her  subsequent  marriage  with  Alexander  Myatt  was,  for  that 
reason,  void.  Affiant  states  that  the  children  of  Myatt  are 
entitled  to  the  administration,  and  that  he  is  one,  and  that 
Williamson  Plant  is  not  one  of  the  next  of  kin  to  the  deceased 
intestate. 

The  proof  shows  that  William  Wilmarth  and  Murphy  Sugg, 
now  Murphy  Myatt,  lived  together  as  man  and  wife  and  had 
two  children  born  to  them,  and  that  she  said  she  was  married 
to  Wilmarth,  tliough  it  is  not  proved  he  ever  said  so ;  but,  on 
the  contrary,  it  was  proved,  without  objection,  by  appellant, 
that  Wilmarth  admitted,  when  he  was  living  with  Murphy,  he 
had  a  wife  living  in  East  Tennessee  and  a  son  by  her.  Wil- 
marth and  Murphy  Sugg  lived  together  from  about  1827  to 
about  1829,  one  or  two  years;  when  he  went  off  and  came 
back,  and  then  left  to  get  his  boy.  In  1832  Murphy,  under 
her  maiden  name  of  Murphy  Sugg,  was  regularly  married  by 
a  license  duly  issued  to  Alexander  Myatt,  and  has  a  family  of 
six  children  by  him,  most  of  them  grown. 

The  proof  of  her  marriage  with  Wilmarth  is  that  of  general 
report,  and  of  their  cohabiting  together  as  man  and  wife  and 
having  one  or  more  children  born  to  them.  The  presumptions 
of  law,  undoubtedly,  are  always  in  favor  of  a  marriage  between 
parties  who  are  living  together  as  husband  and  wife,  but  it  is 
only  a  presumption  and  may  be  rebutted. 

At  the  time  of  their  cohabitation,  the  statute  on  the  subject 
of  marriage  was   substantially  the   same   as   it   is   now,    and 
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required  a  license  from  the  clerk  of  the  County  Court,  who 
was  to  keep  a  record  of  the  issuing  of  it,  and  make  a  registry 
of  it,  with  the  return  of  the  magistrate  or  minister  of  the 
gospel  before  whom  the  marriage  was  declared,  in  a  book  to  be 
kept  for  that  purpose.  Publication  in  church  was  allowed 
instead  of  a  license,  but  not  one  marriage,  so  far  as  our  knowl- 
edge or  information  extends,  took  place  in  that  mode,  at  that 
early  day,  in  any  Protestant  church  in  this  State. 

It  appears  from  the  record,  that  an  attempt  was  made  by 
search,  to  produce  the  license  under  which  Wilmarth  and 
Murphy  Sugg  were  married,  but  it  was  fruitless.  This  fact, 
and  the  fact  that  she  did,  as  Murphy  Sugg,  in  1832,  soon  after 
Wilmarth  left  her,  obtain  a  regular  license  from  the  proper 
authority,  to  be  joined  in  marriage  with  Alexander  Myatt, 
which,  if  she  had  a  lawful  husband  living  at  the  time,  would 
have  subjected  her  to  a  prosecution  for  bigamy,  to  be  followed 
by  confinement  in  the  penitentiary,  and  to  a  line  of  one  thou- 
sand dollars,  goes  far  to  show  that  she  and  Wilmarth  were  not 
really  married,  but  were  living  iu  a  state  of  concubinage,  she 
knowing  at  the  time  that  "Wilmarth  had  a  wife  living. 

It  is  difficult  to  believe,  though  bigamists  are  not  in  this  age 
of  the  world  rare, — in  the  purer  days  of  the  republic,  five  and 
thirty  years  ago,  they  were, — that  she  would  have  incurred 
such  peril,  the  proof  to  convact  her  being  so  attainable.  It  is 
more  rational  to  suppose  Wilmarth  had  communicated  the  fact 
to  her  that  he  had  a  wife  living,  and,  when  the  final  separation 
took  place,  she  was  free  to  enter  into  the  engagement  she  did 
with  Alexander  Myatt,  deceased.  This,  view  of  the  case  saves 
a  large  and  respectable  family  from  the  odium  of  bastardy,  and 
does  no  violence  to  any  of  the  facts  apparent  in  the  case  or  any 
principle  of  law.  If  her  marriage  with  Wilmarth  could  be 
proved  by  her  own  admission,  and  cohabitation  established  by 
them  or  from  witnesses,  then  his  repeated  admissions  that  he 
had  another  wife  living  at  the  time,  ought  also  to  be  considered. 
She,  herself,  may  have  believed  she  was  the  wife  of  Wilmarth, 
and  it  is  not  difiicult  to  perceive  the  reasons  which  would  induce 
her  so  to  declare,  but  the  fact  of  ifiarriage  is  not  proved,  and 
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the  presumption  from  cohabitation  is  rebutted  by  the  facts  of 
the  case. 

On  the  whole,  we  are  satisfied  the  County  Court  and  the 
Circuit  Court  decided  properly  in  refusing  the  revocation  of  the 
letters,  not  only  for  the  reasons  we  have  given,  but  for  the  fur- 
ther reason,  it  is  not  shown  what  right  the  appellant  here  had 
to  make  the  application  to  revoke  them,  when,  if  he  is  a  son  of 
Alexander  Myatt,  we  must  presume  —  for  there  is  nothing  to  the 
contrary  stated  in  his  afiidavit  —  that  Murphy  is  his  mother,  and 
if  she  was  not  the  wife  of  his  father,  Alexander,  he  himself,  being 
her  son,  is  illegitimate,  and  not  entitled  to  make  application 
for  a  revocation,  he  having  no  right  to  administer  on  the  estate. 
His  affidavit  does  not  show  he  is  a  son  of  Alexander  Myatt, 
deceased,  by  a  former  wife,  and  there  is  no  allegation  or  proof 
that  the  deceased  had,  at  any  time,  any  other  wife.  The  infer- 
ence therefore  is,  that  appellant  is  the  son  by  Murphy  Myatt. 
There  is  no  proof  in  the  record  that  he  is  next  of  kin,  or  entitled 
to  any  rights  in  the  estate  of  Alexander  Myatt. 

We  are,  moreover,  of  the  opinion  that  in  this  collateral  way 
this  marriage  ought  not  to  be  declared  void  and  a  respectable 
family  of  children  bastardized.  Some  other  proceeding  should 
be  instituted  for  such  purpose,  wherein  the  whole  merits  could 
be  fully  investigated. 

"We  perceive  no  grounds  of  error  in  the  record  sufficient  to 
reverse  the  judgment,  and  accordingly  affirm  the  same. 

Judgment  affivTned. 


Henry  Koester 
Henry  Esslinger. 

Nhw  TRiAii  —  verdict  against  the  evidence.  A  sued  B  for  work  and  labor 
performed  for  him.  Both  parties  were  sworn,  and  the  defendant  testified  that 
he  had  paid  plaintiff  in  full,  and  was  corroborated  in  this  by  other  witnesses, 
who  worked  for  defendant,  in  the  same  shop  with  plaintiff,  and  who  testified 
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that  defendant  paid  his  workmen  every  week,  and  never  delayed  longer  than 
two  weeks,  and  that  they  had  seen  plaintiff  paid  nearly  every  week.  Held,  that 
a  verdict  of  the  jury  in  favor  of  the  plaintiff  was  unwarranted. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the  Hon. 
J.  Gillespie,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  originally  brought  by  the 
appellee  against  the  appellant,  in  the  City  Court  of  East  St. 
Louis,  where  a  trial  was  had,  and  judgment  rendered  for  $71 
and  costs  of  suit.  Appellant  appealed  from  this  judgment  to 
the  Circuit  Court  of  St.  Clair  county,  and  judgment  was  there 
rendered  in  favor  of  appellee  for  $300 ;  whereupon,  the  defend- 
ant below  brings  the  cause  to  this  court  by  appeal. 

Mr.  Wm.  H.  Undeewood,  for  the  appellant. 

Mr.  J.  B.  Undeewood  and  Mr.  S.  P.  Davis,  for  the  appellee. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

It  was  proved  in  this  case  that  the  plaintiff  worked  for  the 
defendant,  in  his  wagon  shop,  from  September,  1864,  to  April, 
1866,  with  the  exception  of  about  three  months.  The  only 
controversy  was,  whether  he  had  been  paid.  The  parties  were 
both  sworn.  The  plaintiff  testified  he  had  been  paid  in  all  only 
$235.  The  defendant  testified  he  had  paid  him  in  full.  The 
jury  gave  the  plaintiff  a  verdict  for  $300,  which  was  far  too 
small  if  they  believed  the  testimony  of  the  plaintiff.  But  the 
testimony  of  the  defendant  is  strongly  corroborated  by  that  of 
other  witnesses.  Other  workmen  in  the  same  shop  swore,  that 
defendant  paid  his  men  generally  every  week,  and  never  de- 
layed longer  than  two  weeks,  and  that  they  had  seen  the 
plaintiff  paid  nearly  every  week.  These  statements,  considered 
in  connection  with  the  great  improbability  that  the  plaintiff 
would  continue  at  work  until,  according  to  his  own  statement, 
his  wages  unpaid  amounted  to  nearly  $1,000,  while  the  other 
workmen  were  paid  in  full  every  week  or  fortnight,  compel  us 
to  regard  the  verdict  as  clearly  against  the  evidence.  W6 
think  there  should  be  another  trial. 

Judgment  reversed. 
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George  Williams  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

1.  Jury  —  when  discharged,  their  powers  terminate.  Where,  by  agreement, 
on  t  le  trial  of  a  party  charged  with  larceny,  the  jury  found  their  verdict,  sealed 
it,  left  it  with  the  clerk  and  separated  ;  and  it,  when  opened  next  day,  was  found 
to  be  defective  in  not  finding  the  value  of  the  property  stolen,  —  it  is  error,  three 
days  after  they  agreed  to  tjieir  verdict,  to  get  them  together  and  have  them 
supply  the  defect. 

2.  Same  — w)Ae?i  discharged,  the  court  has  no  power  to  impanel.  Where  a 
j  ury  is  discharged,  they  cannot  be  again  impaneled  in  the  case,  without  the 
consent  of  the  parties. 

3.  Verdict  —  amendment  of.  Where  the  parties  agree  that  a  jury  may, 
seal  their  verdict  and  separate,  and  if  the  verdict  is  defective  it  should  be 
amended  unless  otherwise  expressed,  this  could  only  be  held  to  apply  to  matter 
of  form,  and  not  to  substance,  —  and  the  value  of  the  property  stolen  is  sub- 
stance, as  upon  it  depends  the  grade  of  the  offense  and  the  punishment. 

4.  Jury — separation.  To  permit  a  jury  to  mingle  three  days  after  hear- 
ing the  evidence,  with  the  community,  and  then  to  come  together  and  find 
an  essential  fact  in  the  case,  would  be  attended  with  danger  to  liberty,  and  in 
disregard  of  all  of  the  safeguards  thrown  around  the  accused  to  secure  a  fair 
and  impartial  trial. 

5.  Same.  When  a  j  ury  is  thus  discharged,  the  further  consideration  of  the 
case  is  as  clearly  out  of  their  power  as  if  they  had  come  into  court  and  their 
verdict  received,  and  they  discharged.  This  seems  to  be  supported  by  reason 
as  well  as  authority. 

Writ  of  Ekkor  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Betan,  Judge,  presiding. 

At  the  March  Term,  1865,  of  the  Marion  Circuit  Court,  the 
grand  jury  presented  an  indictment  against  A.  Munroe  and 
George  Williams,  for  stealing  several  hundred  dollars'  worth 
of  United  States  treasury  notes.  They  were  apprehended, 
arraigned,  and  pleaded  not  guilty. 

On  the  25th  of  March,  at  same  term,  a  trial  was  had  before 
the  court  and  a  jurj'.  After  hearing  the  evidence  and  the  argu- 
ments of  counsel,  and  being  instructed  by  the  court,  it  was 
agreed  by  the  parties,  that,  when  the  jury  agreed  upon  their 
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verdict,  tliej  might  seal  it,  place  it  in  tlie  hands  of  the  officer 
having  them  in  charge,  and  then  tliej  might  disperse.  They 
retired,  found  a  verdict,  placed  it  in  the  hands  of  the  officer, 
and  separated. 

On  the  next  day,  when  the  verdict  was  read,  it  was  found  to 
be  defective  in  not  finding  the  value  of  the  property.  The 
court  tJiereupon  directed  the  sheriff  to  require  the  jury  to  again 
come  into  court.  And,  on  the  29th  of  March,  1865,  the  jury, 
having  come  together,  on  being  called  answered  to  their  names, 
when  the  case  was  again  given  to  them  |br  further  considera- 
tion, when,  after  retiring,  they  returned  another  verdict,  which 
also  being  found  to  be  defective,  they  again  retired  and  returned 
into  court  a  verdict  in  form,  and  fixing  the  time  of  the  confine- 
ment of  the  defendants  at  five  years  in  the  penitentiary. 

Defendants  thereupon  entered  a  motion  for  a  new  trial,  upon 
the  ground,  that  the  jury  after  they  were  discharged  from  the 
further  consideration  of  the  case  were  convened,  and  the  case 
Again  submitted  to  them  to  amend  their  verdict  by  finding  a 
material  fact.  The  facts  were  shown  by  affidavits.  The  court 
overruled  the  motion,  and  rendered  judgment  on  the  verdict, 
and  sentenced  defendants  to  the  penitentiary. 

They  bring  the  case  to  this  court  on  error,  and  ask  a  reversal 
because  the  court  below  overruled  the  motion  for  a  new  trial. 

Mr.  B.  B.  Smith,  for  the  plaintiff  in  error. 

Mr.  R.  G.  Ingersoll,  Attorney  General,  for  the  people. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 

After  the  evidence  was  heard,  counsel  had  argued  the  case, 
and  the  court  had  instructed  the  jury,  they  retired  to  consider 
of  their  verdict,  under  an  agreement  of  the  counsel  in  the  case, 
that  they  might  seal  their  verdict,  place  it  in  the  hands  of  the 
officer  having  them  in  charge,  and  separate.  On  the  next  day  the 
parties  appeared.  The  clerk,  having  received  the  sealed  verdict, 
read  it,  but,  being  defective  in  not  finding  the  value  of  the 
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property  stolen,  it  was  not  received  bj  the  court.  The  court 
thereupon  directed  the  sheriff  to  recall  the  jury,  and  require 
them  to  come  into  court  and  amend  the  verdict ;  and  subse- 
quently, three  days  after  they  found  and  delivered  their  verdict 
sealed  up,  the  jury  came  into  court,  and  under  the  direction  of 
the  court  they  retired  to  further  consider  of  their  verdict.  They 
again  returned  a  verdict,  which  being  defective,  they  retired, 
aud  subsequently  brought  in  the  verdict  upon  which  this  judg- 
ment is  rendered.  Plaintiffs  in  error  entered  a  motion  for  a 
new  trial,  which  the  court  overruled,  and  rendered  judgment 
on  the  verdict. 

The  action  of  the  court  in  recalling  the  jury,  and  permitting 
them  to  find  a  new  verdict,  or  to  amend  the  one  already 
returned,  it  is  urged  was  such  an  irregularity  as  required  the 
Circuit  Court  to  grant  a  new  trial.  It  is  insisted,  that,  when 
the  jury  found  their  verdict  and  separated,  under  the  agreement 
of  the  parties,  they  were  thereby  discharged  from  further  con- 
sideration of  the  case,  and,  having  been  discharged,  the  court 
had  no  power  to  again  impanel  them,  without  the  consent  of 
the  accused,  to  find  a  further  verdict.  It  seems  that  counsel  in 
the  case,  at  the  time  the  jury  first  retired,  agreed  to  the  amend- 
ment of  the  verdict,  if,  when  it  was  opened,  it  was  found  to  be 
defective;  but,  when  it  M^as  read,  the  attorneys  differed  as  to 
the  terms  of  the  agreement ;  but  the  court  understood  it  to  be 
that  it  might  be  amended,  so  as  to  put  it  in  form.  If,  then, 
this  was  the  agreement,  it  did  not  extend  to  substance  ;  and, 
as  the  finding  of  the  value  of  the  property  determines  the  char- 
acter of  the  crime  whether  it  is  grand  or  petit  larceny,  that 
part  of  the  verdict  is  essential  and  of  its  substance.  There  can 
be  no  pretense  that  this  amendment  was  only  putting  thfe  ver- 
dict in  form.  Without  such  a  finding  the  judgment  could  not 
be  sustained. 

Our  system  of  jurisprudence  has  always  been  marked  for 
the  studious  care  that  it  observes,  in  all  of  its  forms,  to  guard 
the  accused  against  an  unfair  trial.  This  is  a  fundamental 
requirement,  which  is  secured  by  the  Constitution.  The  law 
requires  that  the  jury  shall  be  impartial,  shall  be  sworn,  and 
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shall  hear  the  evidence,  and  shall  separate  from  others,  and 
privately,  unaided,  and  free  from  all  improper  influences,  find 
their  verdict  on  the  law  and  the  evidence.  It  requires  the 
officer  to  be  sworn,  that  he  will  take  them  to  a  private  place ; 
will  keep  them  together ;  that  he  will  not  permit  others  to 
converse  with  them,  and  the  law  prohibits  him  from  doing  so, 
except  to  ask  them  if  they  have  agreed  upon  a  verdict.  It  is 
designed  that  the  jury  shall  be  placed  beyond  all  outside  or 
improper  influences ;  that  they  shall  not  know  what  others 
think  of  the  case,  or  that  opportunities  should  be  had  for 
tampering  with  them.  To  permit  a  jury  to  disperse,  and 
mingle  with  the  community  at  large,  for  three  days,  without 
being  under  a  charge  from  the  court  not  to  converse  them- 
selves, nor  permit  others  to  converse  with  them,  or  in  their 
presence,  about  the  case,  would  be  to  afford  every  facility  for 
operating  on  the  minds  of  the  jury,  and  might  be  highly 
prejudicial  to  the  fair  administration  of  justice. 

Y\gain,  it  is  not  probable,  that  the  parties  would  have  con- 
sented to  the  separation  of  the  jury,  without  being  charged 
by  the  court  as  to  their  duties,  if  they  had  supposed  they  were 
to  be  again  convened  to  find  a  further  verdict.  From  the 
statement  of  the  agreement,  as  understood  by  the  court,  it 
must  have  been  intended,  that  the  jury  were  to  be  discharged 
from  the  further  consideration  of  that  cause,  when  they  had 
sealed  their  verdict  and  placed  it  in  the  hands  of  the  officer. 
The  jury  must  have  so  understood  it,  as  they  did  not  meet  the 
court  the  next  morning,  and  only  came  together  again  when 
required  by  the  court. 

It  must  have  been  so  regarded  by  the  court,  as  the  jury 
were  not  required  to  meet  the  court  when  it  next  convened. 
We  are  clearly  of  the  opinion,  that  it  was  intended  to,  and 
did,  discharge  the  jury  by  permitting  them  to  separate,  as 
much  so  as  if  they  had  come  into  court,  their  verdict  had 
been  read,  and  the  court  had  said  to  them  that  they  were  dis- 
charged from  any  further  consideration  of  the  case,  and  they 
had  dispersed.  And  we  apprehend,  that  in  such  a  case  no  one 
would  contend,  that  they  could  be  brought  together  to  find 
31  — 44th  III. 
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another  verdict,  or  to  amend  the  one  ah-eady  found  in  any 
material  part. 

If  they  may  be  called  together  three  days  after  finding  their 
verdict  and  being  discharged,  how  long  might  the  power  be 
exercised  ?  Would  it  end  with  the  term,  or  might  it  be  exer- 
cised at  the  next,  or  until  prevented  by  the  death  of  a  portion 
of  the  jurors?  If  the  jury  might,  under  such  circumstances, 
be  permitted  to  be  called  together,  and  make  an  amendment 
of  this  character,  why  not  any  other,  even  extending  the  time 
of  the  confinement  in  the  penitentiary  to  a  much  greater 
period?  Such  a  practice  is  certainly  too  loose  to  be  sanctioned. 
If  allowed  in  one  class  of  felonies  it  must  be  in  others,  even 
where  life  is  at  stake.  After  a  jury  has  been  discharged  the 
case  is  beyond  their  control.  Sargent  v.  The  State,  11  Ohio, 
477 ;  1  Bishop's  Grim.  Law,  830.  The  rule  is  supported  by 
reason  as  well  as  by  authority. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Marion  County 
William  Harper. 

Appeals  —  vdU  not  lie  from  decision  of  Circuit  Court  in  proceedings  to 
locate  highways.  Under  the  38th  section  of  the  statute  relative  to  public  roads, 
and  the  authority  of  the  case  of  the  County  of  Sangamon  v.  Brown,  13  111. 
210,  the  decision  of  a  Circuit  Court,  in  proceedings  brought  to  that  court  for 
locating  a  public  highway,  is  final,  and  cannot  be  appealed  from. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  appeal  from  the  County  Court  to  the  Circuit 
Court  of  Marion  county,  to  review  the  decision  of  that  court, 
providing  for  the  opening  and  establishing  of  a  certain  high- 
way. In  the  court  below,  judgment  was  rendered  for  the 
appellee,  whereupon  the  appellant  brings  the  case  to  this  court 
by  appeal. 
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Mr.  D.  C.  Jones,  for  the  appellant. 

Mr.  H.  K.  S.  O'Melvent,  for  the  appellee. 

The  decision  of  the  Circuit  Court  is  final,  and  cannot  be 
appealed  from.  Sangamon  Co.  v.  Brown,  13  111.  210 ;  R.  S. 
1S45,  p.  488,  §  38. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  appellee  makes  the  point  that  an  appeal  does  not  lie 
from  the  decision  of  the  Circuit  Court,  in  proceedings  brought 
to  that  court  for  locating  a  public  highway. 

The  statute  in  relation  to  public  roads,  by  the  thirty-eighth 
section,  provides  that  the  corporation,  company,  owner  or 
owners  of  the  land,  shall  have  the  right  to  appeal  from  the 
decision  of  the  commissioner's  court  to  the  Circuit  Court,  and 
the  case  shall  be  acted  upon  in  such  manner  as  the  court  may 
determine,  with  a  view  to  justice  and  the  establishment  of  the 
road,  who  shall  make  such  order  therein  as  may  seem  right  and 
just,  which  decision  shall  be  final.  Scates  Comp.  569  ;  So/ri' 
gamon  Co.  v.  Brown^  13  111.  210. 

This  appeal  was  taken  from  the  County  Court,  by  the  owner 
of  the  land,  to  the  Circuit  Court,  and  in  that  court  he  had 
judgment.  Under  the  above  statute,  and  the  decision  of  this 
court  in  13  Illinois,  the  case  can  go  no  farther. 

The  appeal  wiU  be  dismissed. 

Appeal  dismissed. 


Calvin  M.  Gibson 

V. 

Anderson  Webster. 

1.  New  TRiAii  —  improper  instructions.  Instructions  not  based  upon  the 
evidence  in  the  case,  and  which  were  calculated  to  mislead  the  jury,  consti* 
tuto  good  grounds  upon  which  to  award  a  new  trial. 

2.  Same  —  verdict  against  the  evidence.  A  new  trial  will  be  granted  where 
the  verdict  of  the  jury  shows  a  wanton  disregard  of  the  evidence. 
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Writ  of  Eerok  to  the  Circuit  Court  of  Clay  county;  the 
Hon.  Aabon  Shaw,  Judge,  presiding. 

The  facts  in  this  case  are  stated  in  the  opinion. 

Mr.  "W.  B.  CooPEK,  for  the  plaintiff  in  error. 

Mr.  W.  Stoker,  for  the  defendant  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Gibson  against  "Webster  for  an 

assault  and  battery.     The  first  three  instructions  given  for  the 

defendant  should  have  been  refused.     They  are  based  on  the 

hypothesis  that  the  first  assault  was  made  by  Webster  upon 

Gibson,  that  this  assault  was  terminated,  and  that  then  Gibson 

made  a  new  and  independent  assault  upon  Webster,  in  which 

he  received  these  injuries.     There  is  no  evidence  to  sustain  this 

theory,  and  the  instructions  were  calculated  to   mislead  the 

jury.     The  verdict  was  extraordinary.     The  evidence  shows  a 

wholly  unprovoked   assault  of  the  most  brutal  character,  in 

which  Webster,  having  thrown  Gibson  to  the  fioor,  continued 

to  strike  him  after  he  was  down,  and  in  the  assault  dislocated 

Gibson's  ankle,  and  broke  the  small  bone  of  his  leg.     Gibson 

was  confined  to  his  house  from  four  to  six  weeks,  obliged  to  go 

on  crutches  and  a  stafi"  for  several  months,  during  which  time 

he  was  unable  to  work,  and  he  is  left  with  a  stiff  and  enlarged 

ankle  for  life.     For  these  unprovoked  and  wanton  injuries  the 

jury  gave  the  plaintiff  a  verdict  of  twenty- five  dollars.     Such 

verdicts  are  a  disgrace  to  the  administration  of  justice.     The 

jury  that  found  this  one  must  have  thought  that  to  wantonly 

assault  and  brutally  beat  a  man,  is  little  more  than  an  innocent 

pastime.     We  trust  that  upon  another  trial  the  case  will  be 

passed  upon  by  a  jury  that  has  a  juster  appreciation  of  its 

duties. 

Judgment  reversed. 
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Edward  W.  Myatt  et  al. 

V. 

Sarah  S.  Walker  et  al, 

1.  Insanity  —  question  of,  tried  hy  a  jury.  In  all  proceedings  in  chancery 
involving  questions  of  insanity,  it  is  the  duty  of  the  court  to  direct  that  an 
issue  be  formed  and  tried  by  a  j  ury. 

2.  It  seems,  that,  in  cases  involving  questions  of  insanity,  sanity  is  the  rule 
and  insanity  the  exception  ;  and,  where  there  is  only  a  balance  of  evidence,  or 
evidence  merely  sufficient  to  raise  a  doubt,  the  presumption  in  favor  of  sanity 
must  prevail.  An  instrument,  therefore,  made  by  a  person  of  competent  age, 
and  under  no  legal  disabilities,  mil,  as  a  rule,  be  taken  and  held  to  be  binding 
until  incompetency  is  established  ;  and  the  proof  of  that  fact  devolves  upon 
the  party  contesting  its  binding  force. 

Appeal  from  the  Circuit  Court  of  Bond  county ;  the  Hon 
Joseph  Gillespie,  Judge,  presiding. 

This  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  O'Melvent  &  Houck,  for  the  appellants. 

Mr.  S.  P.  MooKE,  for  the  appellees. 

Mr.  Justice  Walkek  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  a  portion  of  the  heira 
of  Alexander  Myatt  against  his  other  heirs,  to  set  aside  and 
vacate  several  deeds  of  conveyance  executed  by  him  in  his  life- 
time. The  bill  alleges,  that  he  was  the  owner  of  a  large 
amount  of  real  estate,  which  is  described  in  the  bill ;  that  he 
was  demented  and  of  unsound  mind  previous  to  his  death ; 
and,  while  in  that  condition,  Murphy  Myatt,  conspiring  with 
others  for  the  purpose  of  defrauding  complainants  of  their 
interest  as  heirs  in  the  estate  of  Alexander  Myatt,  induced  him 
to  execute  and  acknowledge  a  pretended,  false  and  fraudulent 
deed,  on  the  3d  of  April,  1861,  to  Sarali  S.  Walker  and  Mur- 
phy Louisa  Myatt,  daughters  of  Murphy  Myatt,  in  which  the 
consideration  expressed  is  $2,000,  for  a  quarter  section  and  a  forty 
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acre  tract  of  land  ;  and,  bj  a  similar  deed  of  the  same  date, 
to  IS'ancy  E.  Barcroft,  another  daughter  of  Murphy  Mjatt,  for 
the  expressed  consideration  of  $1,000,  for  an  eighty  acre  tract 
of  laud. 

The  bill  charges  that  no  consideration  was  ever  paid  or 
intended  to  be  paid,  and  the  deeds  were  not  intended  to  be 
absolute  conveyances ;  that  the  grantor,  in  the  unsoundness  of 
his  mind,  was  made  to  believe  that  these  lands  would  be  taken 
from  him  to  pay  several  pretended  debts,  which  he  was  induced 
to  believe  he  was  owing,  unless  he  placed  them  temporarily  in 
the  hands  of  the  grantees  ;  that  he  was  perfectly  solvent ;  that 
the  deeds  were  not  delivered  in  his  life-time,  but  were  caused 
to  be  recorded  by  Murphy  Myatt  after  his  death ;  that  he  was 
of  unsound  mind  at  the  time  he  made  these  deeds.  The  bill 
prays  that  the  deeds  may  be  set  aside  and  vacated. 

The  answer  admits,  that  Alexander  Myatt  died  as  alleged  in 
the  bill ;  that  respondents  are  his  heirs ;  that  he  had  a  large 
amount  of  real  estate  and  personal  property ;  that  he  was 
legally  married  to  Murphy ;  but  denies  that  on  the  3d  of  April, 
1861,  he  was  of  unsound  mind ;  denies  that  any  advantage  was 
taken  of  him  to  procure  the  deeds.  They  allege  that  he  was  of 
sound  mind  at  the  time  the  deeds  were  executed;  that  they 
were  made  of  his  free  choice  and  delivered  by  his  request ; 
that  a  good  and  valuable  consideration  was  paid  for  the  lands ; 
that  they  were  executed  in  good  faith,  and  not  to  place  the 
property  temporarily  in  their  hands.  They  deny  the  use  of 
any  false  representations  to  procure  the  deeds.  The  bill 
waived  the  oath  to  the  answer. 

A  replication  was  filed,  and  a  hearing  was  had  on  the  bill, 
answer,  replication  and  proofs,  and  the  court  below  dismissed 
the  bill.  The  case  is  brought  to  this  court  by  appeal  to  reverse 
that  decree. 

In  cases  of  this  character,  sanity  is  the  rule  and  insanity  the 
exception.  Observation  teaches  that  but  a  small  percentage  of 
the  human  family  are  of  unsound  mind.  It  is  perhaps  equally 
true,  that,  while  nearly  all  men  are  sane,  there  are  but  few  who 
do  not  have  their  peculiarities,  amounting  in  many  cases  to 


18GT.]  Myatt  et  al.  v.  Walker  et  al.  487 

Opinion  of  the  Court. 

eccentricities.  In  many  cases  tliey  are  marked,  and  attract 
attention,  bnt  yet  it  does  not  amount  to  insanity.  An  instru- 
ment, therefore,  made  by  a  person  of  competent  age,  and  nnder 
uo  legal  disability,  as  a  rule,  is  always  taken  to  be  binding 
until  incompetency  is  established.  And  the  proof  of  that  fact 
devolves  upon  the  person  contesting  its  binding  force. 

When  unsoundness  of  mind  is  alleged  as  a  ground  for  setting 
aside  a  deed,  the  fact  must  be  established  with  reasonable  cer- 
tainty. If  there  is  only  a  balance  of  evidence,  or  a  mere  doubt 
of  the  sanity  of  the  maker  of  the  deed,  the  presumption  in 
favor  of  sanity  must  turn  the  scale  in  favor  of  its  validity.  To 
destroy  the  binding  effect  of  the  deed,  the  evidence  must  de- 
cidedly preponderate.  This  question  is  usually  raised  at  a 
j)eriod  more  or  less  remote  from  the  time  when  the  instrument 
was  executed,  frequently  many  years  aftenvard,  and  seldom 
near  the  time ;  and,  however  honest  and  truthful  the  witnesses 
may  be,  subsequent  events,  more  or  less  proximate,  enter  largely 
into  the  formation  of  opinions  entertained  by  them  at  the  trial. 
Acts  of  the  grantor  occurring  months  after  the  execution  of  the 
instrument  will  necessarily  be  connected  with  peculiarities 
which,  at  the  time,  attracted  no  attention  or  suspicion  of 
derangement,  but,  when  coupled  together,  are  regarded  aa 
strong,  if  not  convincing,  evidence  that  the  mind  was  dis- 
ordered at  the  time  the  deed  was  made,  when  it  may  be  the 
party  was  perfectly  sane. 

Again,  it  not  unfrequently  occurs,  that  insanity  develops 
itself  so  gradually,  that  no  one  can  with  certainty  iix  the 
period  Avhen  the  party  had  become  insane.  It  not  unfrequently 
happens  that  there  is  a  considerable  period  of  time  when  it  is 
almost  impossible  to  know  whether  the  mind  is  acting  natu- 
rally, or  has  become  disordered  to  such  an  extent  as  to  absolve 
the  person  from  accountability  as  a  responsible  being.  This 
question  is  one  of  great  difficulty  in  most  cases  where  the  dis- 
ease advances  slowly  and  is  not  marked  and  decided  in  ita 
approaches.  Courts  and  juries  should  therefore  be  admonished, 
by  this  uncertainty  and  doubt,  to  exercise  care,  and  to  weigh 
carefully  all  of  the  circumstances  connected  with  the  fact  in 
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arriving  at  a  conclusion.  The  question  is  usually  greatly  em- 
barrassed by  contradictory  evidence,  which  is  always  to  be 
expected  in  cases  depending  on  the  opinions  of  witnesses. 

In  this  case  we  have  carefully  examined  the  testimony  in  the 
record.  "We  find  it  voluminous,  doubtful  in  some  respects,  and 
largely  conflicting.  When,  however,  taken  all  together,  we 
think  it  fails  to  sustain  the  decree.  In  the  absence  of  all 
knowledge  of  the  manner  of  the  witnesses  in  giving  their  testi- 
monj^,  we  feel  some  doubt  as  to  where  the  true  weight  of  evi- 
dence really  lies.  In  all  such  cases,  it  is  eminently  proper  that 
an  issue  should  be  formed  and  tried  by  a  jury.  Such  a  practice 
has  always  been  fully  sanctioned,  and  we  think  it  more  satis- 
factory, and  better  calculated  to  promote  justice,  and  the 
practice  should  be  adopted  by  the  court  below  in  all  cases 
involving  questions  of  insanity.  The  decree  of  the  court  below 
is  reversed  and  the  cause  remanded,  with  instructions  to  have 
an  issue  formed,  whether  the  grantor  was  insane  at  the  time  the 
deed  was  executed,  and  to  have  the  issue  thus  made  submitted 
to  a  jury  and  tried  by  them,  and  to  proceed  with  the  case  to  a 
final  hearing. 

Decree  reversed. 


The  People  of  the  State  of   Illinois,  for  the  use 
of  BuLiA  A.  Jennings, 

V. 

Charles  H.  Jennings. 

1.  Wills  —  interpretation  of — intention  of  testator  controls.  The  principle 
Is  well  established,  that,  in  construing  a  will,  the  intention  of  the  testator, 
to  be  ascertained  from  its  language,  must  govern. 

3.  Same  —  construction  of  in  a  particular  case.  Wliere,  by  the  terms  of  a 
will,  the  testator  directed  the  executor  to  sell  all  of  his  real  estate,  and,  after 
the  payment  of  his  debts,  to  divide  the  remainder  of  the  proceeds  of  such  sale 
equally  among  his  four  children,  and,  in  event  any  of  them  died,  the  deceased's 
portion  to  go  to  his  child  or  children  equally,  —  7ield,  that  the  interests  of  the 
several  children  did  not  vest  until  the  real  estate  had  been  converted  into 
money  as  directed  by  the  will ;  and  that,  one  of  them  having  died  intestate 
before  such  conversion,  leaving  issue,  his  portion  should  be  paid  over  to  Ms 
administrator  to  be  held  in  trust  for  his  children. 
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Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bktan,  Judge,  presiding, 

Israel  Jennings,  Sr,,  died,  leaving  a  will,  which,  after  declar- 
ing some  specific  legacies,  contained  the  following  clauses : 

"  It  is  also  my  will,  that  ray  lands  remaining  undisposed  of  by 
this  will  shall  be  sold  by  my  executors,  at  public  sale,  after  giv- 
ing such  notice  as  my  executors  shall  think  necessary,  upon  the 
following  terms,  to  wit:  The  purchaser  paying  one-fourth  of 
the  purchase  money  at  the  time  of  sale,  and  the  residue  in  three 
equal  installments  of  twelve,  eighteen  and  twenty-four  months ; 
the  purchaser  also  giving  bond  and  approved  security  and  mort- 
gage on  the  premises  to  secure  the  payment  of  the  purchase 
money.  Said  lands  to  be  sold  in  such  quantities  and  subdivi- 
sions as  my  executors  may  think  best  for  the  interest  of  my 
estate.  The  sale  of  my  lands  to  take  place  as  soon  after  my 
death  as  convenient,  except  the  said  lands  of  which  my  said  wife 
is  hereby  possessed.         *        *        *         * 

"It  is  further  my  will,  that  should  there  be  anything  re- 
maining after  paying  my  just  debts,  funeral  expenses,  bequests 
and  the  necessary  expenses  of  the  settlement  of  my  estate,  that 
the  same  may  be  equally  divided  between  my  following  named 
children,  to  wit:  Charles  W.  Jennings,  Israel  Jennings,  Mary 
White  and  Richard  Ann  McElwain,  and  in  case  of  the  death  of 
either  or  all  of  my  last  named  children,  then  to  be  divided 
among  their  children,  the  child  or  children  of  each  one  taking 
their  deceased  parent's  portion  among  them.  I  do  hereby  con- 
stitute and  appoint  Charles  W.  Jennings,  Rufus  McElwain  of 
Marion  county,  and  John  Watson  of  Mount  Vernon,  Illinois, 
my  true  and  lawful  executors,  to  execute  and  carry  into  effect 
this  my  last  will  and  testament,  fully  and  in  all  respects." 

Certain  facts  were  agreed  upon  by  the  parties,  as  follows : 

1.  The  testator  died  on  the  7th  of  August,  18 GO. 

2.  Charles  Jennings  and  Rufus  P.  McElwain  qualified  as  exe- 
cutors under  the  will ;  Israel  Jennings,  Jr.,  was  the  son  of  the 
testator  and  one  of  his  legal  heirs  and  devisees  in  said  will,  and 
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he  died  lOtli  of  September,  1861,  leaving  Bulia  Jennings,  His 
widow,  with  several  children  by  a  former  wife,  and  several  by 
her;  and  fm'ther,  that  said  Israel,  Jr.,  died  intestate. 

3.  The  executors  paid  off  the  debts  of  Israel,  Sr.,  and  the 
specified  legacies  that  were  to  be  paid  in  money.  The  execu- 
tors nnder  the  will,  afterward  made  sale  of  lands  belonging  to 
the  estate  of  Israel  Jennings,  Sr.,  on  the  25th  day  of  May,  1863, 
for  the  sum  of  $3,451,  and  after  payment  of  expenses,  there  was 
subject  to  administrations  to  the  devisees  under  the  will  the  sum 
of  $  to  each  of  said  devisees,  to  wit :  Charles  "W.,  Israel, 
Jr.,  R.  K.  McElwain  and  Mary  "White. 

4.  The  said  executors  in  September,  1865,  paid  over  to  the 
administrator  of  Israel  Jennings,  Jr.,  to  wit :  The  said  Charles 
H.  Jennings,  the  sum  of  $315,  which  accrued  from  the  sale  of 
the  lands  of  said  Israel,  Sr.,  as  aforesaid  ;  the  administrator  of 
the  estate  of  Israel  Jennings,  Jr.,  never  accounted  for  that 
money,  which  was  paid  to  him  from  the  executors  of  the  will  of 
Israel,  Sr.,  but  claims  that  as  this  was  paid  to  him  from  the  sale 
of  the  lands  under  the  will  of  Israel  Jennings,  Sr.,  the  same  shall 
be  wholly  paid  to  the  heirs  at  law  of  Israel,  Jr.,  and  that  no 
part  of  it  has  been,  or  by  law  is,  distributable  to  the  widow  of 
the  said  Israel  Jennings,  Jr.,  to  wit,  the  said  Bulia  Jennings. 
It  is  further  admitted  that  defendant,  Charles  H.  Jennings,  the 
administrator  of  Israel  Jennings,  Jr.,  never  reported  as  assets 
the  said  sum  of  $354,  and  without  so  doing  paid  the  whole 
amount  to  the.  children  of  Israel,  Jr.,  repelling  the  claims  and 
demands  of  said  Bulia  although  she  has  often  requested  him  to 
pay  the  same. 

This  suit  was  brought  in  the  name  of  the  people,  for  the  use 
of  tlie  widow  of  Israel  Jennings,  Jr.,  the  said  Bulia,  upon  the 
bond  of  the  administrator  of  her  husband,  and  it  was  agreed  the 
question  for  decision  was,  whether  the  said  Bulia  was  entitled  to 
share  in  the  distribution  of  the  money  arising  from  the  sale  of 
the  lands  of  Israel  Jennings,  Sr.,  under  his  will. 

The  court  below  found  the  issue  for  the  defendant,  and  ren- 
dered judgment  against  the  plaintiffs  for  costs. 

The  plaintiffs  bring  the  cause  to  this  court  by  appeal. 
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Mr.  n.  K.  S.  O'Melveny,  for  the  appellant. 
Mr.  M.  ScHAEFFEK,  for  the  appellee. 

Mr.   Chief  JusncE  Bkeese  delivered  the  opinion   of  the 

Court : 

The  well  established  principle  in  the  construction  of  wills  is, 
that  the  intention  of  the  testator,  to  be  gathered  from  the 
words  of  the  will,  must  prevail.  This  is  a  settled  canon  of 
interpretation.  We  are  satisfied  no  present  interest  passed  to 
Israel  Jennings,  Jr.,  as  the  land  was  not  converted  into  money 
until  after  his  death,  and  by  the  express  terms  of  the  will,  in 
case  of  the  death  of  any  one  of  testator's  children,  his  share 
was  to  go  to  such  children  as  he  might  leave.  Marsh  v.  Wheeler^ 
2  Edw.  Ch.  156  ;  1  Jarman  on  Wills,  760  (side  paging). 

The  court  decided  correctly  in  adjudging  that  the  amount 
paid  over  to  the  administrator  of  Israel  Jennings,  Jr.,  by  the 
executors,  was  properly  paid  to  him,  and  that  he  holds  the  same 
as  trustee  for  the  heirs  at  law  of  said  Israel,  Jr.,  accoi'ding  to  the 
agreement  of  the  parties.  The  decision  of  this  court  being 
against  the  plaintiff,  the  suit  is  dismissed  at  her  costs. 

Suit  dismissed. 


Daniel  L.  Gold,  A-dministrator,  etc.,  et  al.^ 

V,  * 

Thomas  Bailey. 

1.  Chancery — where  there  are  laches  in  not  defending  at  law.  Where  it 
appears  that  a  full  and  complete  defense  might  have  been  interposed  at  law, 
a  court  of  equity  will  not  relieve. 

2.  Same.  So,  when  a  j  udgment  is  obtained  against  an  administrator,  equity 
will  not  interfere  to  relieve  against  it  at  the  suit  of  an  heir  of  the  deceased,  it 
appearing  by  the  bill,  that  the  grounds  upon  which  impeachment  of  the  judg. 
ment  was  sought  constituted  a  good  defense,  and  might  have  been  interposed 
in  the  suit  at  law,  and  no  fraud  or  collusion  in  obtaining  it  was  alleged  against 
the  administrator. 

3.  Administrator — judgment  against  hinds  the  personal  estate.  In  such 
case,  in  the  absence  of  fraud,  the  judgment  binds  the  personal  estate. 
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4,  Same  —  neglect  of —  sureties  liable.  And,  if  the  administrator  lias  been 
guilty  of  laches  in  not  defending  the  suit  at  law,  the  remedy  is  on  his  bond. 
It  will  not  be  required  of  persons  holding  claims  against  an  estate,  to  litigate 
tlifem  first  with  the  representative  of  the  deceased,  and  afterward  with  the 
heirs  in  like  manner,  without  alleging  fraud  or  collusion  on  the  part  of  the 
administrator. 

5.  Same  —  administrator  sole  representative  of  personal  estate.  An  adminis- 
trator or  an  executor,  so  long  as  he  retains  his  office,  is  the  sole  pepresentative 
of  the  personal  estate  of  the  deceased. 

Writ  of  Eeeoe  to  the  Circuit  Court  of  Lawrence  county ; 
the  Hon.  Justin  Haelajt,  Judge,  presiding. 

The  facts  in  this  case  are  suflSciently  stated  in  the  opinion  of 
the  court. 

Messrs.  MoCleknaed,  Beoadwell  &  Speingee,  for  the  plaint- 
iffs in  error. 

Mr.  J.  G.  Bowman,  for  the  defendant  in  error. 

Mr.  Justice  Laweence  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  filed  by  one  of  the  heirs  of 
Thomas  Bailey,  deceased,  against  the  administrator  and  heirs 
of  J.  C.  Riley,  deceased,  to  enjoin  the  collection  of  a  judgment 
obtained  in  the  Circuit  Court  by  the  administrator  of  Riley 
against  the  administrator  of  Bailey,  and  directed  to  be  paid  in 
due  course  of  administration.  The  sole  ground  upon  which 
relief  is  sought  is,  that  in  February,  1848,  some  years  before 
the  commencement  of  the  proceedings  in  which  the  judgment 
was  recovered,  and  while  Bailey  was  still  living,  the  heirs  of 
Riley  executed  to  him  a  release  of  all  claims,  including  those 
upon  which  the  judgment  in  controversy  was  recovered.  There 
is  a  further  averment  that  the  heirs  of  Riley  have  the  sole 
interest  in  the  judgment  as  distributees,  the  proceeds  not  being 
required  to  pay  debts. 

The  case  was  heard  on  bill,  answer,  replication  and  proofs, 
and  the  court  made  the  injunction  perpetual. 

The  proof  tends  to  show  that  the  release  of  the  14th  of  Feb- 
ruary, which  is  the  only  one  which  covers  all  claims  against 
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Bailey,  was  fraudulently  obtained.  But  wc  waive  that  question, 
as  there  is  another  objection  to  this  decree  that  is  clearly  fatal. 
There  is  no  attempt  to  show,  either  by  bill  or  proofs,  why  this 
release  was  not  interposed  as  a  defense  on  the  trial  of  the  suit 
at  law.  It  is  not  claimed  that  the  administrator  of  Bailey 
Lad  no  knowledge  of  the  release  during  the  pendency  of  that 
suit,  and  there  is  no  explanation  of  any  kind  offered  for  this 
laches.  If  parties  have  a  defense  available  at  law,  as  in  this 
instance,  they  cannot  invoke  the  aid  of  a  court  of  chancery  . 
in  order  to  secure  its  benefit.  They  have  already  had  their 
day  in  court.  Against  such  laches  the  courts  will  give  no  relief. 
This  is  so  fiimiliar  a  principle  of  chancery  as  hardly  to  need 
the  citation  of  authorities,  Armstrong  v.  Caldwell^  2  Scam. 
419  ;  Elston  v.  Blanchmxl,  id.  421. 

This  bill,  it  is  true,  is  tiled  by  one  of  the  heirs  of  Bailey,  and 
not  by  his  administrator.  But  the  judgment  was  duly  obtained 
against  the  administrator,  who  was  the  legal  representative  of 
the  deceased,  and  it  is  not  alleged  that  he  acted  fraudulently 
or  collusively.  That  judgment  binds  the  personal  estate,  in  the 
absence  of  fraud.  If  the  administrator  has  been  delinquent  in 
his  duties,  the  heirs  have  their  remedy  on  his  bond,  but  the 
practice  can  not  be  tolerated  of  compelling  persons  holding 
claims  against  estates  to  litigate  them,  tirst  with  the  adminis- 
trator, and  then  with  the  heirs,  upon  the  same  point  or  points 
which  might  have  been  investigated  in  the  first  case.  This 
would  lead  to  endless  confusion.  The  administrator  is  the  sole 
representative  of  the  personal  estate,  and  relief  is  not  sought 
here  on  the  ground  that  he  is  seeking  to  subject  the  real  estate 
to  the  payment  of  debts,  or  that  it  will  be  necessarj'^  to  do  so. 
Should  he  file  a  bill  for  that  purpose,  the  heirs,  as  decided  in 
HopYins  V.  McCann,  19  111.  113,  and  Stone  ^.  Wood,  16  id.  177, 
can  contest  this  judgment  and  set  up  the  release.  But  there  is 
nothing  whatever  in  this  bill  to  justify  this  application  to  the 
court  by  the  complainant  as  one  of  the  heirs.  It  does  not 
appear  that  the  part  of  the  estate  which  descended  to  him  is, 
or  will  be,  affected  by  this  judgment.  If  we  were  to  sanction 
this  proceeding,  it  would  follow,  that,  whenever  a  claim  ia 
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allowed  against  an  estate,  an  heir  would  have  the  right  at  once 
to  file  a  bill  for  the  purpose  of  relitigating  it,  though  not  aver- 
ring fraud  or  collusion  on  the  part  of  the  administrator.  So 
long  as  an  executor  or  administrator  retains  his  office,  he  must 
be  recognized  as  the  sole  representative  of  the  deceased,  both 
as  to  debts  and  assets. 

It  is  said  Bailey  and  Riley  were  partners,  and  the  County 
Court  where  the  suit  was  commenced,  in  which  the  judgment 
,  was  obtained,  had  no  jurisdiction  in  matters  of  partnership.  It 
was  not,  perhaps,  the  most  appropriate  tribunal  for  adjusting 
partnership  accounts  ;  but  the  mere  fact  that  a  partnership  had 
once  existed,  does  not  render  void  a  judgment  obtained  by  the 
administrator  of  one  partner  against  the  administrator  of  the 
other.  If  the  defendant  chose  to  submit  to  the  jurisdiction,  we 
can  not  deny  the  power  of  the  court  to  pronounce  a  judgment 
for  the  balance  it  might  find  due.  But  on  this  point  it  is 
sufficient  to  say,  the  bill  does  not  seek  relief  on  this  ground, 
but  solely  on  account  of  the  release.  The  decree  must  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 


Mary  J.  Hall  et  al. 

V. 

William  H.  Davis. 

1.  Process  —  of  the  summons  —  what  sufficient.  Wlien  the  venue  of  a  writ 
is,  "  State  of  Illinois,  Jackson  county,"  and  the  process  was  directed  to  "  the 
sherifif  of  Jasper  county,"  commanding  him  to  summon  the  defendants  "  to 
appear  before  said  Circuit  Court,  on  the  first  day  of.  the  next  term  thereof,  to 
be  liolden  at  the  court  house,  in  Murphysboro,"  etc, — Jield,  that  in  this  no 
ambiguity  existed ;  the  place  where  the  court  was  to  be  held,  and  where  the 
defendants  were  summoned  to  appear,  being  certain. 

2.  Former  decisions.  The  cases  of  Orendorff  v.  Stariberry,  20  111.  90,  and 
Ctill  V.  Hohlitt,  23  id.  473,  are  not  in  conflict  with  this  rule. 

3.  Infants  —  decree  against  —  icithout  a  guardian  —  or  an  appearance—' 
teill  be  set  aside.  Where  a  decree  has  been  rendered  against  a  minor  Tithout 
a  guardian,  or  appearance  by  attorney  or  otherwise,  it  will  be  set  aside  on 
proper  motion  made,  and  the  party  will  be  allowed  to  make  any  defense  tc 
which  he  is  entitled. 
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4.  Decree  —  cannot  be  set  aside  on  motion  of  a  person  not  made  a  party  to 
tTie  suit.  A  decree  rendered  in  a  suit  will  not  be  set  aside  on  the  motion  of  a 
person  who  was  not  made  a  party  to  the  proceeding.  But,  where  the  decree 
has  been  set  aside  on  motion  of  a  party  entitled  to  it,  such  person  may  then 
tile  his  cross-bill  and  have  his  rights  in  the  case  determined. 

Writ  of  Error  to  tlie  Circuit  Court  of  Jackson  county  j  the 
Hon,  John  H.  Mulkey,  Judge,  presiding. 

The  facts  in  this  case  fully  appear  in  the  opinion. 

Mr.  Thomas  G.  Allen,  for  the  plaintiffs  in  error. 

Mr.  W.  J.  Allen,  for  tlie  defendant  in  error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  partition  of  about  seven  hundred 
acres  of  land,  in  the  Jackson  Circuit  Court,  filed  by  William 
H.  Davis  against  James  H.  and*Mary  J.  Hall.  A  summons 
was  issued  on  the  10th  day  of  July,  1856,  directed  to  the  sheriff 
of  Jasper  county,  who  returns  that  he  had  served  it  on  Mary 
J.  Hall,  and  that  James  H.  was  not  found.  A  notice  of  the 
pendency  of  the  suit  was  published  in  the  "  De  Soto  Farmer," 
a  newspaper  printed  in  Jackson  county,  for  four  successive 
weeks,  ending  the  Ttli  day  of  August,  1856.  Tlie  certificate  of 
publication  was  made  by  "  John  A.  Hull,  editor,"  and  was 
filed  on  the  6th  of  December,  1856.  At  the  September  Term 
the  defendants  below  were  defaulted,  and  a  judgment  of  parti- 
tion was  rendered,  and  commissioners  were  appointed  to  divide 
the  lands  described  in  the  petition.  The  court  fonnd  that  the 
ancestor  died  seized  of  the  lands  described  in  the  petition,  leav- 
ing five  children,  each  of  whom  inherited  one-fifth  thereof; 
that  petitioner  had  purchased  the  interest  of  three  of  the  heirs, 
and  that  he  was  then  the  owner  of  three-fifths,  and  the  defend- 
ants each  one-fifth,  as  heirs  of  Samuel  B.  Hall.  At  the  April 
Term,  1857,  the  cause  was  continued;  and,  at  the  following 
December  Term,  leave  was  given  to  amend  the  petition,  and 
the  commissioners  reported  that  they  were  unable  to  make 
partition  of  the  lands  without  manifest  injury  to  the  parties. 


496  Hall  et  al.  v.  Davis.  [June  T., 

Opinion  of  the  Court. 

Their  report  bears  date  on  the  22d  day  of  June,  1857,  and  tlie 
oath  taken  bj  them  bears  date  the  21st  of  September,  1857. 

At  the  December  Term,  1857,  the  report  of  the  commission- 
ers was  approved,  and  a  decree  was  rendered  ordering  the  sale 
of  the  property  on  six  and  twelve  months  credit,  after  giving 
four  weeks'  notice  in  four  of  the  most  public  places  in  the 
county  where  the  land  was  situated,  and  by  a  publication 
thereof  in  the  "  Carbondale  Transcript."  The  purchaser  was 
required  to  give  good  personal  security  and  a  mortgage  on  the 
premises  to  secure  the  purchase  money.  A  special  commis- 
sioner was  appointed  to  execute  the  decree. 

Afterward,  at  the  April  Term,  1858,  the  special  commis- 
sioner reported,  that  he  had  sold  the  property,  after  giving  the 
notices  required  by  the  decree,  and  that  petitioner  became 
the  purchaser,  at  the  sum  of  $1,491,  and  that  he  had  given  the 
security  required  by  the  decree  upon  receiving  a  deed.  The 
report  was  approved.  The  cause  was  continued  from  term  to 
term  until  the  July  Special  Term,  1859,  when  a  further  order 
of  approval  of  the  sale  was  entered,  and  the  special  commis- 
sioner was  ordered  to  pay  one-fifth  of  the  purchase  money  to 
Mary  J.  Hall,  or  her  guardian,  after  paying  the  costs  and 
charges  of  the  sale. 

At  the  May  Term,  1865,  Mary  J.  Hall  and  Harriet  B.  Hall 
entered  a  motion  to  reinstate  the  cause  on  the  docket,  and  to 
vacate  and  set  aside  all  of  the  former  proceedings  in  the  case, 
and  for  a  trial  of  the  cause.  This  motion  was  based  on  their 
petition,  which  alleged  that  they  were  interested  in  tlie  lands 
described  in  the  petition.  It  alleges  that  Harriet  B.  Hall  is 
the  widow,  and  Mary  J.  Hall  is  one  of  the  children,  of  Samuel 
B.  Hall,  deceased,  who  died  seized  of  the  lands  in  question ; 
that  he,  at  the  time  of  his  death,  left  surviving  him  a  daughter 
named  Juliet  W.  Hall,  who  inherited  one-sixth  part  of  the 
lands ;  that  she  died  after  her  father,  intestate,  without  children, 
or  descendants  of  children,  leaving  her  mother  and  brothers 
and  sisters  her  legal  lieirs ;  that  the  mother  inherited  two- 
sevenths  of  her  one-sixth,  and  Mary  J.  Hall  one-seventh  of  her 
one-sixth,  of  these  lands ;  that  Juliet  "W.  Hall  was  not  named 
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in  the  previous  proceedings  in  the  case,  and  that  the  interest 
which  she  held  had  not  been  found,  and  her  heirs  had  not  been 
protected  in  their  riglits  ;  tliat  Harriet  B.  owns  two-sevenths  of 
a  sixth  part  of  the  land,  and  dower  of  one-third  in  all  of  these 
lands  during  her  natural  life  ;  and  that  Mary  J.  owns  one-sixth 
and  one-seventh  of  a  sixth  part  thereof;  that  they  were,  when 
the  original  petition  was  filed,  residing  in  Jasper  county,  in  this 
State,  and  have  continued  to  so  reside;  that  Harriet  B.  was 
never  made  a  party  to  the  proceeding ;  and  that  Mary  J.  \yas, 
when  the  suit  was  commenced,  a  minor,  under  eighteen  years 
of  age,  residing  with  her  mother,  and  that  she  never  was  legally 
or  otherwise  notified  of  the  proceeding ;  that  she  had  not  ap- 
peared in  the  case,  in  person,  by  attorney,  or  by  guardian.  The 
petition  concludes  with  a  prayer  for  relief,  the  assignment  of 
the  dower  of  Harriet  B.,  and  the  partition  of  the  land  accord- 
ing to  their  respective  interests  therein.  It  appears  that  a  writ- 
ten notice  of  the  intended  appKcation  was  served  on  William 
H.  Davis.  The  motion  was  heard  at  the  term  at  which  it  was 
entered,  and  overruled ;  and  Mary  J.  Hall  brings  the  case  to 
this  court,  and  asks  a  reversal  of  the  decree  of  partition,  and 
the  order  overruling  the  motion  to  vacate  all  of  the  orders  and 
proceedings  in  the  case. 

It  is  urged  that  the  court  below  had  no  jurisdiction  of  the 
persons  of  the  defendants.  The  venue  of  the  writ  is  Jackson 
county,  and  process  was  directed  to  the  sheriff  of  Jasper  county, 
and  commands  him  to  summon  the  defendant  therein  named, 
"  to  be  and  appear  before  our  said  Circuit  Court,  on  the  first 
day  of  the  next  term  thereof,  to  be  holden  at  the  court  house 
in  Murphysboro,  on  the  fifth  Monday  in  the  month  of  Septem- 
ber next."  The  venue  named  in  the  writ  is  Jackson  county, 
and  no  county  is  named  in  the  body  thereof.  But  defendants 
are  commanded  to  appear  before  the  Circuit  Court  to  be  held 
at  Murphysboro.  In  this  there  is  no  ambiguity,  and  no 
person  could  doubt  as  to  the  place  where  the  court  was  to  be 
held.  It  is  manifest  that  it  was  in  Jackson  county.  Had  the 
command  been  to  appear  at  the  court-house  in  said  county,  it 
then  would  have  left  it  doubtful  which  of  the  two  counties 
32  —  44th  III. 
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previously  named  was  intended.  And  a  strict  construction 
would  have,  in  such  a  case,  referred  to  tlie  latter  of  the  two. 
In  the  cases  of  Orendorff  v,  Stanherry^  20  111.  90,  and  Gill  v, 
Hoblitt,  23  id.  473,  two  counties  were  named  as  in  this  case, 
and  the  defendants  were  summoned  to  appear  at  the  court 
house  in  said  county,  without  designating  which,  and  the  sum- 
mons was  held  to  be  insufficient.  But  this  case  does  not  fall 
within  the  rule  there  announced,  and  is,  therefore,  not  governed 
by  it.  This  summons  and  service  gave  the  Circuit  Court  juris- 
diction of  defendants  below. 

In  the  case  of  Peah  v.  Shasted,  21  111.  137,  it  was  held,  that 
a  minor  could  only  appear  to  defend  a  suit  by  guardian,  and 
that  the  plaintiff  should,  in  case  a  minor  defendant  failed  to  so 
appear,  have  a  guardian  ad  litem  appointed  to  make  defense. 
It  was  also  held,  that,  if  a  minor  defendant  should  appear  in 
person,  or  by  attorney,  it  would  be  error  in  fact,  which  may  be 
assigned  in  the  court  rendering  the  judgment.  Also,  that  a 
judgment  or  decree  against  a  minor  without  a  guardian,  may 
be  set  aside,  on  motion,  in  the  court  rendering  it,  and  let  such 
defendant  in  to  plead.  In  that  case,  the  application  was  made 
to  the  court  on  motion,  and  we  said  that  such  practice  was 
regular.  In  this  case,  it  appears  by  the  petition,  that  no  ap- 
pearance was  entered  by  Mary  J.  Davis,  either  in  person,  by 
guardian,  attorney  or  otherwise,  nor  does  any  such  appearance 
appear  from  the  record  in  the  cause.  It  appears  from  the  peti- 
tion, verified  by  the  oath  of  petitioner,  that  she  was  a  minor 
when  all  of  these  proceedings  were  had,  and  that  her  rights 
were  not  protected  in  the  decree  of  the  court.  This,  then, 
brings  this  case  within  Peak's  case.  The  court  below  should 
have  allowed  the  petition,  and  let  Mary  J.  Hall  in  to  defend 
the  suit,  and,  on  a  final  hearing,  have  rendered  such  a  decree 
as  should  be  required  by  the  case  made  by  the  parties. 

So  far  as  relates  to  the  application  of  Mrs,  Hall,  it  however 
depends  upon  other  principles.  She  was  tlien  of  age,  under  no 
disability,  and  was  free  to  defend  her  application  and  to  assert 
her  rights.  She  was  not  a  party  to  the  suit,  and  we  know  of 
no  rule  of  practice  which  would  authorize  the  court  to  set  aside 
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the  decree  on  lier  motion.  Her  remedy  is  complete  by  a  peti- 
tion for  partition,  and  to  assign  her  dower  in  the  premises. 
But,  inasmuch  as  Mary  J.  Hall  has  shown  error  in  fact  in  the 
decree,  requiring  its  reversal,  and  that  it  should  be  set  aside,  no 
reason  is  perceived  why  the  widow  should  not  then  be  allowed 
to  come  in  and  file  her  cross-bill,  and  assert  her  rights  and 
have  them  determined  on  the  new  lieariug  of  the  case.  If  it  is 
true  that  one  of  the  children  died  after  the  father,  and  before 
the  partition  was  made,  then  the  interests  of  the  several  parties 
was  not  properly  presented  to  or  found  by  the  court,  and  these 
parties,  on  a  new  hearing,  should  be  allowed  to  assert  them. 

In  other  respects  this  proceeding  was  exceedingly  loose,  and 
it  may  be  erroneous  ;  but,  plaintiff  in  error  having  shown  _prima 
facie  that  she  has  the  right  to  have  the  decree  opened  and  to 
make  defense,  we  deem  it  unnecessary  to  discuss  other  ques- 
tions. The  order  of  the  court  below,  refusing  to  set  aside  the 
decree  for  partition,  is  reversed  and  tlie  cause  remanded. 

Decree  reversed. 


The  Governor  of  Illinois,  for  the  use  of  "William 
Thomas,  Trustee, 

V. 

Joseph  G.  Bowman. 

FORMEK  DECISIONS.  The  Case  of  The  Governor  of  Illinois,  for  tlie  use  of 
Thomas,  v.  Lagow,  43  111.  134,  must  be  considered  decisive  of  this,  the  same 
points  arising  in  each  case. 

Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  Aaron  Shaw,  Judge,  presiding. 

This  was  an  action  of  debt,  instituted  in  the  court  below,  by 
the  appellant,  against  the  appellee,  Joseph  G.  Bowman,  to 
recover  the  amount  of  a  certain  decree,  rendered  against  one 
Ebenezer  Z.  Ryan,  in  the  Circuit  Court  of  the  United  States 
for  the  northern  district  of  Illinois,  for  the  sum  of  $45,467.27, 
and  in  favor  of  the  bank  of  the  State  of  Missouri.     Ryan  and 
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certain  other  persons  liad  been  appointed  assignees  of  the 
Bank  of  Illinois ;  and  the  decree  above  required  him  to  pay 
over  that  amount  to  William  Thomas,  as  trustee ;  which  sum 
Lad  been  found  to  be  due  from  said  Ryan,  as  such  assignee,  on 
account  of  assets  which  had  come  into  his  hands.  The  suit  is 
brought  against  Bowman,  upon  the  decree  against  Ryan,  as 
one  of  his  sureties  on  the  bond  given  for  a  faithful  discharge 
of  his  duties  as  such  assignee. 

Mr.  William  Thomas,  for  the  appellant. 

Mr.  "W".  H.  Undeewood,  for  the  appellee, 

Mr.  Chief  Justice  Beeese  delivered  the  opinion  of  the 
Court : 

Most  of  the  questions  presented  by  this  record  were  con- 
sidered and  decided  in  the  case  of  The  Governor^  for  the  use  of 
Thomas,  v.  Lagow,  43  111.  134,  which  was  an  action  against  one 
of  the  sureties  on  this  same  bond.  !No  points  are  made  here 
that  were  not  made  in  that  case. 

As  we  held  in  that  case,  so  we  hold  in  this,  that  the  sureties 
in  this  bond  are  responsible  for  all  defalcations  of  Ryan  which 
occurred  prior  to  the  act  of  1849,  and  that  act  did  not  suspend 
the  right  of  action  on  the  bond.  Suit  might  have  been  brought 
upon  it  at  any  time,  notwithstanding  the  extension  of  time 
after  Ryan  failed  to  burn  and  cancel  the  notes  in  his  hands 
and  report  to  the  governor.  For  this  breach  the  liability  of 
the  sureties  had  attached,  and  it  was  in  no  degree  enlarged  by 
that  act.  For  breaches  occurring  after  the  extension  of  time 
the  sureties  are  not  liable. 

The  defendant  had  judgment  on  demurrer  in  bar  of  the 
action,  while  it  appears  the  first  breach  in  the  declaration 
was  not  answered.  The  fifth  and  sixth  pleas  only  purported 
to  answer  the  second  and  third  breaches.  The  first  breach 
that  the  notes  and  certificates  were  not  burned  and  canceled, 
and  a  report  thereof  made  to  the  Governor,  and  of  the  moneys 
in  Ryan's  hands,  not  having  been  answered  by  plea,  the 
plaintifi"  was  entitled  to  a  judgment  on  that  breach,  and  to 
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have  his  damages  assessed,  for  that  breach  is  alleged  to  have 
occurred  prior  to  the  act  of  1849.  Those  damages  would  be 
the  value  of  those  notes  and  certificates,  and  such  damage  as 
was  occasioned  by  the  neglect  to  report,  and  the  failure  to  pay 
over  the  moneys  in  R^^an's  possession. 

"Without  going  over  the  ground  traversed  in  the  case  referred 
to,  the  judgment  in  this  case  must  be  reversed  and  the  cause 
remanded,  with  leave  to  either  party  to  amend  their  pleadings, 
and  for  further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Geoege  S.  Pidgeon 

V. 

The  Trustees  op  Schools. 

1.  Estoppel.  M.  and  wife  executed  a  mortgage  upon  their  homestead 
without  the  statutory  waiver,  and  afterward  conveyed  it  to  P.  subject  to  the 
mortgage  lien,  and  which  lien  formed  a  part  of  the  purchase  price.  Held,  in 
a  suit  to  foreclose  by  the  mortgagee,  that,  P.  having  obtained  the  premises  by 
admitting  the  lien  and  assuming  its  payment,  he  was  estopped  from  setting 
up  as  a  defense  the  omission  of  M.  and  wife  to  release  their  homestead  right 
in  the  mortgage. 

2.  Practice  —  decree  too  large  —  this  court  will  not  fix  amount.  Wliere  in  a 
case  it  is  admitted  that  the  decree  rendered  by  the  court  below  is  too  large, 
this  court  will  not  fix  the  amount,  but  will  reverse  the  case,  that  the  inferior 
court  may  enter  the  proper  decree. 

Writ  of  Error  to  the  Circuit  Court  of  Pulaski  county ;  the 
Hon.  Wesley  Sloan,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  defendants  in  error 
in  the  court  below,  against  the  plaintifi*  in  error,  to  foreclose  a 
certain  mortgage  executed  to  them  by  one  Thomas  J.  Mans- 
field and  wife,  upon  certain  premises  described  in  the  bill  aa 
the  N.  E.  I  of  the  N.  W.  i  of  sec.  16,  T.  15,  S.  E.  1,  east,  con- 
taining forty  acres,   and  situated  in   the  county  of  Pulaski, 
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State  of  Illinois.     The  further  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Messrs.  "W.  H.  Green  and  G.  S.  Pidgeon,  for  the  plaintiff  in 
error. 

Mr.  J.  M.  Davtdge,  for  the  defendants  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

Mansfield  and  wife  executed  to  the  school  trustees  a  mort- 
gage upon  their  homestead  without  the  statutory  waiver,  and 
subsequently  sold  and  conveyed  it  to  Pidgeon.  The  trustees 
filed  a  bill  to  foreclose,  making  Pidgeon  a  party.  He  defends 
on  the  ground  that  Mansfield  and  wife  had  not  released  their 
homestead  in  executing  the  mortgage.  But  their  deed  to  him 
provided,  that,  as  a  part  of  the  consideration  money,  he  was  to 
pay  the  debt  to  the  school  trustees.  By  the  terms  of  his  deed, 
he  assumed  the  payment  of  that  debt  as  a  condition  of  taking 
the  title.  The  parties  recognized  the  debt  as  a  lien  on  the 
land,  since  the  deed  to  Pidgeon  described  the  debt  as  secured 
by  a  mortgage  upon  the  premises.  Having  obtained  the  land 
by  recognizing  the  mortgage  as  an  existing  lien,  and  assuming 
its  payment,  he  is  estopped  from  defeating  it  by  setting  up 
Mansfield's  homestead  rights.  To  permit  him  to  do  this,  would 
be  to  permit  him  to  practice  a  fraud  both  on  Mansfield  and  the 
school  trustees. 

It  is  admitted,  however,  that  the  decree  was  for  too  large  a 
sum.  Counsel  ask  that  a  decree  be  entered  here  for  the  proper 
amount,  but,  having  found  this  practice  to  lead  to  inconven- 
ience, we  remand  the  case,  that   the  proper  decree  may  be 

entered  in  the  Circuit  Court. 

Judgment  reversed. 
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Saeah  Ann  Quigley,  impleaded,  etc.,  et  al., 

V. 

Obadiah  Roberts. 

1.  Infants  —  must  defend  hy  guardian.  A  guardian  ad  litem  must  be  ap- 
pointed for  infant  defendants,  or  the  proceedings  against  them  will  be  erro- 
neous. 

2.  Same  —  in  suits  against  —  strict  proof  required.  The  rule  of  practice  is 
well  settled,  that,  in  proceedings  against  minors,  even  where  there  is  a 
guardian,  strict  proof  is  required.  Nothing  can  be  admitted,  but  every  thing 
must  be  proved,  against  them,  the  same  as  if  every  material  allegation  had 
been  denied  by  answer. 

3.  Same  —  cannot  be  defaulted.  Neither  can  a  default  or  a  decree  pro  con- 
fesso  be  entered  against  an  infant. 

4.  Chancery  practice  —  evidence  in  cliancery  suits  sMuld  he  preserved  in 
the  record.  Under  our  practice,  the  evidence  in  chancery  proceedings  should 
be  preserved  in  the  record. 

Writ  of  Error  to  the  Circuit  Court  of  Union  county ;  the 
Hon.  Walter  B.  Scates,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  tlie  Circuit  Court  of 
Union  county  by  the  defendant  in  error,  Obadiah  Koberts, 
against  the  plaintiff  in  error,  impleaded  with  others,  for  a 
decree  for  the  sale  of  certain  lands,  wherewith  to  pay  a  certain 
debt  due  and  owing  to  the  complainant  from  Thomas  L.  Quig- 
ley, deceased,  and  secured  by  his  note  and  a  deed  of  trust  on 
the  lands  in  question,  in  which  deed  one  James  Littleton,  also 
deceased,  was  named  as  trustee. 

The  questions  presented  by  the  record  are  fully  stated  in  the 
opinion. 

Mr.  J.  Dougherty,  for  the  plaintiff  in  error. 

1.  A  bill  cannot  be  taken  for  confessed  ajainst  an  infant 
under  any  circumstances.  Sconce  v,  WJiitney,  12  111.  150, 

2.  Nothing  can  be  admitted,  but  every  thing  must  be  proved, 
against  an  infant.     !N^eitlier  can  a  default  or  a  decree  j?ro  con- 
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f'esso  be  taken  against  an  infant.  Hitt  v.  Orsmhee,  12  111.  166. 
3.  A  decree  cannot  be  entered  against  infants  without  proof 
to  sustain  the  allegations  of  the  bill. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  seventh  day  of  March,  1843,  Obadiah  Roberts  filed 
a  bill  in  chancery  in  the  Union  Circuit  Court  against  Margaret 
Quigley,  Elizabeth  Quigley,  Sarah  Ann  Quigley  and  Austin 
Quigley ;  the  first,  the  widow,  and  the  others  the  minor 
heirs  of  Thomas  L.  Quigley,  deceased,  and  the  heirs  at  law  of 
James  Littleton,  deceased  ;  the  bill  alleged  that  Thomas  L. 
Quigley  died  seized  of  a  number  of  tracts  of  land,  which  are 
described  in  the  bill ;  that  he  was  indebted  to  complainant, 
in  the  sum  of  $1,000,  in  his  life-time,  to  secure  which  he  had 
executed  his  note,  and  also  a  deed  of  trust  on  these  lands,  to 
James  Littleton,  as  a  trustee,  with  power  to  sell  the  same,  on 
default  of  payment  of  the  debt ;  that  both  Quigley  and 
Littleton  had  departed  this  life  ;  that  the  debt  remained  duo 
and  unpaid :  and  he  prayed  a  decree  for  the  sale  of  the  lands 
to  pay  the  debt. 

A  summons  was  issued,  and  served  by  reading,  on  all  of  the 
defendants  but  Austin  Quigley.  Margaret  Quigley  appeared 
and  filed  a  demurrer,  which  was  afterward  withdrawn,  upon 
an  agreement  that  her  right  to  dower  in  the  premises  should 
not  be  affected  by  the  proceeding.  A  default  was  entered 
against  the  defendants,  and  the  lands  were  decreed  to  be  sold, 
•subject  to  the  widow's  dower,  to  satisfy  the  debt. 

Subsequently,  complainant  filed  a  supplemental  bill,  reciting 
the  matters  contained  in  the  original  bill  and  the  proceedings 
previously  had  in  the  case,  and  alleging  that  there  were  a 
number  of  parties  in  interest  who  were  not  known  or  made 
parties  when  the  original  bill  was  filed.  It  prayed  that  they 
be  made  parties,  and  that  the  defendants  to  the  original  bill 
be  made  parties,  for  process,  and  that  the  former  decree  be 
carried  into  efiect.  Service  was  had  by  summons  and  publica- 
tion. Sarah  Ann  Quigley  was  not  named  as  a  defendant  in 
this  bill.     A  guardian  ad  litem  was  appointed  for  Elizabeth 
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and  Austin  Quigley  and  the  infant  heirs  of  Littleton.  He 
answered  that  he  knew  of  no  reason  why  the  relief  prayea 
should  not  be  granted.  The  other  defendants  failing  to  answer, 
the  bill  was  taken  as  confessed,  and  a  decree  was  passed  appoint- 
ing a  commissioner  to  execute  the  former  decree  by  making 
Lale  of  the  land,  and  that  he  report  his  proceedings  to  the 
court.  He  made  a  sale  which  was  reported  to  and  approved 
by  the  court. 

Plaintiff  in  error  brings  the  case  to  this  court  on  error,  and 
insists  that,  being  a  minor  at  the  time  the  original  bill  was  tiled, 
the  decree  'pro  confesso  against  her  was  erroneous,  and,  not 
having  been  made  a  party  to  the  supplemental  bill,  her  rights 
were  not  affected  by  that  proceeding.  The  original  bill  alleges 
that  she  was  a  minor,  and  it  was  taken  as  confessed  against 
her,  as  well  as  the  otlier  defendants,  and  the  relief  sought  was 
granted.  I^o  guardian  ad  litem  was  appointed  under  the  for- 
mer bill,  and  she  was  not  made  a  party  to  the  supplemental  bill. 
There  is  no  rule  of  practice  better  settled,  than  that  a  minor 
must  defend  by  a  guardian.  In  this  case  no  guardian  of  any 
kind  appeared  for  plaintiff  in  error.  It  does  not  appear  by  the 
bill  that  she  had  a  guardian,  or  that  a  guardian  ad  litem  was 
appointed  by  the  court. 

The  practice  is  equally  well  settled,  even  if  there  had  been  a 
guardian,  that  a  decree  cannot  be  rendered  against  a  minor 
unless  it  be  on  proof  of  the  allegations  of  the  bill.  It  cannot 
be  taken  as  confessed,  nor  can  the  guardian  admit  the  bill  so  as 
to  bind  minor  defendants.  It  is  the  duty  of  the  court  to  pro- 
tect the  interests  of  minors,  and  refuse  to  render  a  decree 
depriving  them  of  their  rights,  except  on  the  same  proof  that 
would  be  required  if  every  material  allegation  of  the  bill  had 
been  denied  by  an  answer,  and  it  is  error  to  render  a  decree  on 
any  less  proof.  Again,  the  evidence  in  a  chancery  case,  under 
our  practice,  should  always  be  preserved  in  the  record  by  some 
appropriate  mode.  These  rules  have  been  so  often  announced 
by  the  court,  that  it  is  unnecessary  to  cite  the  cases,  or  to  refer 
to  works  on  practice.  They  must  be  regarded  as  settled,  and 
must  be  familiar  to  the  entire  profession.     Plaintiff  was  not 
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defended  by  guardian,  and  was  defaulted,  and  the  bill  taken  as 
confessed,  which  was  error.  The  execution  of  the  deed  of  trust 
by  her  father  does  appear  in  the  record,  but  the  other  material 
allegations  of  the  bill  are  not  established  by  any  evidence  pre- 
served in  the  record.  For  these  errors  the  decree  of  the  court 
below  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Charles  M.  Smith  et  al. 

V. 

John  M.  Rotan  et  al. 

1.  Parties  —  in  chancery  —  who  should  be  made  —  and  when  persons  in  inter- 
est may  be  omitted.  In  chancer)',  all  the  pa:rties  in  interest,  and  whose  rights 
may  be  affected,  ought  to  be  made  parties  to  the  bill,  except  where  the  parties 
are  very  numerous,  and  so  scattered  that  their  names  and  residences  cannot  be 
ascertained  without  great  difficulty. 

2.  Same  —  in  what  cases  —  the  ride  rigidly  enforced.  This  rule  Is  enforced 
most  generally  in  cases  where  titles  may  be  divested. 

3.  Same  —  exception  to  the  rule  —  in  a  particidar  case.  In  a  bill  for  an 
accounting  filed  against  the  administrators  of  the  deceased  obligors  in  a 
guardian's  bond,  objection  was  made,  that  the  heirs  of  the  deceased  had  not 
been  made  parties  to  the  suit :  Held,  that  this  was  unnecessary ;  that  it  waa 
sufficient  to  make  the  administrators  parties,  and  if  they  were  compelled  to 
pay,  recourse  to  the  heirs  might  be  had  by  them,  in  the  event  they  took  any 
thing  by  descent. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon, 
Silas  L.  Bkyan,  Judge,  presiding. 

This  was  a  bill  in  chanceiT  filed  in  the  court  below,  by  the 
appellees  against  the  appellants,  surviving  sureties  of  Willis 
Smith,  deceased,  guardian  of  the  appellees,  on  their  guardian 
bond,  to  compel  an  accounting  for  the  funds  of  appellees.  But 
a  single  question  is  presented  by  the  record,  which  is  stated  in 
the  opinion. 

Mr.  B.  B.  Smith,  for  the  appellants. 

1.  In  this  case  the  bill  should  not  only  have  made  the  admin' 
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istrators  of  the  deceased  obligors  parties,  but  also  the  heirs  of 
Buch  deceased  obligors. 

2.  They  were  necessary  parties,  for  the  reason  that  they  were 
liable  for  their  proportionate  amount  of  the  damages  which 
might  be  decreed. 

3.  That  all  persons  who  have  any  substantial  or  beneficial 
interest  in  the  question  litigated,  or  who  may  be  materially 
affected  by  the  decree  rendered,  are  necessary  parties.  Preston 
V.  Kimball,  19  111.  320. 

Messrs.  O'Melvekt  and  MEERnr,  for  the  appellees. 

1.  The  heirs  of  the  deceased  obligors  were  not  necessary 
parties  to  this  bill.  They  were  numerous  and  scattered,  and 
their  residences  unknown,  and  in  such  case  the  court  will  not 
require  them  to  be  made  parties.  Harrington  v.  Hubbard,  1 
Seam.  573. 

2.  The  administrators  represent  the  deceased  estates  on  this 
debt. 

3.  The  rights  of  these  heirs  cannot  be  affected  by  any  decree 
rendered  in  a  suit  to  which  they  were  not  made  parties. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  question  made  on  this  record  is  this :  Complainants 
having  made  the  administrators  of  the  deceased  obligors,  in  a 
guardian's  bond,  defendants,  and  called  upon  them  to  account, 
was  it  necessary  to  make  the  heirs  of  these  deceased  obligors 
parties  ? 

As  a  general  rule,  in  equity,  all  persons  wlio  have  any  sub- 
stantial, legal,  or  beneficial  interest  in  the  question  litigated, 
or  who  may  be  materially  affected  by  the  decree  to  be  rendered, 
must  be  made  parties ;  the  only  exception  is,  where  the  parties 
are  very  numerous  and  so  widely  scattered  that  their  names 
and  residences  cannot  be  ascertained  without  great  difiiculty. 
Prentice  v.  Kimball,  19  111.  320 ;  Herrington  v.  Hubbard,  1 
Scam.  5Y3 ;  The  People  v.  Lott,  27  111.  215. 

This  rule  is  enforced  most  generally  in  cases  where  titles  may 
be  divested.     In  this  case  the  administrators  represented  the 
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estates  of  tlie  respective  obligors,  and,  on  a  bill  to  account,  it 
was  sufficient  to  make  them  the  parties,  regardless  of  the  heirs. 
If  the  administrators  have  the  decree  to  pay,  they  may  be  able 
to  coerce  the  heirs  to  refund  if  they  had  any  thing  by  descent. 
The  names  of  the  heirs  were  disclosed,  but  their  places  of  resi- 
dence were  not,  and  could  not  be  ascertained  without  such 
difficulty  as  these  wards  should  not  be  required  to  encounter. 
The  decree  of  the  Circuit  Court  is  affirmed,  this  being  the 

only  point  made. 

Decree  affirmed. 


Eugene  Russell  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

Trlvl  —  separation  of  the  jury.  If  a  jury,  in  a  capital  case,  during  the 
progress  of  the  trial,  separate  without  the  authority  of  the  court,  their  verdict 
will  be  set  aside,  where  it  appears,  that,  in  consequence  of  such  separation, 
they  were  exposed  to  improper  influences,  which  might  have  operated  to  the 
prejudice  of  the  accused  in  such  manner  as  to  affect  their  verdict. 

"Writ  of  Eeeor  to  the  Circuit  Court  of  Effingham  county ; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 

This  case  is  sufficiently  stated  in  the  opinion. 

Messrs.  Cooper  &  "Wood,  for  the  plaintiffs  in  error. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  for  murder,  on  the  trial  of  which 
the  plaintiffs  in  error  were  found  guilty  and  sentenced  to  be 
hung.  There  was  a  motion  for  a  new  trial,  which  was  over- 
ruled. On  the  hearing  of  this  motion,  it  was  clearly  shown, 
that,  during  the  progress  of  the  trial,  one  of  the  jurors  sepa- 
rated from  the  other  jurymen,  and  went  about  the  streets  and 
railroad  station  in  the  company  of  other  persons  without  being 
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in  charge  of  an  ofBcer;  that  another  went  to  his  residence  nn- 
attended  by  an  officer,  and  remained  there  more  than  an  hour 
in  the  company  of  other  persons ;  that  anotlier  went  unat- 
tended to  a  public  debate  ;  that  another  went  to  the  house  of 
an  acquaintance,  and  conversed  with  him  about  the  case  and 
the  evidence,  no  officer  being  present.  It  is  difficult  to  under- 
stand how  the  officer  in  charge  of  the  jury  can  have  been  so 
remiss  in  his  duties.  It  is  not  claimed  that  this  separation 
was  by  authority  of  the  court.  The  affidavits  of  the  jurors 
were  taken  to  show  that  while  thus  sejiarated  they  neither 
heard  nor  saw  any  thing  that  influenced  their  verdict,  but  one 
of  them  admits  he  had  conversed  about  the  case  and  the  evi- 
dence with  the  person  whose  affidavit  had  been  taken.  He 
thinks  he  heard  nothing  prejudicial  to  the  prisoners.  The  rule 
laid  down  in  McKinney  v.  The  People,  2  Gilm.  553,  and 
Jumpertz  v.  The  People,  21  111.  411,  is,  that  the  court  must 
grant  a  new  trial  if  the  jury  separate,  "  unless  such  separation 
was  the  result  of  misapprehension,  accident  or  mistake  on  the 
part  of  the  jury,  and  under  circumstances  to  show  that  such 
separation  could  by  no  possibility  have  resulted  to  the  preju- 
dice of  the  prisoner."  This  is  not  shown  in  the  present 
instance,  and  the  case  is  a  far  stronger  one  for  a  new  trial 
than  was  that  of  Jumpertz.  The  jurors  may  have  honestly 
believed  they  heard  nothing  outside  of  the  jury-box  which 
influenced  their  verdict,  yet  they  were  greatly  exposed  to  ex- 
ternal influences,  and  these  influences  might  have  operated 
insensibly  to  themselves,  especially  in  regard  to  the  juror  who 
had  the  conversation  with  a  third  person. 

Under  the  authority  of  the  cases   above  quoted  we  must 
reverse  the  judgment  and  remand  the  case  for  a  new  trial. 

Judgment  reversed. 
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Joel  S.  Byington 

V. 

Gaff,  Cochran  &  Co. 

Delivery  to  one  member  of  a  firm  —  effect  of.  Where  a  firm  composed  of 
two  members  entered  into  an  agreement  to  purchase  a  steamboat,  and  a  third 
party  guaranteed  the  payment  of  the  notes  given  therefor,  and  the  boat  was 
afterward  transferred  by  bill  of  sale  and  delivered  to  only  one  member  of  the 
firm,  and  on  the  trial  the  evidence  tended  to  show  that  the  transfer  and 
delivery  was  in  accordance  with,  and  in  fulfillment  of,  the  original  contract 
of  purchase,  it  was  held,  that  this  was  a  transfer  and  delivery  to  the  firm 
and  not  to  the  individual,  and  the  guarantor  was  liable. 

Writ  of  Eeeor  to  the  Court  of  Common  Pleas  of  the  city  of 
Cairo ;  the  Hon.  John  H.  Mulkey,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  in  the  Court  of 
Common  Pleas  of  the  city  of  Cairo,  at  the  January  Term, 
1867,  by  Thomas  Gaff,  James  W.  Gaff  and  George  W.  Cochran, 
composing  the  firm  of  Gaff,  Cochran  &  Co.,  and  against  Joel 
S.  Byington,  upon  the  following  note,  given  in  part  payment 
for  the  steamboat  "  Ella "  by  the  firm  of  Musson  and  Culley 
and  guaranteed  by  Byington : 

"  $2,500.  Cairo,  June  23,  1865. 

Seven  nionths  after  date,  for  value  received,  we  or  either  of 
us  promise  to  pay  Messrs.  Gaff,  Cochran  &  Co.,  or  order,  the 
sum  of  twenty-five  hundred  dollars,  payable  at  the  First 
[National  bank  at  Cairo,  with  interest  at  six  per  cent  until  due, 
and  if  not  paid  at  maturity  ten  per  cent  to  be  paid  thereafter. 
Two  50  cent  and  one  25  cent^  J^_  Q_  CULLEY 

U.  S.  Int.  Rev.  Stamps      V  x  '  ttt'    nrrTooz-wT^r  « 

duly  canceled.  \  J.  W.  MUSSON." 

Indorsed: 

"  For  value  received,  I  guaranty  the  payment  of  the  sum  of 
money  and  interest  in  the  within  note  specified,  and  agree  to 
pay  the  same  according  to  the  tenor  and  effect  of  said  nDte  if 
the  same  is  not  paid  by  the  said  Rodney  C.  Culley  and  James 
W.  Musson.  J.  S.  BYINGTON." 
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Defendant's  second  amended  plea  is  similar  to  the  third 
amended  plea,  except  that  it  alleges  that  the  transfer  of  the 
boat  to  Rodney  C.  Cullej  was  without  defendant's  knowledge 
or  consent,  and  in  fraud  of  his  rights  as  guarantor,  by  reason 
of  which  he  was  released  and  wholly  discharged. 

In  his  third  amended  plea  defendant  alleges  actio  non^ 
because  he  says  that  the  note  and  guarant}^  sued  on  in  plaint- 
iffs' declaration  were  given  for  part  of  the  consideration  of  the 
purchase  money  of  the  steamboat  "  Ella,"  her  fixtures  and  fur- 
niture, an  American  vessel  of  over  twenty  tons  burden,  to  wit, 
to  the  amount  of  $2,500,  to  be  sold  and  delivered  as  hereinafter 
mentioned,  and  for  no  other  or  different  consideration  or  pur- 
pose whatever ;  and  that  the  said  defendant  only  as  guarantor 
and  exclusively  for  the  accommodation  of  the  firm  of  Musson 
&,  Culley  (a  firm  composed  of  J.  W.  Musson  and  R.  C.  Culley) 
hereinafter  mentioned,  and  without  any  interest  in  the  consid- 
eration of  said  note  whatever,  he,  the  said  defendant,  executed 
and  delivered  the  same  as  guarantor,  of  all  which  the  said 
plaintiffs  then  and  there  had  notice.  And  the  said  defendant 
avers,  that,  although  the  said  note  is  signed  by  the  individual 
names  of  the  said  Musson  and  Culley,  yet,  in  fact,  the  said  note 
sued  on  was,  at  the  time  it  was  made  and  guaranteed  as  afore- 
said, the  partnership  note  of  the  said  firm  of  Musson  &  Culley, 
and  was  made  and  delivered  to  said  plaintiffs  as  one  of  the 
notes  for  the  purchase  of  the  aforesaid  steamboat,  her  fixtures 
and  furniture,  on  the  23d  day  of  June,  A.  D.  1865,  at,  etc., 
aforesaid,  then  and  there  bargained  to  be  sold  by  the  said 
plaintiffs  to  the  said  firm  of  Mnsson  &  Culley,  by  their  con- 
tract in  writing  of  that  date,  to  wit : 

"  For  and  in  consideration  hereinafter  mentioned,  we  have 
this  day  bargained  and  sold  to  J.  W.  Musson  and  R.  C.  Cullej, 
the  steamboat  '  Ella,'  her  fixtures  and  furniture,  now  lying  at 
this  port ;  price  of  said  boat,  fixtures,  etc.,  is  seven  thousand 
dollars,  to  be  paid  as  follows : 

"  Two  thousand  dollars  in  three  months ;  twenty-five  hun- 
dred dollars  in  five  months,  and  the  balance  of  twenty-five 
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hundred  dollars  in  seven  months  from  this  date.  Notes  for 
the  above  amounts  to  be  given  bearing  six  per  cent  interest 
with  approved  security,  and  payable  at  the  First  National 
bank  at  Cairo. 

"  The  said  J.  W.  Musson  and  E.  C.  Culley,  part?/  of  the 
first  part,  hereby  bind  themselves  to  execute  the  above  named 
notes  as  herein  set  forth. 

P''*'?Jent^°'^']    Witness  our  hands  and  seals,  this  23d  day  of 
June,  1865,  at  the  city  of  Cairo. 

"[Signed]  GAFF,  COCHRAN  &  CO., 

Per  Green.     l-^^^'J 


MUSSON  &  CULLEY, 

By  R.  C.  CuLLET." 


[seal.] 


And  the  said  defendant  further  avers,  that,  relying  upon  the 
said  contract  for  a  sale  of  said  boat,  her  fixtures  and  furniture, 
to  the  said  firm  of  Musson  &  Culley,  and  that  in  pursuance 
thereof  the  said  boat,  her  fixtures  and  furniture,  would  be 
transferred  and  conveyed,  as  an  American  vessel,  to  the  said 
firm  of  Musson  &  Culley,  and  that  when  so  conveyed  and  trans- 
ferred would  become  the  partnership  property  of  the  said  firm 
of  Musson  &  Culley,  he,  the  said  defendant,  was  induced, 
relying  upon  the  good  faith  and  execution  of  said  contract  by 
said  plaintifis,  by  the  transfer  and  conveyance  of  said  boat  to 
the  said  Musson  &  Culley  according  to  the  tenor  and  efiect  of 
the  aforesaid  agreement  for  a  sale  of  said  steamboat  to  said 
firm  of  Musson  &  Culley,  to  guarantee  said  note  for  the  said 
last  mentioned  firm.  And  the  said  defendant  avers,  that,  after 
the  said  note  was  guaranteed  by  the  said  defendant  as  afore- 
said, and  delivered  to  said  plaintiffs,  and  before  the  said  plaint- 
iffs had  transferred  and  conveyed  said  boat,  her  fixtures  and 
furniture,  or  either  or  any  part  thereof,  to  the  said  firm  of  Mus- 
son &  Culley,  the  said  plaintiffs,  well  knowing  the  premises, 
afterward,  to  wit,  at  St.  Louis,  Missouri,  on  the day  of  Oc- 
tober, A.  D.  1865,  did  abandon  said  contract  of  bargain  for 
the  sale  of  said  boat,  her  fixtures,  etc.,  to  said  firm  of  Musson 
&  Culley  (and  never  did,  in  whole  or  in  part,  in  any  manner, 
convey  the  same  to  said  Musson  &  Culley),  but,  on  the  contrary 


1867.]  Byixgton  v.  Gaff,  Cochran  &  Co.  513 

Statement  of  the  case. 

thereof,  then  and  there,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  etc.,  aforesaid,  did  by  bill  of  sale  transfer,  convey  and 
deliver  the  said  steamboat  '  Ella,'  her  iixtures  and  furniture, 
exclusively  to  Rodney  C.  Culley  individually,  whereby  and 
by  reason  whereof,  the  said  defendant  in  fact  says,  that  the 
consideration  of  said  note  and  the  said  guaranty  sued  on  in 
this  behalf,  has  wholly  failed,  and  this  he  is  ready  to  verify, 
wherefore,  etc. 

Replication  and  issufe  joined. 

Defendant  offered  in  evidence  the  following : 

"  BILL  OF  SALE. 

"  To  all  people  to  whom  this  present  bill  of  sale  shall  come : 
We,  Thomas  Gaff  and  George  W.  Cochran  and  J.  W.  Gaff, 
owners  of  the  steamboat  '  Ella,'  send  greeting : 

"  Know  ye,  that  we,  the  said  Gaff,  Cochran  &  Co.,  for  and  in 
consideration  of  the  sum  of  seven  thousand  dollars  in  hand,  and 
well  and  truly  paid,  at  or  before  the  ensealing  and  delivery  of 
these  presents  by  Rodney  C.  Culley,  of  Cairo,  State  of  Illinois, 
the  receipt  whereof  we  do  hereby  acknowledge,  and  are  there- 
with fully  and  entirely  satisfied  and  contented,  have  granted, 
bargained  and  sold,  and  by  these  presents  do  grant,  bargain 
and  sell,  unto  the  said  Rodney  C.  Culley,  the  hull  or  body  of 
the  steamboat  'Ella,'  together  with  all  and  singular,  her 
engines,  machinery,  tackle,  apparel  and  furniture,  as  she  now 
lies  at  the  port  of  Cairo,  Illinois,  and  enrolled  at  the  port  of 
Memphis,  the  certificate  of  which  enrollment  is  as  follows,  viz. : 
(said  boat  has  not  been  enrolled  in  the  name  of  present  owners, 
for  the  reason  that  she  has  not  been  engaged  in  coasting  trade 
since  their  ownership.) 

"  '  Enrollment  in  conformity  to  an  act  of  the  congress  of  the 
United  States  of  America,  entitled  "  An  act  for  enrolling  and 
licensing  ships  or  vessels  to  be  emploj^ed  in  the  coasting 
trade  and  fisheries,  and  for  regulating  the  same;"  William 
Drake,  of  Memphis,  Tenn.,  having  taken  and  subscribed  the 
oath  required  by  the  said  act,  and  having  sworn  that  he  is  a 
citizen  of  the  United  States,  and  sole  owner  of  the  ship  or 
33  —  44th  III. 
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vessel  called  the  "Ella"  of  Memphis,  whereof  John  F.  Rule  is  at 
present  master,  and  as  he  hath  sworn,  a  citizen  of  the  United 
States,  and  that  the  said  ship  or  vessel  was  built  at  Elizabeth, 
Pa.,  in  the  year  1854,  as  appears  by  her  last  enrollment,  No. 
63,  issued  at  the  Port  of  St.  Louis,  on  the  6th  of  August,  1863, 
and  now  surrendered  on  change  of  owners,  and  the  said  certifi- 
cate of  indorsement  having  certified  that  the  said  "ship  or  ves- 
sel, has  one  deck  and  no  mast,  and  that  her  length  is  one  hun- 
dred and  fifty-three  feet  —  inch  ;  her  breadth  thirty  feet,  y\  feet, 
—  inch;  her  depth  four  feet  —  inch,  and  that  she  measures  one 
hundred  and  seven  ^-i^  tons,  and  that  she  is  a  steamer,"  has  a 
cabin  on  deck  and  plain  head,  and  the  said  "William  Drake 
having  agreed  to  the  description  and  admeasurement  above 
specified,  and  sufiicient  security  having  been  given  according  to 
the  said  act,  the  said  steamer  '  Ella '  has  been  duly  enrolled  at 
the  port  of  Memphis. 

"  '  Griven  under  my  hand  and  seal  of  office,  at  the  port  of 
Memphis,  this  18th  day  of  December,  in  the  year  one  thou- 
sand eight  hundred  and  sixty-three.' 

"  To  have  and  to  hold  the  said  granted  and  bargained  steam- 
boat and  premises  with  the  appurtenances,  unto  the  said  Rod- 
ney 0,  Culley,  his  heirs,  executors,  administrators  or  assigns,  to 
his  only  proper  use,  benefit  and  behoof  forever ;  and  we,  the 
said  Gaff,  Cochran  &  Co.,  do  vouch  ourselves  to  be  true  and 
lawful  owners  of  the  said  steamboat  'Ella'  and  her  appurten- 
ances, and  have  full  power,  good  right  and  lawful  authority  to 
dispose  of  the  said  steamboat  and  her  appurtenances  in  the 
manner  aforesaid.  And  furthermore,  we,  the  said  Thomas 
Gaff  and  George  W.  Cochran  &  Co.,  covenant  and  agree  to 
warrant  and  defend  the  said  steamboat  'Ella'  and  appurten- 
ances against  the  lawful  claims  and  demands  of  all  persons 
whomsoever,  unto  the  said  Rodney  C.  Culley.  Tliat  is  to  say, 
all  lawful  claims  and  demands  of  every  nature,  that  accrued 
against  said  vessel  prior  to  or  on  the  twenty-third  day  of  June, 
1865,  being  the  date  upon  which  the  sale  of  said  vessel  waa 
consummated. 

"  In  witness  whereof,  we,  the  vendors,  have  hereunto  set  our 
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hands  and  seals,  this  23d  day  of  June,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  sixty-five. 

"THOMAS  GAFF,  [seal.] 

GEO.  W.  COCHRANE,      [seal.] 
J.  W.  GAFF,  [seal.] 

By  Thos.  Gaff. 
"  Signed,  sealed  and  delivered,  in  presence  of 
Thomas  A.  Newktrk." 

And  also  the  deposition  of  George  E.  Lightner,  who  testified, 
that  his  knowledge  in  relation  to  the  bill  of  sale  was  as  follows : 
With  the  exception  of  the  enrollment,  it  is  in  the  handwriting 
of  John  0.  Rankin ;  it  was  drawn  by  him  soon  after  the 
25th  of  June,  1865,  at  the  instance  of  Rodney  C.  CuUey,  and 
brought  to  him  by  Culley ;  think  that  Musson  was  with  Culley, 
and  also  Mr.  Cochran ;  they  were  at  my  office  at  one  time  about 
the  purchase ;  think  this  was  the  time,  but  am  not  positive ;  it 
may  have  been  before  this  ;  I  told  them  they  must  give  me  the 
last  enrollment  before  they  could  get  the  bill  of  sale  recorded 
and  a  new  enrollment  issued  ;  this  paper  (bill  of  sale)  was  left 
with  me  by  the  parties  with  the  request  that  I  write  to  Mem- 
phis for  a  copy  of  enrollment ;  I  did  so ;  got  a  copy  of  the  en- 
rollment and  inserted  it ;  I  do  not  recollect  whether  the  paper, 
when  left  with  me,  was  signed  or  not ;  do  not  recollect  whether 
I  delivered  it  to  Culley,  or  sent  it  to  Cochran  or  Mr.  Edson  at 
Cairo  ;  I  think  it  was  signed,  however,  for  the  enrollment  seems 
to  have  been  written  after  the  stamps  were  affixed ;  it  was  as 
near  as  I  can  say,  from  my  book,  about  the  first  or  middle  of 
August ;  I  cannot  say  positively  why  the  conveyance  was  made 
to  Culley ;  I  think  there  was  some  understanding  to  that  effect 
between  the  parties,  but  my  recollection  is  not  clear  as  to  this 
matter ;  I  recollect  that  I  was  compelled  to  write  two  or  three 
times  to  Memphis,  and  that  the  boat  made  several  trips  in 
charge  of  Culley,  and  had  some  trouble  with  the  custom  house, 
and,  as  agent  for  Gaff,  Cochran  &  Co.,  here,  I  assisted  in 
arranging  temporary  permits. 

For  the  plaintiffs,  Edson  testified,  that  he  knew  the  parties ; 
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that  he  wrote  the  note  and  contract  (set  Out  in  plea)  or  bill  of 
Bale  of  the  boat  to  Musson  &  CuUej  ;  that  the  boat  was  deliv 
ered  to  Cullej;  thinks  that  Musson  was  in  Chicago;  never 
heard  any  thing  of  the  abandonment  of  contract  in  relation  to 
sale  by  plaintiffs ;  and  (on  cross-examination)  was  not  present 
when  the  boat  was  delivered  ;  saw  Culley's  hands  on  the  boat 
afterward ;  does  not  know  why  the  bill  of  sale  afterward  was 
made  to  Culley  at  St.  Louis. 

Green,  witness  for  plaintiffs,  testified,  that  he  first  talked 
with  Musson  &  Culley,  a  few  days  before  the  execution  of 
the  contract  above,  in  regard  to  selling  them  the  boat,  and  that 
afterward  the  trade  was  closed  with  Culley,  and  the  contract 
drawn  up  and  signed  by  all  the  parties.  He  further  testified, 
that  he  delivered  the  boat  to  Musson  &  Culley  about  the  date 
of  the  contract  and  before  the  delivery  of  the  notes. 

The  court  gave  the  following  instructions  for  the  plaintiffs,  to 
which  defendant  excepted  : 

"  If  the  title  to  the  boat  in  question  passed  by  sale  and  de- 
livery from  plaintiffs  to  Musson  &  Culley,  on  the  23d  day  of 
June,  1865,  if  you  find  from  the  evidence  such  sale  and  deliv- 
ery was  made,  and  the  contract  by  which  the  same  passed  was 
never  abandoned  or  rescinded,  the  plaintiffs  are  entitled  to 
recover  in  this  suit  if  the  material  allegations  in  the  declaration 
have  been  supported  by  the  evidence." 

"  The  court  instructs  the  jury,  that,  under  the  issues  in  this 
case,  it  devolves  upon  the  defendant  to  show  by  evidence  an 
abandonment  of  the  contract  for  the  sale  of  the  steamboat  '  Ella ' 
to  J.  "W.  Musson  and  R.  C.  Culley,  if  that  fact  is  relied  on  as  a 
defense  to  this  action." 

"  Although,  in  the  bill  of  sale  of  the  boat  '  Ella,'  by  plaintiffs, 
the  same  may  have  been  conveyed  to  Rodney  C.  Culley,  one 
of  the  purchasers,  yet  that  fact  does  not  relieve  the  defendant 
from  proving  an  abandonment  by  plaintiffs  of  the  contract  for 
the  sale  of  said  boat.  If  the  jury  believe,  from  the  evidence, 
that  James  W,  Musson  and  R.  C.  Culley  bought  the  steamboat 
'  Ella '  from  plaintiffs,  and  the  said  boat  was  delivered  to  them. 
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or  one  of  them,  for  both,  and  that  said  sale  or  contract  was 
never  abandoned  by  phiintifFs,  and  that  the  other  material 
averments  in  the  declaration  have  been  proved  or  admitted  by 
the  pleadings,  the  verdict  should  be  for  the  plaintiifs," 

The  court,  at  the  instance  of  defendant,  gave  the  following 
instructions : 

"  The  court  instructs  the  jury,  that  any  material  facts  in  de- 
fendant's plea,  which  are  not  denied  by  the  plaintiflfs'  repli- 
cation, are  to  be  admitted." 

"  That  the  issue  in  this  cause  is,  whether  the  plaintiffs  aban- 
doned the  first  contract  set  out  in  the  second  and  third  pleas  of 
defendant ;  and,  if  you  believe,  from  all  the  evidence  in  this 
cause,  that  the  plaintiffs  did  abandon  the  said  first  agreement 
and  sell  the  boat  '  Ella '  to  Rodney  C.  Galley  individually,  you 
should  find  for  the  defendant." 

And  refused  .to  give  the  following  instructions: 

"  The  court  instructs  the  jury  for  the  defendant,  that,  to 
transfer  by  sale  an  American  vessel,  so  that  the  same  can  be 
used  in  navigating  any  of  the  rivers  of  the  United  States,  the 
same  must  be  transferred  by  bill  of  sale,  or  instrument  of 
writing,  containing  and  reciting  therein  the  last  certificate  of 
registry  or  enrollment ;  and,  unless  you  find,  from  the  evidence 
in  this  case,  that  Gafi\,  Cochran  &  Co.  did,  by  such  bill  of  sale 
or  instrument  in  writing,  convey  the  boat  mentioned  in  defend- 
ant's plea  to  the  firm  of  Musson  &  Culley,  you  should  find  for 
the  defendant." 

"  If  the  jury  believe,  from  the  evidence,  that  the  boat  named 
in  the  defendant's  pleas  was  bargained  and  sold  by  the  plaintifFa 
to  the  firm  of  Musson  &  Culley,  to  be  used  for  the  purpose  of 
navigating  the  western  rivers  of  the  United  States,  and  that 
plaintiffs  never  completed  that  contract,  but  did  make  a  bill  of 
sale  of  the  steamboat  to  Eodney  C.  Culley  only,  and  delivered 
the  same  to  him,  then  your  verdict  should  be  for  the  defend- 
ant." 


518  Byington  v.  Gaff,  Cochean  &,  Co.  [June  T., 


Brief  for  the  Plaintiff  in  error. 


To  which  refusal  the  defendant  excepted. 
Verdict  for  plaintiffs. 

Messrs.  O'Melvent  and  IIouck,  for  the  plaintiff  in  error. 

I.  The  second  plea  (same  as  the  third,  printed  at  length) 
avers,  that  plaintiffs  abandoned  their  contract  to  sell  to  the 
lirm  of  "  Musson  &  Culley,"  and  sold  and  conveyed  the  boat 
without  the  knowledge  or  consent  of  Byington,  the  defendant, 
guarantor,  to  Eodney  C.  Culley,  individually.  The  replication 
takes  issue  on  no  other  part  of  that  plea  than  to  traverse  the 
abandonment  of  the  contract  to  sell  to  the  firm ;  and  the  only 
question  on  the  record  is,  whether  the  defendant  proved  that  part 
of  his  pleas ;  for  every  other  allegation  in  the  pleas,  not  denied 
or  traversed  by  the  replication,  is,  by  the  rules  of  pleading, 
admitted  to  be  true.  Dana  v.  Bryant,  1  Gilm.  104. 

II.  The  original  contract  for  the  sale,  by  the  plaintiffs,  was 
to  "Musson  &  Culley"  both,  and  for  "Musson  &  Culley" 
jointly  Byington  guaranteed,  and  the  note  was  delivered  to 
the  plaintiffs ;  but  they  sold  by  a  new  and  different  contract 
afterward  to  Culley  alone,  and  applied  the  note  to  pay  for  his 
individual  debt  and  purchase  without  the  consent  of  Byington  ; 
therefore  he  is  released. 

When  a  note  is  indorsed  for  a  special  purpose,  and  the 
object  of  making  the  indorsement  fails,  the  guaranty  is  at  an 
end.  Edwards,  316,  317,  319;  Collyer  on  Partnership,  §  614; 
3  U.  S.  Dig.  283 ;  2  Am.  Lead.  Cas.  390,  391. 

The  surety  or  guarantor  cannot  be  forced  into  a  situation 
never  contemplated  by  him.  Story  on  Part.  §  248. 

The  suret}'-  or  guarantor  cannot  be  held  in  any  other  way 
than  he  contracted.  1  Parsons  on  Cont.  pp.  503,  504. 

An  indorsement  for  a  partnership  firm  does  not  inure  to  the 
remaining  partner.  Collyer  on  Part.  §  624. 

Because  the  character  of  the  obligor  enters  into  the  contract. 
Collyer  on  Part.  §  616 ;  Story  on  Part.  §  246,  note  2,  §  247 ;  1 
Parsons  on  Cont.  505. 

If  A  guarantees  a  lease  and  a  new  lease  is  afterward  substi 
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tuted,  A  cannot  be  compelled  to  pay  on  the  new  lease,  and  ia 
discharged  from  his  liability.    White  v.  Wall:er,  31  111.  423. 

III.  The  writing,  i.  e.  the  first  contract  set  out  in  the  pleas, 
counsel  hold  to  be  a  bill  of  sale,  never  was  intended  as  such, 
and  is  not  upon  its  face  a  bill  of  sale: 

1.  The  writing  is  signed  by  both  parties,  thus  showing  its 
executory  character  and  the  fact  that  it  was  an  agreement  for 
a  future  sale, 

2.  Only  a  twenty-five  cent  internal  revenue  stamp  is  used. 

3.  The  certificate  of  registry  is  not  recited  in  the  writing, 
which  is  absolutel}'^  necessary  to  constitute  a  valid  bill  of  sale: 

To  secure  the  American  character  of  the  vessel.  1  Brightly's 
Dig.  §  14,  p.  828. 

To  prevent  the  forfeiture  of  the  vessel.  1  Brightly's  Dig. 
§  16,  p.  829. 

4.  The  writing  referred  to  could  not  be  recorded  in  the  proper 
ofiices  under  the  act  of  congress  of  1850. 

That  act  only  provides  for  admission  to  record  of  bills  of  sale, 
etc.,  with  the  register  recited.  1  Briglitly's  Dig.  §  44,  p.  833. 

Under  the  act  of  congress  of  1865,  every  bill  of  sale  of  a 
vessel  must  be  acknowledged  before  it  can  be  recorded  in  the 
proper  ofiices.  2  Brightly's  Dig.  §  10,  p.  402. 

However,  the  plaintifls'  counsel  admit  the  contract  set  out 
in  the  plea  to  be  executory,  by  the  issue  made  up,  and  it  is 
only  material  in  so  far  as  it  proves  that  the  note  was  guaran- 
teed on  a  contract  for  a  sale  of  the  boat  to  the  firm  of  "  Musson 
&  Culley." 

lY.  The  bill  of  sale  reall}'  made  is  that  set  out  in  the  ab- 
stract, ^nd,  although  it  purports  to  bear  date  of  the  23d  of 
June,  1865,  was  made  in  October  of  that  year.  "We  think  it 
is  palpably  manifest  that  it  is  not  the  sale  of  the  boat  to  the 
Jirm  of  "Musson  &  Culley,"  and  not  the  execution  of  tlie  con- 
tract, for  wliich  the  note  was  given  and  guaranteed,  which  was 
for  a  sale  to  that  firm.  Whether  the  abandonment  of  the  con- 
tract to  sell  to  the  firm  was  or  was  not  by  consent  or  agree- 
ment of  the  other  parties,  or  did  or  did  not  injure  Byington, 
the  defendant,  we  think  it  is  not  for  us  to  prove.     The  change 
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of  the  contract  without  his  consent,  on  which  he  guaranteed 
the  note,  released  him.  1  Parsons  on  Cont.  504,  note  G ;  May- 
hew  V.  jBoyd,  5  Md.  Ch.  102. 

V.  The  court  ought  to  have  given  the  instructions  severally 
on  the  part  of  the  defendant,  which  were  refused,  and  ought 
to  have  refused  the  plaintiffs'  instructions,  because  in  form 
they  are  calculated  to  mislead  the  jury,  especially  so  the  con- 
cluding part  of  the  second  instruction,  as  it  implied  doubt  as 
to  whether  the  defendant  relied  on  the  only  issues  made  up  in 
the  first  and  second  pleas. 

Messrs.  Allen  &  Webb,  for  the  defendants  in  error. 

I.  It  would  seem  almost  too  clear  for  argument,  that,  by  the 
terms  of  the  writing  set  out  in  plaintiffs'  third  plea,  defend- 
ants in  error  sold  the  steamboat  '"Ella"  to  J.  W.  Musson  and 
R.  0.  Culley.  The  language  of  that  writing  furnishes  no  ex- 
cuse for  discussing  the  question  as  to  its  being  an  executed  or 
an  exeoutory  contract.  In  addition  to  the  clear  legal  import 
of  the  writing,  the  evidence  of  Green  shows  that  he,  as  agent 
of  defendants  in  error,  about  the  date  of  said  writing,  delivered 
the  boat  to  Musson  &  Culley,  and  that  this  delivery  was  before 
the  notes,  which  expressed  the  consideration  of  the  sale,  were 
delivered  to  defendants  in  error. 

II.  Plaintiff"  in  error  seems  to  complain,  that,  after  the  sale 
and  delivery  of  the  boat  to  Musson  &  Culley,  a  bill  of  sale, 
under  the  act  of  congress,  was  made  to  Culley  alone ;  in  other 
words,  that  before  the  boat  was  ready  for  enrollment  under 
Musson  &  Culley's  purchase,  Musson  had  parted  with  his  inter- 
est in  the  boat  to  Culley,  in  whose  name  alone  the  bill'of  sale 
was  made  and  the  boat  enrolled  ;  the  position  assumed,  in  sub- 
Btance,  being  that  to  render  plaintiff  in  error  liable  on  his  guar- 
anty, Mnsson  must  never  part  with  liis  interest  in  the  boat. 
Such  a  proposition  we  are  not  disposed  to  argue.  The  guar- 
anty of  plaintiff  in  error  was  not  a  continuing  one,  but  simply 
an  undertaking  that  if  Musson  &  Culley  did  not  pay  the  note 
guaranteed,  he  (Byington)  would  paj'^  the  same  himself.  It  is 
respectfully  submitted  that  all  the  authorities  referred  to  by 
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counsel  for  plaintiff  in  error  upon  tliis  point  are  wholly  inap- 
plicable, and  would  only  have  the  least  pertinency  if  this  suit 
had  been  brought  upon  a  continuing  guaranty.  But  the 
plaintiff  in  error,  according  to  his  own  statements,  testified  to 
by  Mr.  "Webb,  guaranteed  the  note  because  Culley  "  told  him 
lie  would  indemnify  him  against  loss  by  a  mortgage  on  two 
lots." 

III.  Although  a  bill  of  sale,  under  the  act  of  congress,  must 
be  made  to  the  purchaser  upon  the  sale  of  a  vessel  in  order  to 
enrollment,  yet,  a  boat  being  but  a  chattel,  title  to  the  same 
may  pass  to  the  purchaser  without  such  bill  of  sale.  A  bill 
of  sale  was,  however,  regularly  made  out,  according  to  the  act 
of  congress,  by  defendants  in  error  to  Culley,  and  delivered  to 
him.  The  evidence  of  Lightner  shows,  that  there  was  some 
arrangement  between  Musson  &  Culley  by  which  the  bill  of 
sale  was  made  to  tlie  latter,  and  that  this  was  some  days  after 
Musson  &  Culley  had  taken  possession  of  the  boat,  and  even 
after  they  had  repaired  the  boat  at  St.  Louis. 

lY.  The  instructions  given  by  the  court  embody  the  law, 
and  the  court  might  well  have  refused  to  instruct  the  jury  at 
all,  at  the  instance  of  plaintiff  in  error,  upon  the  issue  of  an 
abandoment  of  the  contract,  for  no  evidence  whatever,  looking 
to  an  abandonment  of  the  contract  for  the  sale,  by  defendants 
in  error,  of  the  boat,  was  introduced  by  the  plaintiff  in  error 
in  the  court  below. 

Mr,  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  insists  that  the  judgment  of  the  court  below 
should  be  reversed,  because  of  the  refusal  to  give  two  instruc- 
tions asked  by  him.  We  can  see  no  error  in  refusing  to  give 
them.  As  asked,  they  were  calculated  to  mislead  the  jury. 
The  evidence  shows,  that  the  boat  was  sold  to  Musson  & 
Culley,  and  under  that  sale  was  delivered  alone  to  Culley ;  and 
it  would  seem  that  the  delivery  was  in  pursuance  to,  and  fulfill- 
ment of,  the  contract  of  purchase;  and  the  evidence  tends  to 
show  that  the  transfer  by  the  deed  was  made  in  the  same  man- 
ner, and  to  fulfill  the  agreement. 
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If  it  was  transferred  to  him  for  both  Musson  &  Cullej,  with 
their  assent,  and  in  accordance  with  their  wishes,  then  there  can 
be  no  doubt  that  the  agreement  was  substantially  and  legally 
performed,  while  these  instructions  would  require  the  jury  to 
find  for  defendant,  unless  the  transfer  had  been  made  to  both 
of  them. 

Plaintiff  in  error  had  assumed  the  burden  of  proving  that 
the  original  agreement  had  been  abandoned,  and  a  new  sale 
made  alone  to  Culley ;  and  these  instructions  assume  that  the 
transfer  of  the  boat  to  Culley,  no  difference  how  made,  proved 
that  fact ;  while,  on  the  contrary,  we  have  seen  that  the  posses- 
sion was  delivered  to  Culley  under  the  sale  to  Musson  &  Culley, 
and  the  jury  were  warranted  in  finding  that  the  transfer  was 
made  to  Culley  in  the  same  manner;  unless  they  had  been 
properly  modified,  the  court  did  right  in  refusing  to  give  them 
to  the  jury.  Perceiving  no  error  in  this  record,  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


August  Werner 

V. 

Frederick  Ropiequet. 

Distress  for  rent — warrant  for — cannot  issue  after  six  montha  from 
the  time  of  termination  of  lease.  By  the  act  of  1857,  the  common  law  relative 
to  proceedings  for  distress  for  rent  is  so  modified  as  to  authorize  distress  to  be 
made  for  the  period  only  of  six  months  after  the  expiration  of  the  lease ;  and, 
where  a  distress  warrant  issues  more  than  six  months  after  rent  has  become 
due,  and  the  lease  terminated,  and  the  demised  premises  abandoned,  such 
warrant  is  without  authority  of  law,  is  null  and  void,  and  affords  no  protection 
to  the  officer  levying  it. 

Appeal  from  the  Circuit  Court  of  St,  Clair  county;    the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion. 
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Mr.  William  Winkleman,  for  the  appellant. 

Mr.  ;N".  Niles,  for  the  appellee. 

Mr.  Chief  Justice  Bkeese  delivered  the  opinion  of  the 
Court : 

The  only  question  made  on  this  record  is,  the  decision  of  the 
court  overruling  the  demurrer  to  defendant's  fourth  plea. 

The  action  was  replevin  for  certain  articles  of  personal  prop- 
erty described  in  the  declaration  alleged  to  have  been  taken  by 
the  defendant  and  detained  by  him. 

The  fourth  plea  was  as  follows  : 

"  And  for  further  plea  in  this  behalf,  said  defendant  says 
actio  non,  etc.,  because  he  says  that  at  the  time  when,  etc.,  he 
was  sheriflF  of  said  county  of  St.  Clair,  and  that  on  the  20th 
day  of  October,  1866,  at  said  county,  a  landlord's  warrant 
issued  by  James  C.  Hasselton  against  Henry  Strieker  was 
placed  in  the  hands  of  said  defendant  as  bailiff  of  said  Hassel- 
ton, whereby  said  defendant  was  required  and  directed  to  dis- 
train the  goods  and  chattels  of  said  Strieker  in  said  county, 
where  he  then  resided,  for  the  sum  of  $200,  being  one  year's 
rent  due  the  said  Hasselton  on  the  1st  day  of  March,  A.  D. 
1866,  for  certain  land  in  said  county  and  described  in  said 
warrant,  demised  by  said  Hasselton  to  said  Strieker;  and  that 
by  virtue  of  said  warrant  the  defendant  did,  as  such  bailiff,  on 
the  20th  day  of  October,  at  said  county,  distrain  the  said  goods 
and  chattels  in  the  declaration  mentioned,  to  satisfy  the  said 
rent  due  as  aforesaid  under  and  by  virtue  of  said  warrant ;  and 
said  defendant  avers  that  the  said  goods  and  chattels  so  dis- 
trained were,  on  the  said  day  and  at  the  time  of  said  distress 
made  as  aforesaid,  the  property  of  the  said  Strieker,  and  sub- 
ject to  said  distress ;  without  this,  that  the  property  of  said 
goods  and  chattels,  or  any  part  thereof,  at  the  said  time  when, 
etc.,  was  in  said  plaintiff,  as  by  said  declaration  is  supposed, 
and  this  defendant  is  ready  to  verify,  and  prays  judgment,  etc." 
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The  demurrer  admits  the  facts  stated  in  this  plea,  which  are 
well  pleaded,  and  nothing  more.  It  admits  none  of  the  infer- 
ences of  law  which  may  be  drawn  from  the  facts. 

The  fair  intendment  from  the  averments  in  this  plea,  is,  that 
Strieker  had  rented  certain  premises  from  Hasselton,  for  one 
year,  which  expired  on  the  1st  day  of  March,  1866,  at  which 
time  he  was  indebted  for  rent  in  the  sum  of  $200,  to  his  land- 
lord, Hasselton,  and  had  abandoned  the  premises.  The  war- 
rant was  not  issued  until  the  20th  day  of  October  following, 
more  than  seven  months  after  the  rent  was  due  and  payable. 

By  the  common  law,  a  distress  warrant  could  not  be  issued 
after  the  termination  of  the  lease,  nor  after  the  goods  had  been 
removed  from  the  land  out  of  which  the  rent  issued.  It  was 
also  requisite,  as  distress  can  only  be  for  rent  in  arrears,  and  as 
rent  does  not  become  due  until  the  last  moment  of  the  day 
when  it  is  made  payable,  that  a  distress  should  not  be  taken 
until  the  next  day  after  the  rent  became  due,  but  a  warrant 
given  on  that  day  to  make  distress  generally  would  be  good. 

To  remedy  this,  the  general  assembly  of  this  State,  on  the 
10th  of  February,  1857,  passed  an  act  providing,  that,  in  all 
cases  of  the  demise  of  lands  or  tenements,  whether  the  rent 
reserved  be  payable  in  money,  in  specific  articles  of  property, 
or  in  any  part  of  the  products  of  the  demised  premises,  the 
landlord  shall  have  the  right  to  distrain  the  personal  goods  of 
the  tenant  for  the  period  of  six  months  after  the  expiration  of 
the  term  for  which  the  premises  were  demised ;  such  distress 
to  be  made  in  the  manner  now  provided  by  law,  etc.  Scates' 
Comp.  718. 

The  warrant  in  this  case,  having  been  issued  more  than  six 
months  after  the  rent  had  accrued  and  was  in  arrears,  was 
without  authority  of  law,  and  was  null  and  void,  affording  no 
protection  to  the  defendant  who  executed  it.  The  demurrer 
reached  this  defect,  and  should  have  been  sustained. 

After  six  months,  and  the  tenant  has  abandoned  the  premi- 
ses, there  can  be  no  distress  upon  the  goods  of  the  tenant, 
although  he  will  remain  personally  responsible  to  his  landlord 
for  the  rent,  which  can  only  be  recovered  by  the  ordinary  suit 
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at  law.  Taylor's  Landlord  and  Tenant,  237,  referring  to  Tenhoss 
V.  Williams,  5  Cowen,  407,  and  the  same  case  in  the  Court  of 
Errors,  2  Wend.  148. 

We  are  of  opinion  the  court  erred  in  overruling  the  demurrer 
to  this  fourth  plea,  and  for  the  error  the  judgment  must  be 
reversed.     The  plea  is  no  defense  to  the  action. 

The  cause  is  remanded  for  further  proceedings  not  inconsis- 
tent with  this  opinion. 

Judgment  reversed. 


Francis  Wittram 

V. 

Abram  Van  Wormer. 

1.  Partner  —  when  unable  to  bind  the  firm.  Without  the  consent  of  hia 
copartners,  one  partner  cannot  bind  the  firm  of  which  he  is  a  member  by 
giving  the  firm  note  in  satisfaction  of  his  personal  indebtedness. 

2.  So,  where  two  parties  formed  a  partnership,  one  putting  in  as  stock  his 
saw-mill  and  a  quantity  of  saw-logs,  and  the  other  an  equivalent  in  money,  it 
was  Tield,  that  the  first  party  could  not  bind  the  firm  by  giving  the  firm 
note  for  a  balance  due  upon  the  saw-logs,  although  the  firm  received  the 
benefit  of  the  logs. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  Wm.  H.  Underwood,  for  the  appellant. 

Mr.  N.  NiLES,  for  the  appellee. 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Yan  Wormer  against  De 
Clausel  «fe  Wittram,  upon  the  following  note  : 
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"  $979.86.  St.  Louis,  18     . 

after  date  we  promise  to  pay  to  the  order 
of  ourselves  $979.86  for  value  received,  negotiable  and  payable 
without  defalcation  or  discount, 

DE  CLAUSEL  &  WITTEAM." 
Indorsed,  "De  Clausel  &  Wittkam." 

On  the  trial  the  plaintiff,  Yan  Wormer,  testified  that  he  wa8 
formerly  in  partnership  in  running  a  saw-mill  with  the  defend- 
ant De  Clausel ;  that,  in  March,  1860,  he  went  out  of  the  firm, 
and  afterward  the  defendant,  Wittram,  took  his  place,  consti- 
tuting the  firm  of  De  Clausel  &  Wittram  ;  that  they  dissolved 
their  partnership  on  the  1st  of  January,  1861 ;  that,  on  the 
20th  of  December,  1860,  De  Clausel  gave  this  note  to  witness 
in  payment  of  the  balance  due  on  a  quantity  of  logs  sold  by 
him  to  the  firm  of  De  Clausel  &  Wittram,  at  the  formation  of 
their  partnership. 

The  defendant,  Wittram,  testified  that  he  never  saw  or  heard 
of  the  note  until  this  suit  was  brought,  in  1867,  and  that  the 
logs  in  question  were  a  part  of  the  stock  put  into  the  firm  by 
De  Clausel,  on  the  formation  of  the  partnership  of  De  Clausel 
&  Wittram  ;  that  he  put  in  $3,418  in  cash,  and  De  Clausel  put 
in  the  logs  and  mill. 

The  question  in  the  case  is,  whether  the  sale  of  the  logs  by 
Yan  Wormer,  at  the  dissolution  of  the  old  partnership,  was  to 
De  Clausel  alone,  or  to  the  firm,  afterward  formed,  of  De 
Clausel  and  Wittram. 

On  the  trial  the  defendant  asked  the  court  to  instruct  the 
jury  as  follows : 

"  One  partner  has  no  right  to  give  the  note  of  the  firm  for 
his  own  private  debt,  without  the  consent  of  his  copartners ; 
and  if  this  note  was  given  by  De  Clausel  to  pay  for  logs,  etc., 
which  De  Clausel  put  in  the  firm  as  a  part  of  his  (De  Clausel's) 
capital  stock,  then  the  jury  should  find  for  defendants,  unless 
Wittram  consented  to  the  making  and  indorsing  of  this  note.'* 

The  instruction  was  refused. 
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Probably,  the  court  refused  this  instruction,  from  the  opinion 
that  the  same  idea  had  been  sufficiently  expressed  in  another. 
We  think,  however,  it  should  have  been  given,  as  it  presented 
to  tlie  jur}'-  the  true  point  in  controvers}^  more  distinctly  than 
it  was  presented  in  any  other  instruction.  On  the  evidence 
the  case  is  exceedingly  doubtful.  It  is  clear,  from  the  testi- 
mony of  the  plaintiff  himself,  that  the  logs  were  sold  by  him 
when  the  old  firm  was  dissolved.  If  they  were  purchased  by 
De  Claiisel,  in  order  to  furnish  his  part  of  the  capital  stock  of 
the  new  firm,  and  on  his  individual  credit,  the  fact  that  the 
new  firm  received  the  benefit  of  the  logs  would  not  render 
the  firm  liable,  nor  would  De  Clausel  alone  have  the  power  to 
bind  it  by  tlie  subsequent  note.  Watt  v.  Kirhy,  15  111.  201, 
This  was  the  meaning  of  the  refused  instruction ;  and,  in  view 
of  the  very  conflicting  evidence,  we  think  there  should  be 
another  trial,  in  which  this  point  can  be  explicitly  stated  to 
the  jury. 

Judgment  reversed. 


Samuel  "W.  Lessley  et  al, 

V. 

Maky  Lessley. 

Widow  —  of  her  rights  upon  a  renunciation  of  the  will.  Under  the  fifteenth 
section  of  the  dower  act,  the  widow  of  a  person  dj'ing  testate  and  leaving  no 
children  or  descendants  of  children,  upon  renouncing  the  will,  is  entitled  to 
one-half  the  estate  in  fee.  and  to  the  specific  articles  enumerated  in  the  stat- 
ute ;  but  she  is  not  entitled  to  dower  in  the  remainder  of  the  real  estate  or  to 
the  whole  of  the  personal  property. 

Writ  of  Error  to  the  Circuit  Court  of  Randolph  county  • 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

The  opinion  of  the  court  presents  a  sufficient  statement  of 
the  case. 
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Messrs.  O'Melveky  &  Houck,  for  the  plaintiff  in  error. 

Mr.  Wm.  H.  TJndekwood,  for  tlie  defendant  in  error. 
Mr.  Justice  "Walkee  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  filed  by  defendant  in  error  in  the 
Circuit  Court  against  plaintiffs  in  error.  The  bill  alleges  that 
defendant  in  error  is  the  widow  of  Matthew  Lessley,  deceased  ; 
that  he  died  in  April,  1864,  leaving  no  children  or  a  descend- 
ant or  descendants  of  children,  or  father  or  mother  surviving 
him,  but  left  a  brother  and  the  descendants  of  his  deceased 
sisters ;  that  he  left  both  real  and  personal  property  which  the 
bill  describes ;  that  he  made  a  last  will  by  which  he  made  sun- 
dry bequests  and  legacies,  —  among  others,  he  gave  to  defend- 
ant in  error,  his  lands  to  hold  during  her  life,  with  a  remainder 
over  in  fee  to  Matthew  Lessley ;  that  she  renounced  the  pro- 
visions made  in  her  favor,  and  elected  to  take  her  dower  and 
legal  share  of  the  estate  of  her  husband  ;  that  subsequently  she, 
under  her  hand  and  seal,  elected  to  take,  in  lieu  of  dower  and 
the  provisions  of  the  will  in  her  favor,  one-half  of  the  real 
estate,  and  dower  in  the  other  half,  and  the  whole  of  his  per- 
sonal property  after  payment  of  debts  ;  and  prays  for  partition, 
and  assignment  of  her  dower,  and  the  establishment  of  her  title 
to  the  property. 

The  answer  admits  that  defendant  in  error  is  the  widow 
of  Matthew  Lessley,  deceased  ;  that  he  left  no  children  or 
descendants  of  children  ;  admits  the  will  is  correctly  stated ; 
that  defendant  in  error  relinquished  the  provisions  of  the  will 
as  stated  in  the  bill,  but  denies  that  she  is  entitled  to  one-half 
of  the  real  estate,  or  to  dower  in  the  other  half  of  the  lands,  or 
is  entitled  to  the  personal  property  of  the  deceased,  inasmuch 
as  the  whole  of  it  was  bequeathed  by  the  will  and  is  charged 
with  the  payment  of  such  bequests.  On  the  hearing,  the  Cir- 
cuit Court  granted  the  prayer  of  the  bill  and  decreed  the  relief 
sought.  Tlie  cause  is  brought  to  this  court  to  reverse  that 
decree. 
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In  the  case  of  Tyson  v.  Postlethwaite,  13  111.  727,  it  was  held 
that  a  widow  of  an  intestate  husband,  under  the  forty-sixth  sec- 
tion of  our  statute  of  wills,  inherits,  as  heir  to  her  intestate  hus- 
band, one-half  of  his  real  and  the  whole  of  his  personal  property 
of  which  he  died  seized,  after  the  payment  of  the  debts  of  the 
estate,  and  also  to  be  endowed  in  the  remainder  of  liis  real 
estate.  It  was  also  held  that  this  section  was  not  repealed  by 
the  fifteenth  section  of  the  dower  act  of  1845,  and  that  these 
sections  were  not  repugnant.  Again,  in  the  case  of  Stiirgis  v. 
Ewing^  18  111.  176,  the  same  rule  was  recognized  and  a  con- 
struction was  given  to  the  fifteenth  section  of  the  dower  act. 
And  in  this  latter  case  it  was  held  that  the  widow  of  a  testator 
leaving  no  children  or  descendants  of  children  may,  if  she 
elect,  have,  in  lieu  of  her  dower  in  the  estate  of  which  her 
husband  died  seized,  one-half  of  all  his  real  estate ;  that  this 
section  in  its  provisions  applied  to  testate  estates,  while  the 
forty-sixth  applied  to  intestate  estates. 

By  the  latter  of  these  cases  the  rule  is  announced,  that  the 
widow  of  a  testator  having  no  children,  or  descendants  of  chil- 
dren, may  elect  to  renounce  the  provisions  of  the  will  made  in 
her  favor,  and  to  take  one-half  of  the  real  estate  of  which 
he  died  seized ;  and,  as  heir  to  her  husband,  she  thereby  be- 
comes invested  with  the  title  in  fee  to  that  portion.  Again,  in 
the  case  of  Pitney  v.  Brown^  39  111.  468,  the  same  rule  was 
announced,  and  the  widow  permitted  to  elect  to  take  one- 
Ralf  of  the  land  in  fee  of  which  her  husband  died  seized  of  an 
estate  of  inheritance  either  at  law  or  in  equity.  Under  these 
authorities  the  widow,  in  this  case,  was  entitled  to  the  decree 
for  one-half  of  the  real  estate  named  in  her  bill,  and  which 
was  decreed  to  her  by  the  court  below. 

This  right  of  election  proceeds  upon  the  ground,  that  the 
wife  has  an  interest  in  the  estate  of  the  husband,  of  which  he 
cannot  deprive  her  by  will  or  otherwise,  without  her  consent. 
And  when  he  attempts  to  do  so,  she  has  the  right  to  elect 
whether  she  will  take  the  provision  made  for  her  by  the  will, 
or  renounce  it,  and  hold  such  rights  in  his  estate  as  the  law 
gives  to  her.     She  cannot  claim  a  portion  of  the  provisions  of 
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the  will  and  reject  others,  and  claim  under  the  statute.  She 
must  claim  alone  under  the  will,  or  altogether  independent  of 
its  provisions.  When,  however,  she  has  renounced  the  provi- 
sions of  the  will,  she  is  restored  to  her  rights  under  the  statute. 
And  such  cases  are  provided  for  by  the  fifteenth  section  of  the 
dower  act.  It  declares,  that,  if  a  husband  dies  leaving  a  widow 
but  no  children,  or  descendants  of  children,  the  widow  may,  if 
she  elect,  have,  in  lieu  of  her  dower  in  the  estate  of  which  her 
husband  died  seized,  whether  it  shall  or  shall  not  have  been 
assigned  her,  one-half  of  the  real  estate  in  fee  simple,  in  her  sole 
right,  which  shall  remain  after  the  payment  of  the  debts  and 
claims  against  his  estate.  And  she  may  make  an  election  within 
two  months  after  being  notified  of  the  payment  of  such  debts. 

By  this  provision,  the  widow,  by  renouncing  the  provisions 
of  the  will,  waives  her  dower  in  her  husband's  real  estate,  but 
gets  in  lieu  of  it  one-half  of  the  lands  after  payment  of  the  debts. 

This  section,  in  the  case  oi  Sturgis  v.  Ewing,  18  111.  176,  was 
held  to  apply  alone  to  testate  estates.  And  the  case  of  Tyson 
V.  Postlethwaite,  13  111.  727,  holds,  that  the  forty-sixth  section 
of  the  statute  of  wills  applies  to  intestate  estates,  and  was  the 
most  liberal  of  the  two  in  its  provisions.  It  is  not  more  liberal 
and  beneficial  to  the  widow,  unless  it  is  because  it  gives  dower 
in  the  remaining  half  of  the  real  estate,  or  the  personal  prop- 
erty which  remains  after  the  payment  of  the  debts,  while  the 
fifteenth  section  of  the  dower  act  only  gives  one-half  of  the 
real  estate,  as  it  declares  that,  if  the  widow  elects  to  take  one- 
half  of  the  lands  of  which  her  husband  died  seized,  it  shall 
be  in  lieu  of  dower.  This  language  is  comprehensive  enough 
to  embrace  dower  in  all  of  the  lands.  It  will  not  reasonably 
bear  any  other  construction. 

The  sixth  section  of  the  act  of  February  11th,  1847  (Sess. 
Laws,  p.  169),  defines  the  word  "  dower,"  as  employed  in  the 
forty-sixth  section  of  the  chapter  entitled  "  wills,"  to  embrace  a 
saving  to  the  widow  of  one-third  of  the  personal  estate  of  intes- 
tate estates  forever,  after  the  payment  of  debts.  If  this  is  taken 
as  the  definition  of  the  word,  then  all  of  the  personal  property 
remaining  after  the  payment  of  debts  cannot  be  claimed  where 
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tliere  lias  been  such  an  election  bj  the  widow.  The  land  is 
taken  in  lieu  of  that,  as  well  as  dower  in  the  other  half  of  the 
real  estate.  A  different  rule  prevails  under  these  two  sections. 
The  first' section  of  the  act  of  1847,  however,  gives  to  the 
widow  in  all  cases  the  specific  articles  of  personal  property 
enumerated  in  the  act.  It  makes  no  distinction  between  testate 
and  intestate  estates.  The  right  is  the  same  in  all  cases,  if  the 
widow  resides,  and  administration  is  had,  in  this  State.  "We, 
therefore,  have  no  hesitation  in  believing  that  defendant  in 
error  is  entitled  to  one-half  of  the  real  estate  of  her  deceased 
husband,  and  the  specific  articles  enumerated  in  the  statute. 
But  the  court  below  erred  in  decreeing  that  she  was  entitled  to 
dower  in  the  remaining  half  of  the  real  estate,  and  all  the  per- 
sonal estate,  after  payment  of  debts.  The  decree  must,  there- 
fore, be  reversed  and  the  cause  remanded. 

Decree  reversid. 


INDEX. 


ABATEMENT. 
Death  op  one  of  sevkraij  plaintiffs. 

1.  Whether  the  suit  abates  (hereby.  The  statute  relative  to  the  abat»- 
ment  of  suits  hj  the  death  of  parties,  was  designed  to  prevent  abatement 
in  any  case  where  the  cause  of  action  would  survive,  on  the  suggestion 
of  the  death,  which  suggestion  is  a  matter  of  form,  and  may  be  made  by 
either  party.  Stoetzell  et  al.  v.  FuUerton,  108. 

2.  In  a  joint  action  of  assumpsit,  on  account,  by  two  plaintiffs,  where 
one  of  them,  pending  the  suit,  died,  and  judgment  was  afterward  rendered 
therein,  and  without  suggestion  of  such  death  having  been  made, — held, 
that  the  suit  did  not  abate ;  the  survivor,  on  the  death  of  his  co-plaintiff, 
being  entitled  to  prosecute  the  action  to  final  judgment.  Ibid.  108. 

3.  Defendant  should  avail  himself  of  the  death  of  plaintiff  by  plea  in 
abatement— failure  to  do  so — effect  of.  In  such  case,  the  defendant,  to  have 
availed  himself  of  the  fact  of  the  death  of  one  of  the  plaintiffs,  should 
have  pleaded  it  in  abatement ;  but,  having  failed  to  do  so,  and  allowed  the 
cause  to  be  tried  upon  the  merits,  under  the  plea  of  non-assumpsit,  under 
which  plea  such  death  could  not  have  been  proved,  he  is  boimd  by  the 
judgment  rendered  therein,  and  cannot  afterward  question  it  in  a  collat- 
eral proceeding.  Ibid.  108. 

ACTIONS. 

Ex  TURPI  CAUSA  NON  OBITUB  ACTIO. 

1.  Where  a  person  sends  money  to  another  with  the  object  of  inducing 
the  latter  to  use  his  influence  to  get  the  former  nominated  for  an  office, 
without  reference  to  the  fitness  of  the  applicant  for  the  position  he  seeks, 
or  the  public  good,  and  the  party  receiving  the  money  does  not  use  his 
influence  for  such  applicant,  but  against  him,  the  transaction  on  the  part 
of  him  who  sends  the  money,  is  of  such  improper  character  that  the  law 
will  afford  him  no  remedy  to  recover  it  back.  Liness  v.  Hesing,  113. 

2.  During  the  late  civU  war,  one  B.,  engaged  in  illicit  trade  with  the 
enemy,  was  detected  by  A.,  and  to  prevent  his  exposure  to  the  authorities, 
he  paid  A.  $1,000.  Held,  that  B.  could  not  recover  it  back.  The  law 
affords  no  relief  to  joint  actors  in  an  unlawful  scheme.  Arterv.  Byinj' 
tm,  468. 

Laches  of  an  administrator. 
In  not  defending  suit— remedy  of  the  heirs.    See  ADMINISTRATION  OP 
ESTATES,  3  ;  CHANCERY,  4. 
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ACTIONS.    Continued. 

To  KECOVER  BACK  USURY. 

Voluntarily  paid — action  wUl  not  lie.    See  USURY,  1. 
Money  voluntarily  paid. 

Whether  it  may  he  recovered  back,  when  the  promise  under  which  it  was 
paid   was   mthin   the   statute  of  frauds.     See    STATUTE   OP 
FRAUDS,  4. 
Refusing  a  vote  at  an  election. 

Who  has  a  right  of  action  therefor.    See  ELECTIONS,  1. 
Action  of  debt. 

When  it  will  lie  and  when  not.    See  DEBT,  1,  2,  3. 

Forcible  ent-ry  and  detainer. 
Against  whom  the  action  toiU  lie.    See  FORCIBLE  ENTRY  AND  DE- 
TAINER, 1,  2,  3,  4. 

ADMINISTRATION  OF  ESTATES. 
Personal  estate — administrator. 

1.  Administrator  sole  representative  of  personal  estate.  An  administra- 
tor or  an  executor,  so  long  as  he  retains  his  office,  is  the  sole  repre- 
sentative of  the  personal  estate  of  the  deceased.  Gold,  Admr.,  et  al.  v. 
BaUey,  492. 

Judgment  against  administrator. 

2.  Binds  the  personal  estate.  In  such  case,  in  the  absence  of  fraud,  the 
judgment  binds  the  personal  estate.  Ibid.  492. 

Laches  of  administ:pator. 

3.  Remedy  of  the  heir.  And,  if  the  administrator  has  been  guilty  of 
laches  in  not  defending  the  suit  at  law,  the  remedy  is  on  his  bond.  It  will 
not  be  required  of  persons  holding  claims  against  an  estate,  to  litigate 
them  first  with  the  representative  of  the  deceased,  and  afterward  with  the 
heirs  in  like  manner,  without  alleging  fraud  or  collusion  on  the  part  of 
the  administrator.  Ibid.  492. 

Rights  of  the  husband  as  administrator. 

4.  May  administer,  but  must  distribute.  Under  our  statute,  a  husband 
has  the  right  to  become  administrator  of  his  wife's  estate,  but,  like  all  other 
administrators,  he  must  distribute  the  estate  according  to  the  statute  of 
distribution.  The  statute  of  the  39th  Car.  2d  was  never  in  force  in  this 
State.  Townsend  et  al.  v.  RadcUffe,  446. 

5.  Effect  of  act  0/I86I.  Nor  does  the  act  of  1861,  securing  to  married 
women  their  separate  property  "  during  coverture,"  operate  to  change  the 
rule  in  that  regard,  but  on  the  death  of  the  wife,  intestate,  her  property 
becomes  subject  to  the  provisions  of  the  statute  concerning  the  distribu- 
tion of  intestate  estates.  Ibid.  446. 

Of  foreign  judgments. 

6.  Against  an  administrator  of  the  same  estate.  A  judgment  rendered  in 
the  State  of  Ohio  against  the  executor  of  an  estate  was  allowed  as  a  claim 
against  the  estate  of  the  deceased  in  the  County  Court  of  Cook  county. 


INDEX.  535 

ADMINISTRATION  OF  ESTATES.  Op  foreign  judgments.  Continued, 
Held,  that  such  aUowauco  was  only  prima  facie  evidence  of  the  justice  of 
the  demand  against  the  estate.  Rosenthal,  Adinr.,  v.  Itenick  et  al.  203. 

7.  And  in  such  case,  the  claim  having  been  founded  upon  a  judgment 
to  be  paid  iu  the  State  of  Ohio,  in  due  course  of  administration,  its  allow- 
ance by  the  County  Court  of  Cook  county  was  improper.  A  judgment 
against  an  administrator  in  one  State,  is  no  evidence  of  indebtedness 
against  a  dififerent  administrator  of  the  same  decedent  in  another  State, 
for  the  purpose  of  affecting  assets  received  by  the  latter  under  his  trust. 
Ibid.  303. 

Rights  of  citizens  op  other  States. 

8.  Where  administration  has  been  granted  in  another  State.  A  citizen 
of  another  State,  in  whicli  administration  has  been  granted  upon  an 
estate,  may  come  to  this  State  and  cause  administration  to  be  taken  out 
here,  a  claim  allowed,  and  real  estate  sold  for  its  payment ;  and,  in  such 
case,  it  is  not  necessary  to  show  that  the  personal  estate  in  the  other  State 
has  been  exhausted.  Ibid.  203. 

Eevocation  op  letters  op  administration. 

9.  Who  may  apply  therefor.  Where  letters  of  administration  had  been 
granted  to  one  as  the  widow  of  the  intestate,  on  an  application  to  revoke  the 
letters  on  the  ground  that  the  administratrix  had  another  husband  living 
at  the  time  of  her  marriage  with  the  decedent,  it  was  held,  if  the  marriage 
with  deceased  were  void,  the  issue  are  illegitimate,  and  do  not  stand  in  a 
position  to  apply  for  a  revocation  of  the  letters  of  administration,  they 
having  no  right  to  administer  upon  the  estate.  Myatt  v.  Myatt,  Adnix., 
et  al.  473. 

Limitation  op  creditor's  lien. 

WitJdn  what  time  such  a  lien  should  be  asserted.    See  LIMITATIONS,  1 
2,  3,  4. 
What  are  assets. 

Of  a  pre-emption  right.    See  PRE-EMPTION,  3. 

ADMISSIONS. 
Admissions  as  evidence.    See  EVIDENCE,  11, 13, 13. 

AGENCY. 
Powers  op  Agent. 

1.  He  must  act  within  the  scope  of  Ms  authority.  The  rule  is  an  estab- 
lished one,  that  an  attorney  in  fact  can  only  act  within  the  strict  letter  of 
his  authority,  for  the  purposes  and  in  the  manner  prescribed,  a  departure 
from  which  will  not  be  sanctioned.     GJiMse  v.  Dana,  262. 

3.  Application  of  this  rule  to  the  confession  of  a  judgment  under  a  wa/r- 
rant  of  attorney.    See  JUDGMENTS,  6. 

8.  Power  to  execute  a  replevin  bond  in  the  name  of  his  principal.  M. 
executed  to  H.  a  power  of  attorney  under  seal,  authorizing  him  to  settle 
his  business  and  collect  all  claims  due  to  him  in  tlie  State  of  Illinois  ; 
which  instrument  conferred  upon  him  extensive  powers  in  relation  thereto 
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giving  liim  authority  to  generally  do  all  and  every  act  and  acts,  thing  and 
things,  service  and  services,  in  the  law  whatsoever  needful  and  necessary 
to  be  done,  in  the  settlement  of  such  business,  and  the  collection  of  the 
claims.  Held,  that  a  replevin  bond,  executed  by  H.  as  M.'s  attorney,  under 
this  instrument,  was  within  the  scope  of  his  authority  and  binding  upon 
M.  Merrick  v.  Wagner,  266. 
Continuing  authority  of  agent. 

4.  Presumption.  Where  a  party  is  shown  to  have  been  the  agent  of 
another  in  a  particular  business,  and  continues  to  so  act  within  the  scope 
of  his  former  authority,  it  will  be  presumed  that  his  authority  still  con- 
tinues, and  will  bind  his  principal  unless  the  persons  with  whom  he  acts 
have  notice  that  his  agency  has  ceased.    Diversy  v.  Kellogg,  114. 

Rescission  of  contracts. 

5.  AutJiority  of  agent.  An  agent  for  a  commercial  house  who  travels 
and  solicits  orders  for  his  principal,  in  the  absence  of  proof  will  not  be 
presumed  to  have  authority  to  rescind  his  contracts  and  take  back  goods 
furnished  by  the  house  for  which  he  is  agent,  when  they  prove  unsatis- 
factory to  the  customer.  Ibid.  114. 

Delivery  of  goods  to  an  agent. 

6.  Of  notice  that  his  agency  had  ceased.  In  an  action  to  recover  the  price 
of  goods  sold,  and  delivered  to  an  agent  of  the  vendee,  it  is  not  error  for 
the  court  to  instruct  the  jury  that  a  party  could  only  recover  by  showing 
that  the  person  receiving  goods  for  his  principal  was  his  general  agent 
and  acted  within  the  scope  of  his  authority,  or  was  his  special  agent  to 
receive  the  goods  in  dispute,  unless  it  was  shown  that  his  general  agency 
was  continued  after  his  principal  ceased  to  do  business.  Such  an  instruc- 
tion excludes  the  fact  that  the  person  may  have  the  general  agency  of  his 
principal  before  he  quit  business  and  the  seller  not  notified  that  he  had 
ceased  to  be  his  agent.  Ibid.  115. 

Proof  of  agency. 

7.  By  the  pretended  agent.  A  party  claiming  that  he  had  authority  to 
act  as  the  agent  of  another  in  a  particular  transaction,  cannot  establish 
Buch  agency  by  his  own  uncorroborated  testimony.  Maxey  et  al.  v.  Hecke- 
thorn,  437. 

8.  By  former  acts  of  recognition  by  principal.  Proof  of  the  fact,  that  a 
person  had  on  former  occasions  recognized  another  as  his  agent  in  making 
purchases  for  him,  is  not  sufficient  to  charge  him  for  a  purchase  afterward 
made  by  such  person,  claiming  to  act  as  his  agent,  without  proof  that  at 
the  time  of  such  subsequent  purchase  the  vendor  was  cognizant  of  such 
former  acts  of  recognition.  Ibid.  437. 

Ratification  by  the  principal. 

9.  Must  he  complete.  Where  an  attorney  compromised  a  debt  of  hia 
principal,  who,  after  a  full  knowledge  of  all  the  facts  attending  it,  retained 
the  money  paid  on  such  compromise,  he  will  be  held  bound  by  it,  and  will 
not  be  permitted  to  ratify  it  so  far  as  it  is  for  his  interest  and  repudiate  the 
residue.  Henderson  et  al.  v.  Cummings,  325. 
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AGISTMENT. 
Cake  and  diligence  required. 

1.  An  agistor  of  stock  for  hire  is  bound  to  exercise  reasonable  care  and 
diligence,  by  himself  and  his  servants,  for  the  safety  of  the  property  com- 
mitted  to  his  charge ;  and  whether  this  has  been  done,  is  a  question  of 
fact  for  the  jury  to  determine,  in  view  of  all  the  testimony  before  them, 
Ealty  V.  Market,  225. 

2.  An  agistor  of  stock  is  bound  to  employ  careful,  skillful  and  trust- 
worthy servants,  and  is  liable  for  all  injuries  done  by  them,  in  the  course 
of  their  employment,  through  negligence  or  carelessness ;  but  is  not  liable 
for  any  malicious  or  willful  act  committed  by  them  without  his  knowledge 
or  consent.  Ibid.  225. 

ALLEGATIONS  AND  DECREE. 
Must  correspond. 

1.  Parties  can  only  recover  on  the  case  made  in  their  pleadings.  MaJier 
V.  Bull,  Admx.  98. 

2.  So  upon  bill  filed  by  one  partner  against  another  for  a  dissolution 
of  the  partnership,  and  for  an  account^  the  complainant  cannot  be  allowed 
damages  against  the  defendant  for  a  failure  in  duty  on  the  part  of  the 
latter,  unless  there  are  allegations  in  the  bill  upon  which  such  relief  can 
be  based.  Ibid.  98. 

3.  Nor  can  the  complainant  have  specific  relief  based  upon  a  sale  made 
by  the  defendant  in  fraud  of  the  complainant's  rights,  except  the  latter 
furnish  the  basis  for  such  relief  by  appropriate  allegations  in  his  bUl. 
Ibid.  98. 

4.  When  a  complainant  in  chancery  seeks  a  specific  performance,  his 
bill  must  be  framed  with  that  view,  Pitts  et  al.  v.  Cable  et  al.  103. 

ALLEGATIONS  AND  PROOF.    See  PLEADING  AND  EVIDENCE,  5, 6, 7. 

AMENDMENTS. 
Amendment  of  record. 

1.  When  allowable.  When  in  the  record  of  a  criminal  case,  a  clerical 
error  is  made,  the  court  has  the  power  to  permit  such  mistake  to  bo 
corrected,  upon  a  proper  application  by  the  people,  Kennedy  v.  Tlie 
People,  283. 

2.  So  where  a  grand  jury  returns  an  indictment  into  court,  and  the 
clerk  erroneously  enters  upon  the  record  the  return  of  an  indictment  for 
a  difierent  ofiense  from  that  named  in  the  indictment,  the  erroneous  entry 
may  be  corrected  by  the  court.  Ibid.  283. 

Amending  a  verdict. 

Where  the  verdict  was  sealed  and  the  jury  separated.   See  VERDICT,  3. 

APPEAL. 
From  board  of  ^upervisorb. 

1.  To  the  Circuit  Court  —  concerning  an  assessment  for  taoMtion.  Under 
the  act  of  1861,  an  appeal  will  lie  from  a  board  of  supervisors  to  the  Cir« 
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cuit  Court,  in  the  matter  of  equalizing  assessments  for  taxation.  Board 
of  Supervisors  of  Bureau  Co.  v.  I%e  Chicago,  Burlington  and  Quince/ 
Eailroad  Co.  229. 

2.  Constitutionality  of  the  act.  Tlie  act  of  1861,  allowing  appeals  in 
such  cases  is  constitutional.  Ibid.  229. 

APPEALS  AND  WKITS  OF  ERROR. 
When  they  will  not  lie. 

From  decision  of  Circuit  Court  in  proceedings  to  locate  highways. 
Under  the  38th  section  of  the  statute  relative  to  public  roads,  and  the 
authority  of  the  case  of  the  County  of  Sangamon  v.  Brown,  13  111.  210, 
the  decision  of  a  Circuit  Court,  in  proceedings  brought  to  that  court  for 
locating  a  public  highway,  is  final,  and  cannot  be  appealed  from.  Marion 
County  V.  Harper,  482. 

ASSESSMENTS. 
For  public  improvements.    See  SPECIAL  ASSESSMENTS. 

ASSESSMENT  OF  DAMAGES. 
On  judgment  upon  demurrer. 
Admissibility  of  evidence.    See  PLEADING  AND  EVIDENCE,  3. 

ASSIGNMENT. 

Indorsement  in  blank, 

1.  W7iat  may  be  written  over  it.  The  rule  is  firmly  established,  that  the 
holder  of  commercial  paper  with  a  general  indorsement  may  fill  it  up 
with  any  contract  consistent  with  such  paper,  and  in  accordance  with  the 
agreement  of  the  parties  when  the  indorsement  was  made.  Also,  such 
indorsement  may  be  filled  up  at  any  time  before  or  at  the  trial.  The  con- 
tract of  assignment  and  that  of  guaranty  are  not  the  same,  but  different. 
Croskey  v.  Skinner,  321. 

2.  Effect  of  filling  up  the  Hank  improperly.  Where  a  holder  fills  up  a 
general  indorsement  with  both  an  assignment  and  a  guaranty,  and  the 
indorser  files  a  plea  denying  the  guaranty,  verified  by  oath,  the  holder 
may  abandon  his  claim  to  a  recovery  under  the  guaranty,  and,  upon  proper 
proof  of  diligence  or  insolvency,  recover  on  the  assignment ;  and,  when 
the  question  of  authority  to  write  the  guaranty  is  withdrawn,  the  court 
will  not,  in  the  absence  of  evidence,  presume  that  it  was  unauthorized. 
Even  if  the  wrongful  writing  of  a  guaranty  in  such  an  indorsement 
could  be  held  to  be  an  alteration  of  the  contract  of  assignment  and  could 
have  that  effect,  there  must  be  evidence  that  it  was  wrongful.  Ibid.  321, 

3.  There  being  no  doubt  of  the  right  to  fill  up  the  indorsement  with,  an 
assignment,  it  is  not  perceived  how  filling  in  the  guaranty  could  affect 
the  assignment,  whether  authorized  or  not  at  the  time.  But  if  it  could 
be  so  held,  the  court  would  not  presume  a  want  of  authority  in  the  absence 
of  proof.  It  does  not  matter  whether  the  assignment  were  filled  up  before 
OP  on  the  trial.     The  writing  of  an  unauthorized  guaranty  over  guch  an 
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indorsement  in  no  wise  affects,  alters  or  modifies  the  contract  of  assign- 
ment. Croskey  v.  Skinner,  321. 
Foreclosure  by  scire  facias. 

Where  the  note  is  assigned,  foreclosure  in  the  name  of  tJie  payee.    See 
MORTGAGES,  21. 
Assignee  op  title  bond  for  land. 

Whether  liable  for  unpaid  purchase  money  due  the  first  vendor.    See 
PURCHASERS,  3. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Preference  of  creditors. 

1.  Is  allowable.  A  debtor  in  failing  circumstances  may  make  an  assign- 
ment for  the  benefit  of  liis  creditors,  and  in  so  doing,  he  may  make  a 
preference  in  favor  of  a  portion  of  his  creditors.  Blow  et  al.  v.  Oage 
et  al.  208. 

2.  But  to  be  valid,  it  must  be  done  in  good  faith ;  for  if  intended  to 
delay  creditors,  or  otherwise,  for  fraudulent  purposes,  or  if  the  preference 
be  a  secret  trust,  it  is  void.  Ibid.  208. 

3.  Transactions  of  this  character  are  required  to  be  fairly  and  honestly 
made,  and,  to  that  end,  they  will  be  rigidly  scrutinized.  Ibid.  208. 

Provision  for  payment  of  damages. 

4.  When  incurred  in  relation  to  the  execution  of  the  trust.  It  is  no 
objection  to  a  deed  of  assignment,  that  it  contains  this  language* 
"  deducting  and  retaining  all  such  costs,  charges,  damages,  expenses  and 
disbursements,  as  shall  be  sustained,  incurred,  or  reasonably  due,  for  or  in 
relation  to  the  execution  of  the  trusts."  The  use  of  the  word  "  damages  " 
therein,  does  not  vest  in  the  trustee  power  to  squander  the  assets,  by  the 
charge  of  fictitious  damages.  Ibid.  208. 

Allowance  of  damages. 

5.  Where  a  trustee,  in  an  effort  to  execute  his  trust  justly,  renders  him- 
self liable  to  damages,  which  are  awarded  against  him,  he  will  be  allowed 
to  retain  the  amount  thereof  out  of  the  fund.  Ibid.  209. 

Expenses  of  the  trust. 

6.  Are  always  allowed.  The  law  allows  all  reasonable  charges,  costs, 
expenses  and  disbursements,  to  be  paid  out  of  the  fund,  but  they  are 
always  subject  to  be  reviewed  by  a  court  of  equity  ;  and  such  disburso- 
ments  will  be  allowed,  whether  provided  for  in  the  deed  or  not.  Ibid.  209. 

Employment  of  the  debtor. 

7.  By  the  trustee.  Where  the  trustee  employed  the  debtor  to  assist 
him  in  the  settlement  of  the  affairs  of  the  firm,  the  management  of  the 
trust  fund  remaining  strictly  under  the  control  of  the  trustee,  such  em- 
ployment will  not  be  considered  as  a  badge  of  fraud,  unconnected  with 
other  facts  tending  to  prove  fraud.  Ibid.  209. 

Of  a  debt  due  a  former  partner. 

8.  The  fact  that  a  debtor,  making  an  assignment  for  the  benefit  of  his 
creditors,  includes  in  the  list  of  preferred  creditors  a  debt  fairly  and 
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Op  a  debt  due  a  former  partner.    Continued. 
honestly  incurred  by  him,  in  buying  out  a  former  partner,  and  for  money 
loaned  to  him  by  such  retiring  partner  after  his  withdrawal,  cannot  be 
regarded  as  a  fraud  upon  the  creditors.  Blow  et  cd.  v.  Oage  et  al.  209, 

Sale  by  one  partner  to  another. 

9.  What  is  proof  of  insolmncy.  It  is  no  evidence  that  a  firm  is  insol- 
vent, because,  if  forced  to  wind  up  its  business  at  a  particular  time,  it 
would  be  unable  to  pay  all  of  its  liabilities.  And  it  is  no  fraud  upon  the 
creditors,  for  one  of  its  members  to  sell  out  to  the  other  partners  at  such  a 
time  his  interest  in  the  partnership,  and  to  be  so  there  must  be  proof  of 
such  fraudulent  design.  Ibid.  209. 

Purchases  before  assignment. 

10.  Whether  fraudulent.  Purchases  made  by  a  firm  some  time  before  an 
assignment,  arriving  subsequently,  the  title  thereto  vests  in  the  assignees, 
the  seller  having  failed  to  exercise  the  right  of  stoppage  in  transitu. 

'    Ibid.  209. 

11.  Purchases  made  by  a  party,  on  credit,  at  a  time  when  he  knew  he 
could  not  pay  his  debts,  will  not,  for  that  reason  alone,  be  regarded  aa 
fraudulent.  Ibid.  209. 

12.  But  the  rule  is  otherwise  as  to  purchases  made  in  contemplation  of 
an  assignment.  Ibid.  209. 

Notice  of  failure. 

13.  Need  not  he  given.  There  is  no  rule  of  law  that  requires  a  debtor  to 
give  notice  of  his  failure.  Ibid.  209. 

Fraud  must  be  proved. 

14.  The  fraudulent  design  of  a  debtor  in  making  an  assignment  must 
be  proved,  and  cannot  be  established  by  mere  suspicion ;  but  can  only  be 
sustained  upon  satisfactory  proof  of  the  fact.  Ibid.  209. 

ATTACHMENT. 
Residence  —  what  constitutes. 

Within  the  meaning  of  the  attachment  act.  Whether  a  person  whc 
moves  from  New  York  to  Illinois  gains  a  residence  in  this  State,  within 
the  meaning  of  our  attachment  law,  is  a  question  of  intention  deducible 
from  facts  and  circumstances. 

In  1859  a  party,  formerly  a  resident  of  Medina,  New  York,  came  to 
DeKalb  county,  Illinois,  and  purchased  a  farm  which  he  cultivated  and 
lived  on  from  the  spring  of  1861  to  August  1804,  but  never  moved  his 
wife  thereto  from  Medina. 

While  thus  living  on  his  farm  he  voted  in  this  State  and  spoke  of 
Illinois  as  his  residence,  and  declared  his  intention  to  make  tlie  farm  his 
permanent  home,  and  said  his  vnfe  would  join  him  on  the  decease  of  her 
mother,  who  was  then  too  old  to  be  removed.  In  May,  1864,  his  property 
was  attached  on  the  ground  that  he  was  not  a  resident  of  Illinois. 

Held,  that  these  facts  and  circumstances  manifest  a  residence,  and, 
therefore,  that  the  attachment  would  not  lie.  Wells  v.  The  People,  etc.  4ft 
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ATTORNEY  AT  LAW. 
Op  his  authority. 

1.  And  when  it  ceases.  An  attorney  usually  lias  tbe  power  to  receive 
his  client's  money  in  the  case  in  which  he  is  employed,  and  this,  by  virtue 
of  his  retainer.  The  fact  of  employment  implies  such  authority,  unless 
limited,  and  even  then  a  client  would  be  bound,  unless  the  party  paying; 
the  money  to  the  attorney  had  notice  of  the  limitation.  Ruckman  et  al. 
V.  Alwood  et  al.  183. 

2.  The  power  of  an  attorney  ceases  upon  the  termination  of  the  relation, 
after  which  any  and  all  acts  of  an  attorney,  whether  in  the  matter  of 
receiving  the  benefits  of  a  judgment,  or  decree,  releasing  errors  of  record, 
or  otherwise,  are  unwarranted,  being  without  authority,  and  therefore  do 
not  bind  the  client.  Ibid.  183. 

ThEIE  briefs  SHOUIiD  BE  DECOROUS. 

3.  It  is  expected  that  attorneys,  in  their  briefs  in  the  Supreme  Court, 
will  abstain  from  indulging  in  unkind  remarks  or  allusions  toward  the 
judge  who  tried  the  cause  below,  and  that  they  will  be  decorous  to 
opposing  counsel.  Belton,  Admx.,  v.  Fisher,  36. 

AURORA,  CITY  OF. 
Summons. 
For  violation  of  ordinance — requisites  of  summons.    See  PROCESS,  3. 

AUTHENTICATION. 
Records  of  foreign  judgments. 

1.  When  the  transcript  of  the  proceedings  and  judgment  in  a  suit  tried 
before  a  justice  of  the  peace  in  another  State,  is  authenticated  in  such 
manner  as  to  be  admissible  in  evidence,  under  the  laws  of  such  State,  in 
other  counties  than  that  in  which  the  judgment  was  rendered,  then  the 
authentication  is  sufficient  in  this  State.  Belton,  Admx.,  v.  Fisher,  35. 

2.  Transcript  of  judgment  rendered  hy  a  justice  of  the  peace  in  Wisconsin. 
Where  a  transcript  of  a  judgment  rendered  by  a  justice  of  the  peace  in 
the  State  of  Wisconsin  has  attached  thereto  the  certificate  of  the  clerk  of 
the  Circuit  Court  of  the  county  in  which  the  justice  resides,  under  the 
seal  of  the  court,  specifying  that  the  person  subscribing  the  transcript 
was,  at  the  date  of  the  judgment,  a  justice  of  the  peace  of  such  county, 
that  is  a  sufficient  authentication  to  render  the  transcript  admissible  la 
evidence  in  the  courts  of  this  State.  Ibid.  35-6. 

BAILMENT. 
Op  agistment.    See  that  title. 

Loss  OF  NOTE  BY  EXPRESS  COMPANY. 

Liability  of  the  company.    See  EXPRESS  COMPANY,  1,  9. 

BELLIGERENTS. 
Who  are  belligerents. 
And  mbject  to  what  law.    See  PERSONAL  LIBERTY,  3,  4,  6. 
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BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EXCEP. 
TIONS,  3  to  6. 

BILL  TO  REDEEM.    See  MORTGAGES,  23,  24,  35. 

BLANK  INDORSEMENT.    See  ASSIGNMENT,  1,  2,  8. 

BOUNDARIES. 
Op  grants  upon  water  courses.    See  GRANT,  1,  2,  8. 

BURDEN  OF  PROOF.    See  EVIDENCE,  5. 

CHANCERY. 
Jurisdiction. 
.  1.  When  the  right  must  be  first  established  at  law.  Where  three  persons, 
in  possession  respectively  of  certain  lands,  viz.,  A  of  those  lying  upon  the 
east  bank  of  a  river,  B  of  those  lying  upon  the  west  bank,  and  C  of  an 
island  in  the  center,  made  their  respective  entries  for  the  same  at  the 
government  land  office  on  the  same  day,  and  which  lands  had  been  sepa- 
rately surveyed  and  purchased  by  them  as  distinct  tracts, — held,  in  a  suit 
in  chancery  brought  by  A  against  the  others  to  settle  their  respective 
rights  to  the  use  of  the  water  bounding  these  grants,  that  a  court  of 
equity  could  not  acquire  jurisdiction  in  such  case,  to  settle  the  legal 
rights  of  the  respective  parties  to  the  water  course,  until  after  the  right 
and  its  infringement  had  been  established  in  a  court  of  law.  Stolp  et  al. 
V,  Hoyt,  219. 

2.  That  the  rights  of  the  respective  parties  in  the  water  are  sufficiently 
certain  to  be  easily  determined  by  a  court  of  law  for  any  infringement 
thereof  by  either.  Ibid.  219. 

3.  W  here  there  is  a  defense  at  law.  Where  it  appears  that  a  full  and 
complete  defense  might  have  been  interposed  at  law,  a  court  of  equity 
will  not  relieve.  Oold,  Admr.,  et  al.  v.  Bailey,  491. 

4.  So,  when  a  judgment  is  obtained  against  an  administrator,  equity 
will  not  interfere  to  relieve  against  it  at  the  suit  of  an  heir  of  the 
deceased,  it  appearing  by  the  bill,  that  the  grounds  upon  which  impeach- 
ment of  the  judgment  was  sought  constituted  a  good  defense,  and  might 
have  been  interposed  in  the  suit  at  law,  and  no  fraud  or  collusion  in 
obtaining  it  was  alleged  against  the  administrator.  Ibid.  491. 

Multifariousness. 

5.  Whsn  it  must  be  objected  to.  The  objection  that  a  bill  is  multifarious 
cannot  be  raised  for  the  first  time  in  this  court.  It  should  be  made  in  the 
court  below,  either  by  demurrer,  plea  or  answer.  Henderson  et  al.  v.  Cum- 
mings,  335. 

6.  Waiver  thereof.  And,  where  a  party  files  his  answer,  and  goes  into 
an  examination  of  the  testimony  on  the  merits,  he  will  be  considered  as 
having  waived  such  objection.  Ibid.  825. 
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Technical  defects  in  pleading. 

7.  How  questioned.  Teclinical  objections  to  a  bill  in  cbancery,  to  be 
available  at  any  time,  can  only  be  raised  by  demurrer.  McCloskey  v. 
McCormick  et  al.  336. 

Specific  performance. 

8.  Of  a  decree  providing  against  a  contingent  right  of  dower.  In  a  pro- 
ceedinor  to  compel  the  specific  performance  of  a  contract  for  the  sale  and 
conveyance  of  land,  the  court  decreed  a  conveyance,  upon  payment  by  the 
purchaser  of  $880,  the  amount  due  on  the  contract,  and  that  in  case  the 
wife  of  the .  defendant  should  refuse  to  join  in  the  deed,  the  purchaser 
might  retain  $250  out  of  the  purchase  money.  Held,  that  this  provision 
in  the  decree,  authorizing  the  purchaser  to  retain  $350  out  of  the  pur- 
chase money,  as  an  indemnity  against  the  contingent  right  of  dower,  was 
erroneous,  there  being  no  grounds  upon  which  to  base  such  judicial 
action.  Humphrey  v.  Clement,  399. 

9.  A  contract  for  the  sale  and  conveyance  of  lands,  in  order  to  protect 
the  purchaser  against  the  consequences  resulting  from  a  refusal  of  the 
wife  of  the  vendor  to  join  in  the  deed,  should  specify  what  proportion  of 
the  purchase  money  he  may  retain,  in  the  event  the  wife  should  refuse  to 
release  dower.  In  the  absence  of  such  provision  the  purchaser  must  take 
his  deed  and  rely  upon  its  covenants.  Ibid.  399. 

10.  A  mere  naked  verbal  promise  by  a  party  to  convey  lands,  supported 
by  no  consideration,  if  not  afterward  executed  by  a  conveyance,  confers 
no  title,  either  legal  or  equitable,  in  the  premises.  Holmes  v.  Holmes,  168. 

Compelling  a  release  op  title. 

11.  A  party  having  a  pre-emption  right  to  a  certain  tract  of  land,  under 
the  pre-emption  clause  of  the  act  incorporating  the  Illinois  Central  Rail- 
road company,  died,  leaving  several  heirs.  A  party  purchased  the  inter- 
ests of  all  the  heirs  but  one,  and,  paying  the  purchase  money  to  the  com- 
pany for  the  entire  tract,  obtained  a  deed  therefor  from  the  company, 
through  a  commissioner  appointed  under  a  decree  for  that  purpose.  It 
was  held,  that  the  heir  who  had  not  sold  her  interest  under  the  pre-emp- 
tion, could  maintain  a  bill  to  compel  the  party  holding  the  deed  from  the 
commissioner,  to  release  and  convey  to  her,  her  interest  in  the  land,  upon 
payment  of  her  proportionate  share  of  the  purchase  money  with  interest. 
Lester  et  al.  v.  Wliite's  Heirs,  464. 

ANSWER  TO  CROSS-BILL. 

12.  Time  should  he  allowed  therefor.  Where  a  defendant  to  a  bill  in 
chanceiy,  was  ruled  to  answer  within  a  certain  time,  and  after  the  expira- 
tion of  the  rule,  filed  his  answer,  and  afterward  obtained  leave  to  amend 
it,  but,  instead  thereof,  filed  a  cross-bill,  and  took  a  rule  upon  complainant 
in  the  original  bill,  to  answer  inslanter,  and  at  the  same  time,  and  in  the 
same  order,  took  a  pro  confesso  decree  upon  his  cross-bill,  granting  him 
affirmative  relief, — held,  that  the  complainant  should  have  had  a  reason- 
able time  given  him,  to  answer  the  cross-bill.     That  under  such  circum- 
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stances,  to  allow  defendant  to  take  a  pro  confesso  decree  instanter,  was 
irregular  and  unreasonable.  Holbrook  v.  Prettyman  et  al.  311. 

Sworn  answers  in  chancery. 

13.  Degree  of  proof  required  to  overcome  them.  Where  an  answer  to  a 
bill  in  chancery  is  required  to  be  made  under  oath,  and  is  responsive  to 
the  allegations  of  the  bill,  it  must  be  received  as  true,  unless  disproved 
by  the  evidence  of  two  witnesses,  or  that  of  one  and  corroborating  evi- 
dence amounting  to  the  evidence  of  another,  such  answer  being  evidence 
of  a  higher  grade  than  that  of  a  single  witness.  Blow  et  al.  v.  Qage 
et  al.  208. 

Motion  to  dismiss  before  answer. 

14.  Although  irregular  and  unknown  to  correct  chancery  practice,  a 
motion  to  dismiss  a  bill,  interposed  before  answer,  and  acted  upon  by  the 
court,  must  be  held  to  have  the  same  effect  as  a  demurrer.  Vieley  v. 
Thompson  et  al.  9. 

Dismissing  bill  without  prejudice. 

15.  When  proper.  Where  a  bill  in  chancery  is  not  framed  on  a  basis 
such  as  will  entitle  the  complainant  to  the  relief  he  seeks,  but  it  is  obvious 
to  the  court  that  he  has  equities  which  under  a  proper  bill  he  could 
enforce,  the  true  practice  is  to  dismiss  Ms  bUl  without  prejudice.  Sheldon 
V.  Harding  et  al.  68. 

Replication. 

16.  Pending  leave  to  amend  an  answer.  Where  a  defendant  in  chancery 
has  obtained  leave  to  file  an  amended  answer,  the  complainant  is  under 
no  obligation  to  file  a  replication  to  the  original  answer  pending  such 
leave  and  the  amended  answer  not  filed.  Holbrook  v.  Prettyman  et  al.  311. 

Exceptions  to  master's  report. 

17.  Whether  necessary  to  be  taken.  Where  it  appears  from  the  record, 
that  an  improper  decree  has  been  rendered,  it  will  be  reversed,  although 
objections  may  not  have  been  interposed  on  the  coming  in  of  the  master's 
report.  Strang  et  al.  v.  Allen,  429. 

Preservation  op  evidence. 

18.  Under  our  practice,  the  evidence  in  chancery  proceedings  should  be 
preserved  in  the  record.  Quigley  et  al.  v.  Boberts,  503. 

Bill  to  redeem. 
By  a  junior  incumbrancer  or  his  assignee  from  the  assignee  of  a  prior 

mortgage.    See  MORTGAGES,  23,  24,  25. 
Statemerit  of  accowit  on  bill  to  redeem.    See  same  title,  36  to  29. 

Enforcing  a  trust.    See  LIEN,  2. 

Mistake. 
Reforming  instrument  therefor.     See  MISTAKE. 

Dissolution  of  partnership. 

When  it  will  be  decreed.    See  PARTNERSHIP,  1,  3,  8. 
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CHANCERY.    Continued. 
Eeceiyer  to  collect  debts. 

When   appointed,  in   a   suit  for   a   dissolution  of  partMrship.     See 
RECEIVER,  1. 

TRLA.L  BY  JURY  IN  CHANCERY. 

On  a  question  of  alleged  insanity.    See  INSANITY,  1. 
Of  bales  op  land  en  masse. 

Whether  they  will  be  set  aside.    See  SALES,  18. 

CHATTEL  INTEREST. 
Op  a  pre-emption  right.    See  PRE-EMPTION,  1. 

COLLECTOR'S  NOTICE. 
In  the  city  op  Chicago.    See  TAXES,  15. 

CONDEMNATION  OP  LAND. 
For  public  use. 
Its  effect  on  the  title.    See  DOWER,  3. 

CONDITION  PRECEDENT.    See  CONTRACTS,  7. 

CONFESSION  OF  JUDGMENT.    See  JUDGMENTS,  4,  6.  «. 

CONFLICT  OF  LAWS. 
Power  of  congress. 

1.  Over  rights  in  the  States.  Congress  has  no  power  to  interfere  with 
the  remedies  furnished  by  State  laws,  through  State  tribunals,  for  the 
injury  of  one  citizen  by  another.  Johnson  v.  Jones  et  al.  144. 

2.  So  where  a  person  was  illegally  deprived  of  his  liberty,  under  an 
order  of  the  President  of  the  United  States,  the  remedy  given  by  the 
laws  of  the  State,  in  favor  of  the  injured  party  against  the  person  making 
the  arrest,  cannot  be  taken  away  by  any  subsequent  act  of  congress. 
Ibid.  144. 

Judgments  in  other  States. 

When  against  an  administrator — of  tlieir  footing  in  this  State.   See  ADMIN 
ISTRATION  OF  ESTATES,  6,  7. 
Administration  op  estates. 

Big/its  of  citizens  of  other  States.    See  same  title,  8. 

CONSIDERATION. 
Quitclaim  deed. 

Sufficient  consideration  to  support  a  contract.  A  quitclaim  deed  for 
land,  without  reference  to  the  character  of  title,  is,  in  the  absence  of  fraud, 
a  sufficient  consideration  to  support  a  contract.  Money  paid  for  such  a 
conveyance  cannot  be  recovered  back,  or  a  plea  of  failure  of  consideration 
maintained  to  a  note  given  for  such  a  conveyance,  unless  fraud  has  been 
practiced  on  the  grantee.  Sheldon  v.  Harding  et  al.  68. 
35  —  44th  III. 
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CONSTITUTIONAL  LAW. 
Appeaxs  prom  board  op  supervisors. 

'  1.  The  act  of  1861,  allowing  appeals  from  tlie  decision  of  a  board  of 
supervisors  to  tlie  Circuit  Court,  in  the  matter  of  the  equalization  of  assess- 
ments for  purposes  of  taxation,  is  constitutional.  Board  of  Supervisors  of 
Bureau  County  v.  The  Chicago,  Burlington  and  Quincy  Railroad  Co.  229. 

Of  the  rule  of  construction. 

2.  This  court  has  repeatedly  declared,  that  it  will  not  pronounce  a 
statute  unconstitutional,  except  in  a  case  where  the  violation  is  plain  and 
palpable.  Ibid.  229. 

Special  assessments. 
Power  of  the  legislature  to  authorize  the  assessment  of  benefits.  See  SPECIAL 
ASSESSMENTS,  1. 

Penalty  for  non-payment  of  taxes. 
Power  of  the  legislature  in  that  regard.    See  TAXES,  18, 19. 

CONTRACTS. 
Where  made. 

1.  Within  the  meaning  of  the  act  of  1861,  in  relation  to  sending  process 
to  foreign  county.    See  PRACTICE,  9, 10,  11. 

Mode  op  performance. 

3.  Need  not  ie  performed  in  installments.  Where  a  railroad  company 
agrees  to  furnish  six  cars,  for  an  excursion,  upon  certain  notice  to  be  given, 
and  there  was  a  request  for  only  four  cars,  a  failure  to  furnish  the  smaller 
number  was  no  breach  of  the  contract.  The  company  had  a  right  to  per- 
form the  contract  as  an  entirety,  or  could  not  be  required  to  perform  it  at 
all.  Illinois  Central  Railroad  Company  v.  Demars,  292. 

Wheiib  no  time  of  payment  specified. 

3.  When  due.  Where  time  of  payment  is  not  specified  in  a  contract, 
the  law  will  presume  that  it  was  intended  by  the  parties  to  be  paid  in  a 
reasonable  time.  Niemeyer  v.  Brooks,  77. 

4.  Necessity  of  a  demand  in  such  case.  And  in  such  case,  where  a 
reasonable  time  has  elapsed  and  payment  has  not  been  made,  it  is  not 
necessary  to  make  a  demand  before  bringing  suit.  Ibid.  77. 

Contracts  payable  in  gold. 

5.  Are  payable  in  legal  tender  notes.  A  contract  for  the  payment  of  a 
certain  sum  of  money  "  in  gold,"  may  be  discharged  by  the  payment  of  the 
same  sum  in  legal  tender  notes.  This  rule  applies  as  well  in  a  suit  in  equity 
for  a  specific  performance,  as  in  an  action  at  law  upon  the  contract.  Hum- 
phrey V.  Clement,  299. 

Excuse  for  non-performance. 

6.  On  a  sale  of  grain  —  tender  unavailing.  Where  a  party  through  his 
agent  purchases  grain  to  be  delivered  at  a  future  day,  and  he  fails  to  fur- 
nish his  agent  with  means  to  pay  for  it,  and  it  is  proved  that  the  property 
would  not  have  been  received  if  a  tender  had  been  made,  and  that  the 
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CONTRACTS.    Excuse  for  non-performance.    Continued. 

grain  was  re:idy  for  delivery  under  tlie  agreement  and  offered  to  be 
delivered,  and  it  was  refused,  —  then  there  was  a  right  of  recovery.  Mo- 
Pherson  v.  Nelson  et  al.  124. 
Dependent  and  independent  covenants. 

7.  What  is  a  condition  precedent  —  and  of  the  necessary  averments  in 
respect  thereto.  Where  an  agreement  under  seal  contains  a  number  of 
covenants  to  be  performed  by  one  party,  and  the  other  party,  in  considera- 
tion of  such  covenants,  agrees  to  perform  an  act,  the  first  are  precedent 
covenants,  and  their  performance  must  be  averred  and  proved  to  warrant 
a  recovery  on  the  latter  and  dependent  covenant.  Hoy  v.  Hoy,  469. 

Rescission  op  contracts. 

8.  What  constitutes.  Jones,  the  owner  of  certain  lands  which  were 
incumbered  by  deeds  of  trust,  conveyed  the  same  to  one  Lloyd,  subject  to 
all  recorded  mortgages,  for  which  Lloyd  executed  to  him  his  note  for 
$4,200.  Subsequently  Jones  and  Lloyd  effected  a  settlement  with  the 
owner  of  the  incumbrances,  by  which  Jones  and  Lloyd  and  wife  quit- 
claimed the  premises  to  the  mortgagee,  Lloyd,  and  the  mortgagee  at  the 
same  time  executing  a  contract  whereby  the  latter  agreed  to  convey  the 
lands  to  Lloyd  upon  the  payment  of  $2,330.30,  the  amount  found  to  be 
due  to  the  mortgagee  upon  such  settlement,  in  ten  years  at  ten  per  cent 
interest.  Held,  that  this  transaction  between  the  parties  must  be  regarded 
as  a  rescission  of  the  sale  of  the  premises  by  Jones  to  Lloyd.  Jones  v. 
Miller,  181. 

9.  Whether  notice  required  —  and  of  the  manner  of  exercising  tlie  right. 
In  an  action  of  forcible  entry  and  detainer  by  vendor  against  vendee, 
under  a  contract  making  time  of  the  essence  of  the  agreement,  and  gi\ang 
vendor  the  right  to  rescind  and  hold  vendee  as  tenant  at  will  in  case  of 
failure  to  make  payments  as  stipulated,  it  appeared  that  default  was  made 
and  notice  of  rescission  served  on  vendee's  wife  during  his  absence  in  the 
military  service  of  the  government,  as  a  volunteer  soldier ;  the  court 
instructed  the  j  ury  that  the  contract  could  not  be  rescinded  except  by  per- 
sonal notice,  and  that  notice  upon  vendee's  wife  while  he  was  thus  absent 
was  not  sufficient ;  held,  that  the  instructions  were  erroneous ;  that  the 
contract  required  no  personal  notice  of  rescission  to  be  served  on  vendee, 
and  that  the  right  of  rescission,  being  reserved  by  the  vendor  to  be  exer- 
cised at  his  option  in  case  of  default,  could  be  asserted  by  the  vendor  in  any 
manner  manifesting  an  intention  to  rescind,  and  that  the  absence  of  vendee, 
however  meritorious,  did  not  change  the  terms  of  the  contract  or  furnish 
immunity  from  the  consequence  of  its  violation.  Murray  v.  Schlosser,  14. 

10.  By  acts  of  the  parties.  As  a  general  rule,  a  breach  of  contract  by 
one  party  absolves  the  other  from  a  performance  of  its  terms  and  condi- 
tions. When  such  breach  occurs,  the  other  party  is  at  liberty  to  rescind 
the  agreement.  Oraham  et  al.  v.  Holloway,  385. 

11.  As  to  the  mode  of  rescission.  The  party  having  the  right  to  rescind 
may  manifest  his  intention  to  do  so  in  a  variety  of  modes  ;  one  of  which 
is  by  suing,  and  recovering  damages  sustained  by  the  breach.  Ibid.  385. 
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12.  Effect  of  rescission.  And  where  a  party  elects  to  rescind  by  suing 
and  recovering  for  a  breach  of  the  contract,  be  cannot  afterward  insist 
upon  the  performance  of  any  of  its  conditions,  unless  the  contract  should 
be  renewed.  Oraham  et  al.  v.  Holloway,  385. 

Renewal  after  rescission. 

13.  The  contract  may  be  renewed.  The  contract  may  be  renewed  after 
such  a  rescission,  either  by  an  express  agreement  of  the  parties,  or  by  acts 
which  show  an  intention  to  give  it  new  force  and  effect.  Ibid.  885. 

14.  Relations  of  the  parties  after  such  renewal.  But  if  a  contract  should 
be  thus  revived  after  having  been  rescinded  by  the  recovery  of  a  judg- 
ment for  a  breach  of  its  conditions,  the  party  who  had  rescinded  cannot 
enjoy  the  fruits  of  his  judgment  and  also  insist  upon  the  performance  of 
the  contract, — he  cannot  hold  the  two-fold  and  antagonistic  position  of  a 
party  to  the  contract,  entitled  to  have  its  provisions  executed,  and  a  judg- 
ment creditor,  whose  rights  as  such  are  based  upon  a  rescission  of  that 
contract.  Ibid.  385. 

15.  So  where  a  purchaser  of  land  from  one  who  held  under  a  contract 
of  purchase,  having  paid  his  purchase  money,  sued  and  recovered  a  judg- 
ment against  his  vendor  for  the  money  paid  and  interest,  as  damages  for 
non-compliance  of  such  vendor  with  his  contract  to  convey,  the  recovery 
of  such  judgment  operated  as  a  rescission  of  the  contract ;  and  upon  the 
original  vendor  filing  his  bill  to  subject  the  land  to  his  lien  for  unpaid 
purchase  money  due  from  his  vendee,  such  second  purchaser  who  had 
recovered  the  judgment,  filed  his  cross  bill  asserting  his  rights  as  a  pur- 
chaser, to  the  fee  in  the  land  after  such  prior  vendor's  lien  was  satisfied, 
and  a  decree  was  rendered  recognizing  him  in  that  position,  and  at  the 
sale  under  that  decree  he  became  the  purchaser  for  the  sum  remaining 
due  the  original  vendor,  which  was  less  than  the  amount  of  his  judgment, 
and  paid  the  money.  Afterward,  upon  his  attempting  to  collect  his  judg- 
ment, it  was  held,  that,  having  assumed  the  position  of  a  purchaser  in  hia 
cross-bill,  and  obtained  relief  as  such,  he  abandoned  his  position  as  a  judg- 
ment creditor,  and  that,  upon  being  reimbursed  the  amount  he  had  bid  at 
the  sale  to  satisfy  the  prior  vendor's  lien,  he  must  enter  his  judgment 
satisfied.  Ibid.  385. 

Authority  of  agent  to  rescind. 

16.  Presumption.    See  AGENCY,  5. 
Construction  of  contracts. 

17.  In  giving  a  construction  to  a  contract,  the  question  is :  What  was 
the  bargain,  by  a  fair  and  reasonable  construction  of  the  words  and  acta 
of  the  parties,  and  not  what  was  the  secret  intent  or  understanding  of 
either  of  them.  Nichols  v.  Mercer,  250. 

Contracts  construed. 

18.  Construction  of  a  release  of  oite  of  several  co-obligors,  as  to  its  effect 
<m  the  others.    See  RELEASE,  1  to  6. 

19.  Constriction  of  a  lease  as  to  the  length  of  the  term.  See  LANDLORD 
AND  TENANT,  10. 
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CONTRACTS,    Contracts  construed.    Continued. 

20.  Covenant  by  a  mortgagee  to  reconvey — nature  of  the  title  to  be  reeon- 
veyed.    See  MORTGAGES,  6. 

Op  iLLEGAir  contracts. 

21.  Bx  turpi  causa  non  oritur  actio.    See  ACTIONS,  1,  3. 

CONVEYANCES, 
When  a  deed  takes  effect. 

1.  A  deed,  takes  effect  from  its  delivery.  Blake  v.  Fash,  302. 
Delivery  op  a  deed. 

2.  Presumption.  The  presumption  is,  tliat  a  deed  was  delivered  on  tlie 
day  of  its  date.  Ibid.  303. 

Quitclaim  deed. 
Is  a  sufficient  consideration  to  support  a  contract.     See  CONSIDER- 
ATION, 1. 
Of  land  of  a  married  woman. 

Tlie  husband   must  join  in  the  conveyance  thereof.     See    MARBIED 
WOMEN,  1. 
Op  a  pre-emption  right. 
Mode  of  transfer  thereof.    See  PRE-EMPTION,  1. 

CORPORATIONS. 

Municipal  corporations. 

1.  Of  their  duty  and  liability  in  respect  to  keeping  their  highways  in  safe 
condition.    See  HIGHWAYS,  1,  2,  3,  4. 

2.  Authority  of  a  town  to  prevent  the  establishment  of  a  cemstery,  under 
a  power  "  to  abate  and  remove  nuisances."    See  NUISANCES,  1. 

COUNTY  COURT  OF  LA  SALLE. 
Op  its  jurisdiction. 
As  extended  by  the  act  of  1865.     See  JURISDICTION,  1. 

COURTS. 
Twenty-sixth  circxht. 
Franklin  county  remained  therein,  under  act  of  1867,    See  JUDICLIL 
CIRCUITS. 

COVENANTS  FOR  TITLE. 
Covenant  by  mortgagee  to  reconvey. 
Nature  of  the  title  to  be  reconveyed.    See  MORTGAGES,  8. 

CRIMINAL  LAW. 
Jury  must  be  in  charge  of  sworn  officer. 

1.  The  189th  section  of  the  Criminal  Code  requires,  that  the  officei 
having  charge  of  a  jury,  when  they  retire  to  consider  of  their  verdict, 
shall  be  sworn  to  attend  them  to  some  private  place,  and  to  the  best  of 
his  ability  to  keep  them  together  without  meat  or  drink,  water  excepted, 
unless  by  leave  of  the  court,  until  they  shall  have  agreed  upon  theii 
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CRIMINAL  LAW. 
Jury  must  be  in  charge  of  sworn  officer.    Continued. 

verdict,  nor  suffer  other  persons  to  speak  with  them,  and  when  they 
agree,  to  bring  them  into  court.  Eeld,  that  it  is  error,  in  a  case  of  felony, 
to  omit  to  so  swear  the  officer  into  whose  charge  the  jury  are  placed. 
Lewis  V.  The  People,  453. 

2.  The  190th  section  declares,  that,  if  any  such  officer  shall  knowingly 
violate  his  oath,  he  shall  be  punished  for  a  contempt  of  court  by  fine  or 
imprisonment.  These  provisions  were  adopted  to  secure  a  fair  and 
impartial  trial  to  the  accused,  as  he  not  unfrequently  is  in  prison  at  the 
time,  and  is  unable  to  guard  his  rights.  It  is  the  duty  of  courts  to 
strictly  guard  human  life  and  liberty  from  being  sacrificed  by  public  pre- 
judice or  excitement.  Outside  influences  should  be  kept  from  the  jury 
trying  such  causes.  These  provisions  of  the  statute  are  clear,  explicit 
and  peremptory,  and  cannot  be  omitted,  and  when  refused  it  is  error. 
Ibid.  452. 

Separation  of  jury. 

3.  When  ground  for  reversal.  If  a  jury,  in  a  capital  case,  during  the 
progress  of  the  trial,  separate  without  the  authority  of  the  court,  their 
verdict  will  be  set  aside,  where  it  appears,  that,  in  consequence  of  such 
separation,  they  were  exposed  to  improper  influences,  which  might  have 
operated  to  the  prejudice  of  the  accused  in  such  manner  as  to  affect  their 
verdict.  Russell  et  al.  v.  The  People,  508. 

Of  recalling  a  jury. 

4.  After  they  have  sealed  their  verdict  and  separated.    See  JURY,  1  to  4. 

CURTESY. 
Estate  as  tenant  by  the  curtesy. 
Effect  of  act  of  1861  on  that  estate.    See  MARRIED  WOMEN,  3,  3. 

DAMAGES. 

Mitigation  op  damages. 

1.  In  trespass  for  an  illegal  arrest  and  false  imprisonment.  In  an  action 
of  trespass  against  a  civil  officer  for  illegally  arresting  and  imprisoning 
the  plaintiff,  while  it  is  no  bar  to  the  action  for  the  defendant  to  plead 
that  the  arrest  was  made  under  the  order  of  the  President,  in  time  of  war, 
for  alleged  disloyal  practices  of  the  plaintiff,  yet  such  alleged  facts  may  be 
proved  in  mitigation  of  vindictive  or  exemplary  damages,  and  for  tha 
purpose  of  rebutting  the  presumption  of  malice.  Johnson  v.  Jones  et  al.  144. 
Mr.  Justice  Breese  dissenting. 

Vindictive  damages. 

2.  Wiether  recoveralle.    See  MEASURE  OF  DAMAGES,  1. 

Neglect  to  assign  dower. 

3.  When  the  widow  entitled  to  damages.    See  DOWER,  5, 6, 7. 

4.  Measure  of  damages  in  such  case.    See  same  title,  8,  9,  10. 

5.  Measure  of  damages,  generally.    See  MEASURE  OF  DAMAGES. 
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DEATH. 
Death  of  one  of  several  plaintiffs. 

WJietJier  the  suit  will  abate  thereby.    See  ABATEMENT,  1,  3. 

DEBT. 
When  the  action  will  lie,  and  when  not. 

1.  Where  a  party  covenants  to  pay  a  specified  sum  of  money,  annually, 
for  ten  years,  on  a  specific  day  in  eacli  year,  debt  is  the  proper  remedy, 
notwithstanding  the  agreement  contains  other  covenants,  the  performance 
of  which  are  precedent  to  the  payment  of  the  money.  Uoy  v.  Iloy,  470. 

2.  The  action  of  debt  lies  on  a  lease  for  the  recovery  of  rent  in  arrear, 
on  an  annuity  deed  for  the  recovery  of  the  annuity,  and  on  a  mortgage  to 
recover  the  mortgage  debt.  Ibid.  470. 

3.  The  action  of  debt  will  not  lie  to  recover  on  a  bond  for  the  payment 
of  a  sum  of  money  payable  by  installments,  until  the  last  is  due ;  but  it 
will  lie  to  recover  money  payable  at  different  times,  for  a  specified  period  of 
time.  Ibid.  470. 

DEBTOR  AND  CREDITOR. 

A  DEBTOR  MAT  PREFER  HIS  CREDITOR. 

Where  a  debtor  who  is  insolvent  has  property  in  his  possession,  & 
portion  of  which  was  purchased  with  the  money  of  another,  the  latter  has 
an  equitable  right  to  be  protected  as  a  creditor,  and  to  be  preferred  by  the 
debtor  over  other  creditors  not  so  situated.  Hart  v.  Wing,  143. 

DECLARATIONS. 
As  EVIDENCE.    See  EVIDENCE,  14, 15. 

DECREE. 
Decree  against  infants. 

1.  When  set  aside.  Where  a  decree  lias  been  rendered  against  a  minor, 
without  a  guardian,  or  appearance  by  attorney  or  otherwise,  it  will  be  set 
aside  on  proper  motion  made,  and  the  party  will  be  allowed  to  make  any 
defense  to  which  he  is  entitled.    Hall  et  al.  v.  Davis,  494. 

2.  Cannot  be  set  aside  on  motion  of  a  person  not  made  a  party  to  the  suit. 
A  decree  rendered  in  a  suit  will  not  be  set  aside  on  the  motion  of  a  person 
who  was  not  made  a  party  to  the  proceeding.  But,  where  the  decree  has 
been  set  aside  on  motion  of  a  party  entitled  to  it,  such  person  may  then 
file  his  cross-bill  and  have  his  rights  in  the  case  determined.  Ibid.  494. 

Must  conform  to  the  allegations.   See  ALLEGATIONS  AND  DECREE, 
lto4. 

DEDICATION. 
Evidence  thereof. 

Admissibility  of  a  map  or  plat  of  a  town.    See  EVIDENCE,  8. 

DEEDS.     See  CONVEYANCES. 
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DEED  OF  TRUST. 
Of  an  entry  by  the  trustee. 

Whether  necessary.  Under  a  trust-deed  containing  a  provision  to  the 
effect  that  it  should  be  lawful  for  the  grantee  in  case  of  default,  to  enter 
in  and  upon  the  premises  conveyed,  and  to  sell  and  dispose  of  the  same  at 
auction,  after  having  given  notice,  etc.,  it  is  not  necessary,  in  order  that  a  ' 
legal  sale  of  the  premises  may  be  had  by  the  trustee,  that  an  entry  or 
demand  for  possession  should  first  be  made  by  him.  Entry  in  such  case 
is  not  a  condition  precedent  to  the  making  of  the  sale.  Kiley  et  al.  v. 
Brewster  et  al.  186. 

DELIVERY. 
Delivery  of  cmvtBROUs  articles. 

What  is  sufficient.    An  actual  removal  of  the  entire  mass  of  com  in  a 
crib,  or  of  any  other  cumbrous  article,  is  not  necessary  to  constitute  a 
delivery  and  change  of  possession.  Ha/rt  v.  Wing,  141. 
Of  sales  on  an  order. 

Effect  of  delivery  to  a  carrier,  in  passing  title.    See  SALES,  L 
Sale  for  payment  on  delivery. 

What  will  excuse  the  vendor  for  non-delivery.    See  SALES,  8. 
On  sale  of  property  to  a  firm. 

Effect  of  delivery  to  one  of  the  firm.    See  SALES,  13. 
Delivery  of  a  deed.    See  CONVEYANCES,  2. 

DEMAND. 
Demand  of  a  debt. 

Where  a  contract  specifies  no  time  of  pc^ment — uohetTiar  demand  necM- 
sary.    See  CONTRACTS,  4. 
Demand  for  dower. 

W7i,at  constitutes.    See  DOWER,  6. 

DEMURRER.' 
Joinder  in  demurrer. 

Mt  necessary.    See  PLEADING,  6. 
Waiver  of  demurrer. 

By  pleading  over.    See  PRACTICE,  7. 
Demurrer  in  chancery. 

W7ien  motion  to  dismiss  vM  answer  the  same  pitrpose.     See  CHAN- 
CERY, 14. 

DEPENDENT  AND  INDEPENDENT  COVENANTS.    See  CONTRACTS,  7. 

DISTRESS  FOR  RENT. 
When  allowable.  See  LANDLORD  AND  TENANT,  11. 

DOWER. 
When  the  right  accrues. 

1.  The  widow  is  entitled  to  her  dower  immediately  upon  the  death  of 
her  husband.  Bonner  et  al.  v.  Peterson,  254. 
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DOWER.    Continued. 
Who  may  assign  dower. 

2.  Of  guardians  and  minors.  A  guardian  or  minor  cannot  assign  the 
widow  her  dower  in  the  lands  of  her  husband,  so  as  to  bind  the  minor  on 
arriving  at  age  ;  and  cannot,  therefore,  be  in  default  in  not  making  such 
assignment,  if  demanded.  Bonner  et  al.  v.  Peterson,  254. 

In  what  the  widow  has  dower. 

8.  Of  lands  condemned  for  public  use — the  right  exists  in  the  money  paid 
therefor.  Where  lands  are  condemned  for  public  improvements,  the 
assessment  of  the  damages  therefor,  unless  a  contrary  appears,  satisfies 
all  the  title  to  the  property,  including  the  fee  simple  and  all  lesser  estates ; 
and  the  widow  having  dower  in  the  land  appropriated  by  a  city  to  pub- 
lic use,  must  in  equity  be  held  to  have  dower  in  the  proceeds  paid  in  sat- 
isfaction of  the  judgment  against  it,  as  damages  for  such  appropriation. 
Ibid.  254. 

Of  the  mode  of  assigning  dower. 

4.  Of  a  decree  allowing  dower  in  gross.  And,  in  such  case,  the  heir  being 
an  infant,  the  court  may,  if  deemed  for  the  interest  of  the  heir,  order  the 
fund  to  be  invested  in  other  real  estate,  and  endow  the  widow  with  one-third 
thereof  for  life,  and  have  it  allotted  to  her,  the  same  as  if  the  husband 
had  been  seized  of  it  in  his  life-time  ;  or  endow  her  of  the  legal  interest 
on  one-third  of  the  proceeds  for  life,  to  be  paid  annually,  in  such  case, 
providing  ample  security  of  the  principal  and  the  payment  of  the  interest 
punctually,  and  payment  of  the  principal  to  the  heir,  at  the  death  of  the 
dowress  ;  and  the  decree  may  be  made  a  specific  lien  on  the  remaining 
refil  estate,  to  render  this  annual  payment,  less  the  taxes.  But,  in  the 
absence  of  legislative  authority,  it  is  a  matter  of  doubt,  whether  a  decree 
for  a  gross  sum  can  be  rendered  without  the  consent  of  all  parties.  If  so, 
it  should  not  be  done,  unless  there  are  no  means  of  securing  to  her  the 
payment  of  an  annual  sum  equal  to  one-third  of  the  rents  and  profits  of 
the  fund  in  which  she  is  dowable.  Ibid.  254. 

Of  damages  for  not  assigning  dower, 

5.  And  herein,  of  a  demand  of  dower.  Where  a  party  capable  to  act 
refuses  to  assign  the  widow  her  dower,  upon  demand  so  to  do,  he  is  in 
default,  and  the  widow  is  entitled  to  damages  from  the  date  of  such 
demand  and  refusal.  Ibid.  254. 

6.  The  commencement  of  a  suit  for  dower  is  a  legal  demand  therefor, 
and  when  commenced  against  a  minor  heir,  it  is  such  a  demand  as  con- 
templated by  law,  and  from  that  time  the  widow  will  be  entitled  to  dam- 
ages for  withholding  dower.  Ibid.  254. 

7.  Where  two  suits  have  been  brought  for  dower,  and  the  decree  in  the 
suit  first  brought  has  been  set  aside  as  erroneous,  the  widow  is  only  enti- 
tled to  damages  from  the  time  the  last  proceedings  were  instituted. 
Ibid.  254. 
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DOWER.     Continued. 
Measure  of  damages. 

8.  For  failure  to  assign  dower.  In  such  case,  tlie  measure  of  damages 
is  usually  the  net  profits,  or  income,  of  one-third  of  the  estate  in  which 
the  widow  has  dower.  Bonner  et  al.  v.  Peterson,  354. 

9.  Net  profits — how  ascertained.  To  ascertain  the  net  profits,  the  neces- 
sary repairs  of  the  premises  from  which  the  fund  is  derived,  as  well  as  the 
taxes,  and  necessary  insurance  on  the  same,  should  be  deducted  from  the 
gross  receipts  of  the  rents  and  profits.  Ibid.  255. 

10.  Measure  of  damages  in  this  case.  In  this  case  the  widow  had 
obtained  a  decree  for  dower,  which  was  procured  to  be  set  aside  by  the 
heirs,  who  were  in  possession  ;  and  a  portion  of  the  premises  had  been 
condemned  by  the  city  of  Chicago  for  a  street ;  and  the  damages  therefor 
paid  to  the  heirs  in  bonds  and  money.  In  a  second  suit  by  the  widow  for 
dower,  it  was  held,  for  the  delay  in  assigning  the  dower,  the  heirs  should 
be  required  to  account  for  one-third  of  the  net  proceeds  of  the  rents  and 
profits  derived  from  the  real  estate  in  which  the  widow  was  dowable 
received  from  the  commencement  of  the  second  suit  by  her,  also  for  one- 
third  of  the  interest  received  on  the  fund  derived  from  the  city  which 
remains  after  paying  the  debts  of  the  estate,  and  the  expenses  incurred  in 
the  suit  against  the  city,  and  the  taxes  paid  on  the  money  or  bonds,  if 
any,  yielding  such  interest.  Ibid.  255. 

Of  defenses  by  the  heirs. 

11.  Where  a  widow  has  obtained  a  decree  for  dower,  which  she  assigned, 
and  afterward  it  was  set  aside  at  the  instance  of  the  heirs,  they  cannot  set 
up  the  assignment  of  such  decree  as  a  bar  to  the  claim  for  dower  in  a 
subsequent  proceeding.  Ibid.  254. 

12.  Nor  can  the  heirs  urge  the  rights  of  such  assignee,  as  an  excuse  for 
refusing  to  assign  the  widow  her  dower.  Ibid.  254. 

13.  Until  the  heirs  can  show,  either  an  assignment  of  dower  to  the 
widow  or  a  release  by  her,  they  cannot  set  up,  as  a  bar  to  her  dower,  what 
another  may  have  paid  her  for  such  right.  Ibid.  254. 

Contingent  right  of  dower. 

14.  Of  the  rights  in  respect  thereto  as  between  the  Jtusband  and  his  vendee. 
See  CHANCERY,  8,  9. 

15.  As  an  incumbrance.  While  the  husband  lives,  the  wife's  contingent 
right  of  dower  in  land  sold  by  him,  is  not  an  incumbrance  thereon.  Humr 
phreyy.  Clement,  301. 

EJECTMENT. 
Ejectment  by  a  mortgagor. 

1.  Wlien  the  right  of  auction  accrues.  A  mortgagor  cannot  maintain 
ejectment  where  the  title,  entry  and  ouster  in  the  declaration  are  laid 
before  the  date  of  extinguishment  of  the  mortgage  debt.  In  such  case 
the  right  of  possession  only  accrues  after  extinguishment  of  debt.  JSolt 
et  al.  v.  Rees,  30. 
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EJECTMENT.    Continued. 
Conveyance  by  plaintiff  pendente  lite. 

2.  Its  effect  on  the  right  of  recovery.  Under  our  statute,  a  conveyance 
of  plaintifiF's  title  to  a  third  person,  pending  suit,  does  not  defeat  his 
right  of  recovery.  In  such  case  the  recovery  in  ejectment  inures  to  tlie 
benefit  of  the  grantee  of  the  plaintiff.  Mills  v.  Graves,  50. 

3.  Constructian  of  the  statute.  The  25th  section  of  the  chapter  on  eject- 
ment, which  provides  that  if  the  title  of  the  plaintiff  expires,  pending  the 
suit,  no  recovery  shall  be  had,  applies  to  cases  where  the  plaintiff  claims 
an  estate  for  years  or  for  the  life  of  another ;  but  has  no  application  where 
the  plaintiff  merely  conveys  his  title  to  another  pending  the  suit.  Ibid.  50. 

ELECTIONS. 

Refusing  a  vote. 

1.  Liability  of  judges  of  election.  By  the  act  of  1849,  the  right  of  action 
is  given  only  when  the  vote  of  a  qualified  elector  has  been  rejected.  Mills 
et  al.  V.  McGdbe,  194. 

Naturalization. 

2.  What  courts  have  jurisdiction  thereof.    See  NATURALIZATION. 

ELIGIBILITY  TO  OFFICE. 
Residence. 
Effect   of  a   conditional   removal  from   the   State,  and   return.     See 
OFFICE,  1. 

ERROR. 

Waiver  of  demurrer  —  pleading  over. 

1.  K  a  party  does  not  abide  by  his  demurrer  he  cannot  avail  on  error 
of  any  defect  in  the  pleading.  Cam.p  et  ux.  v.  Small,  37. 

H0"W  AFFECTED  BY  SUBSEQUENT  LEGISLATION. 

2.  Legalizing  a  town  ordinance  after  it  has  been  decreed  to  be  invalid 
When  by  a  decree  of  court,  a  town  ordinance  was  declared  invalid,  and 
afterward,  by  an  act  of  the  legislature,  the  ordinance  in  question  waa 
declared  valid,  such  act  made  the  ordinance  valid  only  from  the  day  of 
its  own  passage,  and  cannot  affect  the  question  of  error  in  a  decree  ren« 
dered  prior  to  that  date.  Town  of  Lake  View  v.  Letz  et  al.  82. 

Release  of  errors.    See  PRACTICE  IN  THE  SUPREME  COURT,  2. 
Error  "WTLL  not  always  reverse.    See  same  title,  1. 

ESTOPPEL. 

1.  M.  and  wife  executed  a  mortgage  upon  their  homestead  without  the 
statutory  waiver,  and  afterward  conveyed  it  to  P.  subject  to  the  mortgage 
lien,  and  which  lien  formed  a  part  of  the  purchase  price.  Held,  in  a  suit 
to  foreclose  by  the  mortgagee,  that,  P.  having  obtained  the  premises  by 
admitting  the  lien  and  assuming  its  payment,  he  was  estopped  from  set' 
ting  up  as  a  defense  the  omission  of  M.  and  wife  to  release  their  home- 
stead right  in  the  mortgage.  Pidgeon  v.  Trustees  of  Schools,  501. 
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ESTOPPEL.    Continued. 

2.  Estoppels  in  pais  relating  to  real  estate,  cannot  be  made  aTailable 
in  a  court  of  law.  Blake  v.  Fash,  303. 

WJiat  will  estop  a  party  to  seek  a  reversal  of  a  judgment  or  decree.    See 
PRACTICE  IN  THE  SUPREME  COURT,  3. 

EVIDENCE. 
Paeol  evidence. 

1.  To  contradict  the  date  of  a  deed.  Parol  evidence  is  admissible  to 
contradict  the  date  of  a  deed,  as  not  the  date  of  its  delivery,  the  date  of 
the  instrument  not  being  essential  to  its  operation.  Blake  v.  Fash,  303. 

Explaining  a  receipt. 

2.  Of  evidence  for  that  purpose.  A  written  receipt  is  evidence  of  the 
highest  and  most  satisfactory  character,  and,  to  do  away  with  its  force, 
the  testimony  should  be  convincing,  and  not  resting  on  mere  impressions, 
and  the  burden  of  proof  rests  on  the  party  attempting  the  explanation. 
Winchester  v.  Orosvenor,  425. 

Secondary  evidence. 

3.  To  prove  contents  of  a  deed  which  had  been  voluntarily  destroyed. 
Where  a  party  has  voluntarily  destroyed  a  written  instrument,  he  cannot 
prove  its  contents  by  secondary  evidence,  unless  he  repels  every  inference 
of  a  fraudulent  design  in  its  destruction.  Blake  v.  Fash,  302. 

4.  The  general  rule  is,  that  the  highest  and  best  evidence  of  which  the 
case  is  susceptible  must  be  produced.  Ibid.  302. 

Burden  of  proof. 

5.  In  action  hy  a  bailor  against  a  bailee.  In  case  of  a  bailment  for  hire, 
as  well  as  when  the  bailment  is  gratuitous,  where  it  appears  the  goods, 
when  placed  in  the  hands  of  the  bailee,  were  in  good  condition,  and  they 
were  returned  in  a  damaged  state,  or  not  returned  at  all,  in  an  action  by 
the  bailor  against  the  bailee,  the  law  will  presume  negligence  on  the 
part  of  the  latter,  and  impose  on  him  the  burden  of  showing  he  exercised 
such  care  as  was  required  by  the  nature  of  the  bailment.  Cumins  et  al.  v. 
Wood,  416. 

Map  or  plat  op  a  town. 

6.  Admissibility  thereof.  In  an  action  on  the  case  against  a  railway 
company  for  killing  a  colt,  the  defendant,  for  the  purpose  of  showing  that 
the  place  where  the  accident  occurred  was  inside  of  the  limits  of  the  vil- 
lage of  Hinsdale,  offered  to  give  in  evidence  to  the  jury  a  map  or  plat 
thereof,  recorded  subsequent  to  the  date  of  the  accident.  The  court  ex- 
cluded the  map  on  the  ground  that  it  had  not  been  recorded  at  the  time 
of  the  accident.  JETeld,  that  the  map  was  proper  to  show  the  intent  of  the 
owners  of  the  land  to  dedicate,  and  the  extent  of  the  dedication,  and  there- 
fore ought  not  to  have  been  excluded  from  the  jury.  Chicago,  Burlington 
<&  Quincy  B.  R.  Co.  v.  Banker,  26. 
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EVIDENCE.    Continued. 
Record  of  another  suit. 

7.  When  not  admissible.  It  is  a  fatal  error  to  allow  tlie  plaintiflf  to 
introduce  in  evidence,  against  the  objection  of  the  defendant,  the  record  of  a 
suit  to  which  the  defendant  was  not  a  party.   Wldtaker  v.  ^Vlieeler,  440. 

Admissibility,  generally. 

8.  Of  a  report  concerning  a  railroad,  made  by  its  president,  not  undet 
oath.  On  the  trial  of  the  question  of  the  proper  valuation  to  be  put  upon 
the  property  of  a  railroad  company  for  purposes  of  taxation,  a  report,  not 
under  oath,  made  by  the  president  of  the  company  to  the  stock  and  bond- 
holders, having  reference,  among  other  things,  to  the  value  of  the  prop- 
erty of  the  company,  is  not  admissible  in  evidence.  Chicago  &  Northwest- 
em  B.  B.  Co.  v.  Board  of  8upermsors  of  Boone  County,  341. 

9.  The  voluminous  character  of  such  a  report,  in  this  case,  was  such 
that  the  bearing  it  had  upon  the  issue  before  the  court  would  have  to  be 
ascertained,  if  at  all,  by  a  careful  analysis  and  dissection,  to  which  a  jury 
would  scarcely  be  able  to  subject  it.  Besides,  if  it  contained  any  state- 
ments bearing  on  the  issue,  they  could  be  proved  by  witnesses  under  oath. 
Ibid.  241. 

10.  In  an  action  against  a  city  for  negligence  in  failing  to  place  proper 
guards  to  secure  persons  from  falling  into  an  excavation  in  which  there 
was  water,  whereby  a  person  lost  his  life,  proof  of  the  noxious  condition 
of  the  water  is  admissible  to  show  that  by  reason  of  its  condition  the 
danger  to  the  life  of  a  person  falling  into  it  would  thereby  be  enhanced. 
City  of  Chicago  v.  Gallagher,  Admx.  295. 

Admissions. 

11.  When  admissible.  The  voluntary  admissions  of  a  party,  no  matter 
when  or  how  made,  if  made  with  knowledge  of  the  circumstances,  ara 
proper  to  be  given  in  evidence.  Chicago  &  Northwestern  B.  B.  Co.  v. 
Board  of  Supervisors  of  Boone  County,  241. 

12.  So  upon  the  trial  of  the  question  as  to  the  proper  valuation  to  be 
put  upon  the  property  of  a  railroad  company  for  purposes  of  taxation,  it  is 
competent  to  give  in  evidence,  in  behalf  of  the  party  adverse  to  the  com- 
pany,  the  deposition  of  the  general  superintendent  of  the  road,  which  had 
been  taken  in  another  case  and  used  by  the  company,  adopting  and  acting 
on  the  statements  therein  as  facts.  Ibid.  241. 

13.  For  what  purposes  to  be  considered.  As  a  general  rule,  where  ad- 
missions of  a  party  are  received  in  evidence  generally  they  are  proper  for 
all  purposes,  and  should  be  considered  by  the  j  ury  and  receive  such  weight 
as  they  may  deem  proper  to  give  them.  Diver sy  v.  Kellogg,  115. 

Declarations. 

14.  When  admissible.  In  an  action  of  trover  against  a  sheriff  to  re- 
cover damages  for  selling  the  property  of  the  plaintiff  under  an  attach- 
ment against  another  person,  the  declarations  of  the  defendant  in  the 
attachment,  while  in  the  apparent  possession  of  the  property,  as  explana- 
tory of  his  possession,  and  in  disparagement  of  any  claim  in  himself,  ar« 
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EVIDENCE.    Declaeations.    Continued. 

admissible  in  evidence  in  belialf  of  the  plaintiflP;  and  he  may  also  prove 
tlie  fact  that  while  in  possession  of  the  property  he  claimed  it  as  his  own 
Whitaker  v.  Wheeler,  440. 

Statements  of  agent. 

15.  WJien  not  binding  on  the  principal.  Statements  made  by  a  person 
in  the  employment  of  another  as  to  the  amount  his  employer  owes  another, 
are  not  binding  upon  his  principal,  but  are  proper  evidence  to  contradict 
the  witness  and  to  show  whether  he  is  disposed  to  testify  fairly.  Davis 
V.  Hoeppner,  306. 

Proof  of  agency. 

What  is  sufficient.    See  AGENCY,  7,  8. 

Authentication  of  foreign  judgments. 

What  is  sufficient.    See  AUTHENTICATION,  1,  3. 

Dedication — evidence  of. 

Admissibility  of  a  plat  or  a  map  of  a  town.    See  this  title,  6. 
Evidence  upon  judgment  on  demurrer. 

In  the  assessment  of  damages.    See  PLEADING  AND  EVIDENCE,  3. 
Sworn  answers  in  chancery. 

Degree  of  proof  required  to  overcome  them.    See  CHANCERY,  13. 
Evidence  affecting  credit  of  a  witness. 

WJiat  is  admissible.    See  WITNESS,  3,  4. 
Proof  of  marriage. 

Of  its  sufficiency.    See  MARRIAGE,  1,  2,  3. 
When  evidence  shoui>d  be  preserved  in  the  record.    See  EXCEP 
TIONS  AND  BILLS  OF  EXCEPTIONS. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exceptions. 

1.  When  necessary.  Where  instructions  asked  by  a  party  have  been 
refused,  unless  excepted  to,  this  court  will  not  review  them.  McPherson 
v.  Hall,  265. 

Bills  op  exceptions. 

2.  When  necessary.  The  finding  of  a  court  upon  the  issue  of  nul  tid 
record  will  be  presumed  correct  in  the  absence  of  a  bill  of  exceptions. 
Dean  v.  Oecman,  286. 

3.  It  was  assigned  as  error  on  foreclosure  by  scire  facias,  that  the  judg- 
ment greatly  exceeded  the  principal  and  interest  of  the  note.  The  note 
bore  ten  per  cent  interest,  and  was  payable  with  exchange  on  New  York. 
The  record  contained  no  evidence  as  to  what  the  exchange  amounted  to 
Held,  that  in  the  absence  of  such  evidence  the  court  would  presume  proof 
was  made  of  the  amount  due  for  exchange.  Camp  et  ux.  v.  Small,  37. 

4.  Absence  of  the  seal  in  the  transcript — presumption.  Where  there 
appears  to  be  no  seal  to  the  bill  of  exceptions  as  transcribed  into  the 
record,  and  no  suggestion  of  a  diminution  of  the  record  is  made  by  the 
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EXCEPTIONS  AND  BILLS  OP  EXCEPTIONS. 
Bills  of  exceptions.     Continued. 
appellant,  it  will  be  presumed  that  there  was  none  to  the  original  bill. 
Miller  v.  Jenkins,  443. 

5.  Must  he  sealed.  The  statute  13  Edward  I,  chapter  31,  required  that 
a  seal  should  be  attached  to  the  bill  of  exceptions,  and  since  that  tiine  the 
British  courts  have  regarded  it  essential.  And  the  21st  section  of  our 
practice  act  requires  a  bill  of  exceptions  to  be  signed  and  sealed  by  the  j  udge 
trying  the  case,  and  thereupon  the  exception  becomes  a  part  of  the  record. 
Tf  it  is  wanting  in  either  of  these  requirements  it  fails  to  become  a  part 
of  the  record.  Where  there  is  no  seal  to  a  bill  of  exceptions  this  court 
will  not  look  into  it  to  see  if  there  is  error.  Ibid.  443. 

6.  Their  requisites.  Where  the  bill  of  exceptions  fails  to  state  that  it 
contains  all  of  the  evidence,  the  court  will  not  examine  to  see  whether 
that  which  appears  in  the  record  does  sustain  the  verdict.  In  such  a  case 
it  will  be  presumed  that  the  finding  is  correct  until  it  is  rebutted  by  evi- 
dence in  the  record,  as  the  presumption  must  be  indulged  that  there  was 
other  evidence  sufficient  to  warrant  the  verdict.  McPherson  v.  Nelson  et 
ai.  134. 

EXCESSIVE  DAMAGES. 

New  tricU  therefor.    See  NEW  TRIALS,  13, 13. 

EXECUTION. 
What  is  subject  to  levy  and  sale. 

Of  a  pre-emption  right.    See  PRE-EMPTION,  2. 

EXPRESS  COMPANY. 
Loss  op  note  taken  for  collection. 

1.  lAahility  of  the  company.  If  a  bailee  is  robbed  of  goods,  is  is  no 
defense  to  an  action  against  him,  that  the  owner  may  still  pursue  the 
thief  and  recover  the  property  by  replevin.  An  express  company,  under- 
taking to  collect  a  note,  must  employ  the  usual  means  therefor,  or  be 
liable  for  damages  resulting  from  their  negligence.  American  Express  Co. 
V.  Parsons,  312. 

2.  In  case  of  the  loss  of  a  note,  as  in  this  case,  if  the  debt  may  yet  be 
collected,  the  trouble,  expense  and  inconvenience  should  fall  on  the  com- 
pany and  not  the  creditor.  By  paying  the  damages  occasioned  by  the 
loss  of  the  note,  the  company  became  invested  with  the  right  to  look  to 
the  maker  for  the  amount  due  on  the  note  to  indemnify  them  for  the 
money  thus  paid.  Ibid.  313. 

FEDERAL  POWERS  AND  STATE  RIGHTS. 

P0"WER  OF  CONGRESS. 

Over  rights  and  remedies  in  th^  State  courts.      See    CONFLICT    OF 
LAWS,  1.  3. 
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FORCIBLE  ENTRY  AND  DETAINER. 
Against  whom  the  action  "wixiL  lie. 

1.  And  herein,  of  forcible  detainer.  In  case  of  a  tenant  holding  over 
against  his  landlord,  either  the  tenant,  or  any  person  claiming  under 
him,  is,  by  the  express  provision  of  the  statute,  liable  to  this  action. 
Clark  V.  Barker,  349. 

2.  But,  in  the  case  of  a  forcible  entry,  it  is  the  person  who  makes  it 
who  is  liable  to  the  action.  Ibid.  349. 

3.  Probably,  also,  the  action  might  lie  against  any  person  going  in 
under  the  person  who  had  made  the  forcible  entry,  collusively,  with 
knowledge  of  such  force,  and  for  the  purpose  of  availing  himself  of  it, 
because  such  person  might  be  well  considered  as  himself  committing  the 
forcible  entry.  Ibid.  349. 

4.  But,  where  a  person  has  entered  into  the  possession  of  premises, 
peaceably  and  in  good  faith,  as  the  tenant  of  a  purchaser  from  one  who 
had  previously  made  a  forcible  entry,  the  tenant,  or  even  his  landlord, 
not  being  a  privy  to  the  wrongful  act  of  the  grantor,  or  having  any 
knowledge  of  it,  such  occupant  is  not  liable  to  be  turned  out  by  this 
summary  remedy.  Ibid.  349. 

FORECLOSURE.     See  MORTGAGES,  31,  23. 

FOREIGN  JUDGMENTS.     See  JUDGMENTS,  1 ;  ADMINISTRATION  OF 
ESTATES,  6,  7. 

FORFEITURE. 

As  BETWEEN  LANDLOKD  AND  TENANT. 

For  nonpayment  of  rent.    See  LANDLORD  AND  TENANT,  1  to  9. 

FORMER  ADJUDICATION. 
When  not  a  bar. 

After  it  is  set  aside.  In  February,  1857,  P.  filed  her  bill  for  dower, 
in  which  suit  a  money  decree  was  rendered  for  $3,455.44,  in  lieu  of  dower 
in  the  lands  ;  and  in  December,  1858,  she  assigned  the  decree  to  S.  In 
June,  1855,  the  city  of  Chicago  condemned  a  portion  of  the  lands  in  which 
dower  was  claimed,  for  public  improvements,  and  assessed  the  damages 
thereon,  but  refused  to  pay  them,  whereupon  suit  was  brought  by  the 
heirs  against  the  city,  and  judgment  recovered  for  $12,162.65,  which  in 
December,  1861,  was  satisfied  by  the  payment  of  $11,500,  in  city  bonds, 
and  the  balance  in  money.  In  January,  1863,  upon  a  bill  of  review 
brought  by  the  heirs,  the  decree  allowing  dower  in  gross  was  set  aside, 
and  thereupon  P.  filed  her  second  petition,  and  the  court  decreed  dower  in 
the  lands  unappropriated  by  the  city,  and  also  in  the  bonds,  at  the  sum  of 
$1,377.73,  and  $436.73  as  interest  on  the  same.  S.,  the  assignee  of  the 
first  decree,  was  not  made  a  party  to  the  bill  of  review,  nor  to  this  second 
petition  filed  by  P.  Held,  that  the  decree  rendered  in  the  former  suit 
having  been  set  aside,  it  constituted  no  bar  to  the  proceedings  under  the 
second  petition  filed  by  P.  for  the  same'  purpose.  Bonner  et  at.  v.  Peter- 
son, 353. 


INDEX.  561 

FORMER  DECISIONS. 
Alwood  v.  Mansfield,  33  lU.,  458,  in  regard  to  rendering  final  judgment 
in  the  Supreme  Court,  overruled  in  Storing  v.   OrUey,  123.    See 
PRACTICE  IN  THE  SUPREME  COURT,  5. 

FRANKLIN  COUNTY. 
Remains  in  twenty-sixth  circuit. 

Under  act  of  1867.    See  JUDICIAL  CIRCUITS. 

FRAUD. 
Assignment  for  the  benefit  op  creditors. 

Whether  certain  matters  will  render  it  fraudulent.    See  ASSIGNMENT 
FOR  THE  BENEFIT  OF  CREDITORS,  1  to  14 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

GARNISHMENT. 
When  the  process  may  issue. 

Not  under  judgments  in  rem.  Under  our  statute,  a  judgment  in,  rem 
by  attachment  does  not  authorize  the  issuance  and  return  of  a  general 
execution  in  personam  so  as  to  issue  garnishee  process  thereon.  Qilcreest 
V.  Savage,  56. 

GIFT. 
From  husband  to  wife. 

Wlietlier  such  gift  will  be  supported.    See  HUSBAND  AND  WIFE,  1. 

GOLD  CONTRACTS. 
Payable  in  legal  tender  notes.    See  CONTRACTS,  5. 

GRANT. 
Riparian  owners. 

1.  Of  the  boundaries.  Where  three  persons,  in  possession  respectively 
of  certain  lands,  viz.,  A  of  those  lying  upon  the  east  bank  of  a  river,  B 
of  those  lying  upon  the  west  bank,  and  C  of  an  island  in  the  center,  made 
their  respective  entries  for  the  same  at  the  government  land  office  on  the 
same  day,  and  which  lands  had  been  separately  surveyed,  and  purchased 
by  them  as  distinct  tracts,  —  held,  that  the  mainland  and  the  island  having 
been  separately  surveyed  and  purchased  by  these  parties  respectively  aa 
distinct  tracts,  the  grantees  of  the  mainland  cannot  claim,  that  the  island 
purchased  at  the  same  time  by  C  was  not  reserved  but  included  in  the 
grant  to  them.  Stolp  et  al.  v.  Hoyt,  220. 

2.  That,  the  grant  to  each  being  separate  and  distinct,  neither  can  claim 
beyond  the  calls  of  his  entry  and  patent.  That  C  acquired  the  same 
riparian  rights  as  A  and  B,  two  fila  aqum  being  established,  one  on  each 
Bide  of  the  island.  Ibid.  220. 

3.  In  a  grant  of  land  lying  on  a  stream  not  navigable,  if  there  be  a  clear 
reservation  of  the  islands,  either  expressly  or  by  implication,  they  do  not 
pass  to  the  grantee,  and  the  filum  aqucB  which  bounds  the  grant  is  the 
center  thread  between  the  mainland  and  the  island.  Ibid,  220. 

36  —  44th  III. 
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GUARDIAN. 
Caknot  assign  dowek.    See  DOWER,  3. 

GUARDIAN  AND  WARD. 
Equities  of  the  latter. 

1.  As  against  third  persons.  A  guardian  who  had  money  belonging  to 
his  ward  in  his  hands,  purchased  a  tract  of  land  and  received  a  title  bond 
therefor,  but  paid  none  of  the  purchase  price  therefor,  and  after  his  death 
his  widow  paid  the  purchase  money  out  of  her  own  funds,  and  obtained 
the  legal  title  to  the  land,  which  she  exchanged  for  other  laud.  In  a  suit 
by  the  ward  to  subject  this  land  in  the  hands  of  the  widow  to  the  satis- 
faction of  the  ward's  claim  thereon,  on  the  alleged  ground  that  the  guar- 
dian had  used  the  trust  funds  in  the  purchase  and  improvement  of  the 
land  bought  by  him,  it  was  held,  that,  upon  the  facts,  the  ward  had  no 
preferable  equity,  to  the  exclusion  of  all  others,  in  the  premises  in  ques- 
tion. McFarland  et  al.  v.  Conlee  et  at.  455. 

2.  But  even  if  the  money  of  the  ward  had  been  invested  in  the  land 
purchased  by  the  guardian,  inasmuch  as  the  money  of  the  widow  of  the 
guardian  was  also  invested  therein,  she  had  an  equal  equity,  and  having 
also  the  legal  title,  she  would  have  the  preference,  and  would  have  the 
right  to  relieve  the  premises  from  the  ward's  claim  by  paying  the  amount 
due ;  or,  if  the  premises  should  be  sold,  the  purchaser  of  the  legal  title 
should  first  be  reimbursed  the  price  paid  therefor,  with  interest,  then  the 
claim  of  the  ward,  with  interest,  and  the  overplus,  if  any,  to  the  owner 
of  the  legal  title.  Ibid.  455. 

HEIRS. 
Laches  of  administrator. 
In  not  defending  suit  —  remedy  of  the  heirs.    See  ADMINISTRATION  OP 
ESTATES,  3. 
Of  a  pre-emption  right. 
It  goes  to  the  heir,  not  to  the  executor.    See  PRE-EMPTION,  2. 

HIGHWAYS. 

Safety  of  highways  in  cities. 

1.  Of  negligence  in  that  regard.  In  an  action  brought  by  G.  against 
the  city  of  Chicago,  for  the  loss  of  her  husband's  life,  caused  by  falling 
into  a  slip,  it  appearing  by  the  proof  that  the  slip  was  crossed  by  a  bridge 
much  narrower  than  the  street,  and  that  there  was  no  protection  in  the 
course  from  the  sidewalk  to  the  bridge  to  prevent  persons  proceeding  in 
that  direction  from  falling  into  it,  if  they  continued  in  a  direct  line  from 
the  walk  to  the  slip,  —  held,  that  the  omission  to  erect  proper  barriers  to 
protect  persons  from  walking  or  falling  into  it,  was  negligence  for  which 
the  city  was  liable  for  all  damages  resulting  therefrom.  City  of  Chicago 
V.  Gallagher,  Admx.  295. 

2.  The  city  having  permitted  the  excavation  to  be  made,  it  was  its  duty 
to  have  made  it  secure,  and  fully  protected  persons  in  passing  from  walk- 
ing or  falling  into  it  under  any  circumstances.  Ibid.  295. 
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ELIGHWATS.    Safety  of  highways  in  cities.    Continued. 

3.  And  even  had  it  been  a  natural  channel,  or  one  made  before  the 
limits  of  the  city  were  extended  so  as  to  embrace  it,  the  duty  to  have 
rendered  it  safe  to  the  public  would  have  been  the  same.  City  of  Chicago 
V.  Oallagher,  Admx.  295. 

4.  And  the  failure  to  properly  protect  persons  from  falling  into  such  a 
place,  when  the  water  is  in  such  noxious  condition  as  to  enhance  the  dan- 
ger to  the  life  of  a  person  falling  in,  establishes  a  greater  degree  of  neg- 
ligence than  if  the  water  had  been  free  from  such  pollution.  Ibid.  295. 

Appeal  fkom  CmcuiT  Court. 

5.  In  respect  to  locating  a  highway  —  decision  of  Circuit  Court  final. 

See  APPEALS  AND  WRITS  OF  ERROR,  1. 

HOMESTEAD. 
Necessity  of  occupancy. 

1.  Where  the  owner  has  mortgaged  the  premises.  To  entitle  a  mort- 
gagor to  a  homestead  in  the  mortgaged  premises,  such  mortgagor  must 
not  only  be  the  head  of  a  family,  but,  at  the  time  of  mortgaging,  there- 
with reside  and  so  continue  to  reside  on  the  mortgaged  premises.  Fergus 
et  al.  V.  Woodworth  et  al.  374. 

2.  So  the  owner  of  a  homestead  cannot  abandon  the  lot  of  ground, 
remove  his  dwelling  to  other  premises,  remove  his  family  to  the  latter 
place,  incumber  the  premises  on  which  he  formerly  resided,  and,  after  an 
absence  of  three  or  four  years,  return  to  his  former  home,  and  claim  and 
hold  it  as  a  homestead  against  such  an  incumbrance,  merely  by  showing 
that  it  had  been  his  home,  and  that  he  had  during  his  abandonment  of 
the  property  as  a  residence,  a  secret  intention  at  some  time  in  the  future 
to  resume  it  as  a  home.     Ibid.  374. 

Op  judgment  for  torts  of  husband. 

3.  Whether  embraced  in  the  exemption.  Under  the  acts  of  1851  and 
1857,  concerning  the  homestead  exemption,  the  homestead  is  exempt  from 
sale  under  an  execution  issued  on  a  judgment  against  the  husband, 
whether  such  judgment  is  obtained  for  the  violation  of  a  contract,  or  his 
torts.  Conroy  v.  Sullivan  et  al.  451. 

HUSBAND  AND  WIFE. 
Gift  from  husband  to  wife. 

1.  Whether  revocable.  At  law  a  gift  from  husband  to  vnfe  is  ordinarily 
void,  and,  being  so,  can  be  revoked  by  the  husband.  Courts  of  equity 
will,  in  certain  cases,  support  such  gifts,  but  require  clear  and  incontro- 
vertible  evidence.  Manny  v.  Rixford,  129. 

2.  Ifot  embraced  in  the  act  of  1861,  concerning  the  separate  property  of 
married  women.    See  MARRIED  WOMEN,  4. 

Slanderous  words  by  the  wife. 

Liability  of  the  husband.    See  SLANDER,  3. 
Conveyance  of  the  wife's  land. 

Husband  and  wife  must  join  in  the  deed.    See  MARRIED  WOMEN,  1. 
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HUSBAND  AND  WIFE.    Continued. 
Husband's  estate  in  the  wife's  iand. 

How  affected  by  the  act  of  1861.    See  MARRIED  WOMEN,  3,  3. 
Rights  of  husband  as  administratob. 
May   administer,   hut   must   distribute.    See   ADMINISTRATION    OF 
ESTATES,  4,  5. 

IDEM  SON ANS.    See  NAMES,  1,  3. 

IMPLIED  TRUSTS.    See  TRUSTS,  1,  3,  3. 

IMPOUNDING  ANIMALS. 
Sale  by  pound  master. 

1.  Necessity  of  a  judicial  investigation.  The  act  of  1861,  wMch  gives  to 
towns  the  power  to  restrain  or  prohibit  the  running  at  large  of  certain  ani- 
mals, and  authorizes  the  distraining,  impounding  and  sale  of  the  same  for 
penalties  incurred,  and  the  costs  of  the  proceedings,  does  not  give  to  towns 
the  power  to  confer  upon  any  of  its  officers  authority  to  make  sales  of  im- 
pounded animals  except  upon  the  contingency  that  penalties  have  been 
incurred.  Poppen  v.  Holmes,  360. 

3.  But  to  ascertain  whether  a  penalty  has  been  incurred  or  not  is  a  pro- 
ceeding purely  judicial  in  its  character,  and  the  power  cannot  be  exercised 
by  the  pound-master  by  virtue  of  his  office ;  nor  can  a  town  by  its  by-laws 
authorize  the  pound-master  to  sell  property  without  a  judicial  ascertain- 
ment that  some  law  has  been  violated.  Ibid.  360. 

3.  And  a  sale  of  property  by  the  pound-master  without  such  judicial 
ascertainment  being  first  had,  will  not  divest  the  owner  of  his  title. 
Ibid.  360. 

INCUMBRANCE. 
Of  a  contingent  kight  of  dower.    See  DOWER,  15. 

INFANTS. 
Must  defend  by  guardian. 

1.  A  guardian  ad  litem  must  be  appointed  for  infant  defendants,  or  the 
proceedings  against  them  vdll  be  erroneous.  Quigley  et  al.  v.  Roberts,  503. 
Strict  proof  required. 

3.  The  rule  of  practice  is   well   settled,  that,  in  proceedings  against 
minors,  even  where  there  is  a  guardian,  strict  proof  is  required.     Nothing 
can  be  admitted,  but  every  thing  must  be  proved,  against  them,  the  same 
as  if  every  material  allegation  had  been  denied  by  answer.  Ibid.  503. 
Cannot  be  defaulted. 

3.  Neither  can  a  default  or  a  decree  pro  confesso  be  entered  against  an 
infant.  Ibid.  503. 

Decree  against  infants. 

4.  When  set  aside.  Where  a  decree  has  been  rendered  against  a  minor, 
without  a  guardian,  or  appearance  by  attorney  or  otherwise,  it  will  be  set 
aside  on  proper  motion  made,  and  the  party  will  be  allowed  to  make  any 
defense  to  which  he  is  entitled.  Hall  et  al.  v.  Dams,  494. 
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INJUNCTIONS. 
Restraining  collection  of  taxes. 

1.  When  injunction  loill  lie  for  such  purpose.  A  court  of  equity  will 
not  interpose  its  power  to  prevent  the  collection  of  a  tax,  simply  for  mere 
irregularities.  If,  however,  the  tax  is  not  authorized  by  law,  or,  if  au- 
thorized, it  is  imposed  upon  property  exempt  from  the  burden,  it  is  other- 
wise.  Vieley  v.  Thompson  et  al.  13. 

2.  So,  where  a  town  is  authorized  to  levy  a  tax  for  a  specified  purpose, 
upon  its  being  so  determined  by  a  vote  of  the  legal  voters  of  the  town,  at 
a  special  election  to  be  called  for  that  purpose,  an  omission  to  give  the 
notice  of  such  election  as  required  by  the  law,  will  render  the  levy  of  the 
tax  so  far  illegal  that  a  court  of  equity  will  interpose  by  injunction  to 
restrain  its  collection.  Ibid.  13. 

3.  And  where  the  purpose  for  which  the  tax  was  authorized  to  be 
levied  was  the  payment  of  bounties  to  soldiers  who  might  enlist  or  be 
drafted  after  the  passage  of  the  law,  if  the  quota  of  the  town  was  filled, 
and  there  was  no  reasonable  probability  that  any  more  soldiers  would  be 
required,  such  a  tax  would  be  unauthorized,  and  its  collection  would  be 
restrained  by  injunction.  Ibid.  13. 

When  injunction  will  lie. 

WJiere  the  damages  for  lohich  a  judgment  has  been  rendered,  hme  been  set 
off  in  anotJier  action,  pending  an  appeal  from  the  judgment.  See 
JUDGMENTS,  7. 

To  PREVENT  OR  ABATE  A  NUISANCE. 

When  an  injunction  toill  lie.    See  NUISANCES,  3,  3,  4. 

INSANITY. 

Trial  by  jury. 

1.  In  chancery.    In  all  proceedings  in  chancery,  involving  questions 

of  insanity,  it  is  the  duty  of  the  court  to  direct  that  an  issue  be  formed 
and  tried  by  a  j  ury.  Myatt  et  al.  v.  Walker  et  al.  485. 

Of  PROOF  OF  INSANITY. 

2.  Where  incompetency  to  contract  is  alleged.  It  seems,  that,  in  cases 
involving  questions  of  insanity,  sanity  is  the  rule  and  insanity  the  excep- 
tion ;  and,  where  there  is  only  a  balance  of  evidence,  or  evidence  merely 
sufficient  to  raise  a  doubt,  the  presumption  in  favor  of  sanity  must  prevail. 
An  instrument,  therefore,  made  by  a  person  of  competent  age,  and  imdei 
no  legal  disabilities,  will,  as  a  rule,  be  taken  and  held  to  be  binding  until 
incompetency  is  established ;  and  the  proof  of  that  fact  devolves  upon  tha 
party  contesting  its  binding  force.  Ibid.  485. 

INSOLVENT  DEBTORS. 
May  PREFER  CREDITORS.    See  DEBTOR  AND  CREDITOR,  1. 
Assignment  for  the  benefit  of  creditors.    See  that  title. 
What  is  proof  of  insolvency.    Same  title,  9. 
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INSTRUCTIONS. 
Op  their  qualities. 

1.  Should  ie  based  on  the  evidence.  It  is  not  error  to  refuse  an  instruc- 
tion  announcing  a  correct  legal  principle,  if  there  is  no  evidence  in  the 
case  upon  which  it  can  be  based.  American  Express  Co.  v.  Parsons,  313. 

2.  Instructions  not  based  upon  the  evidence  in  the  case,  and  which 
were  calculated  to  mislead  the  jury,  constitute  good  grounds  upon  which 
to  award  a  new  trial.  Gibson  v.  Webster,  483. 

3.  M.  sold  to  N.  eighteen  hogs,  and,  while  driving  them  to  the  town  of 
Arlington,  three  of  them  died  from  heat,  and,  upon  N.'s  refusal  to  pay  for 
the  dead  hogs,  M.  brought  suit  to  recover;  and,  the  question  being, 
whether  by  the  contract  of  sale  the  hogs  were  to  be  driven  at  the  risk  of 
M.  or  of  N.,  —  Jield,  that  the  court  properly  refused  an  instruction  based 
upon  the  theory  that  plaintiff  contracted  to  deliver  them  at  a  place  other 
than  at  Arlington,  and  directing  the  jury,  that,  if  such  was  the  fact,  and 
plaintiff  could  by  reasonable  care  have  made  the  delivery  at  such  other 
place,  and  failed  to  do  so,  defendant  was  not  liable ;  there  being  evidence 
tending  to  show,  that,  whatever  may  have  been  the  original  contract  as 
to  the  place  of  delivery,  it  was  subsequently  agreed  that  the  delivery 
Bhoiild  be  at  Arlington.  Nichols  v.  Mercer,  250. 

4.  Should  not  be  misleading.  Although  an  instruction  may  express  a 
correct  legal  proposition,  as  it  would  be  construed  by  lawyers,  yet  if  liable 
to  be  misunderstood  by  a  jury,  and  to  lead  them  astray,  it  is  proper  to 
refuse  it.  Ibid.  250. 

5.  Slight  verbal  inaccuracies  will  not  vitiate.  An  instruction,  containing 
verbal  inaccuracies,  such  as  the  use  of  the  word  "plaintiff,"  in  one 
instance,  when  the  word  "  defendant "  was  intended,  and  the  omission  of 
the  word  "  if "  in  another  place,  are  not  errors  calculated  to  mislead  a 
jury.  Ibid.  250. 

6.  Need  not  be  repeated.  This  court  has  repeatedly  held,  that  it  is  not 
necessary  to  repeat  instructions  to  a  jury.  The  court,  having  once 
directed  the  jury  upon  the  law,  may  properly  refuse  to  announce  the 
same  principles  in  other  instructions,  though  couched  in  different  Ian. 
guage.  Halty  v.  Market,  236. 

7.  Should  not  assume  facts  as  proven.  In  an  action  of  trespass,  an 
instruction  to  the  jury  that  the  plaintiff  was  "  entitled  to  recover  all 
damages  proved  to  have  been  sustained  by  him  on  account  of  the  tres. 
passes  committed  by  the  defendant  on  the  plaintiff's  premises  as  alleged 
in  the  declaration,"  was  held  to  bo  erroneous,  because  it  assumed  the 
defendant  committed  the  trespass,  and  that  the  only  question  before  the 
jury  was  the  amount  of  damages.  Small  v.  Brainard,  355. 

8.  Assuming  the  guilt  of  a  party.  An  instruction  in  an  action  for  slan- 
der which  informed  the  jury,  that  if  a  sufBcient  number  of  the  words 
laid  in  the  declaration  had  been  proved,  which,  in  their  common  accepta- 
tion, would  amount  to  a  charge  of  fornication,  they  should  find  for 
plaintiff,  was  not  calculated  to  mislead  the  jury,  and  the  court  did  not 
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err  in  giving  it.  Held,  that  it  does  not  mean  that  it  did  not  matter  Low 
the  words  were  connected,  but  that  they  must  be  considered  in  their  con- 
nection with  each  other  in  the  sentence.  Baker  et  al.  v.  Young,  43. 

9.  An  instruction  in  a  case  of  slander  which  informs  the  jury  that  the 
law  implies  damages  from  the  speaking  of  slanderous  words,  and  that  a 
defendant  intends  the  injury  the  slander  is  calculated  to  produce,  and 
that  the  jury,  in  case  they  find  a  verdict  of  guilty,  ai"e  to  determine  what 
damages  ought  to  be  given  under  all  of  the  circumstances,  is  not  erro- 
neous. Such  an  instruction  does  not  inform  the  jury  that  the  defendant 
is  guilty.  Ibid.  43. 

In  a  criminal  case. 

10.  As  to  a  reasonable  doubt.  In  a  criminal  proceeding  it  is  not  neces- 
sary that  each  instruction  given  to  the  jury  should  inform  them,  that,  before 
they  could  convict,  they  must  believe  the  accused  to  be  guilty  beyond  a 
reasonable  doubt.  Kennedy  v.  The  People,  283. 

11.  Omissions  obviated  by  proof.  Although  instructions  given  for  the 
plaintiff  in  a  suit  against  a  railroad  company  to  recover  damages  for 
injury  to  stock,  omit  to  state,  that  it  must  be  proved  that  the  road  had 
been  operated  for  sis  months  prior  to  the  accident,  yet  no  harm  could 
result  to  the  defendant  for  such  omission,  when  it  clearly  appeared  from 
the  evidence  that  the  road  had  been  in  use  for  a  much  longer  period. 
Chicago  and  Northwestern  Railway  Co.  v.  Dement,  75. 

Of  questions  of  law  and  fact.    See  JURY,  9. 

INSURANCE. 
To  whom:  insurance  money  belongs. 

As  between  subsequent  purchaser  and  prior  vendor.  Where  a  subsequent 
purchaser  of  premises  obtains  insurance  thereon  to  protect  his  own  inter- 
est, in  case  of  loss  the  insurance  money  will  belong  to  the  party  insured, 
and  a  prior  vendor,  having  a  lien  on  the  premises  for  unpaid  purchase 
money,  cannot  require  him  to  account  for  any  part  of  it.  Hammer  v. 
Johnson  et  al.  193. 

JOINDER  IN  DEMURRER. 
Not  necessary.    See  PLEADING,  6. 

JOINDER  OF  PARTIES.    See  PARTIES,  9  ;  SLANDER,  3. 

JUDGMENTS. 
Of  foreign  judgments. 

1.  Presumption  as  to  service  of  process.  Where  a  judgment  rendered 
by  confession  in  the  Court  of  Common  Pleas,  in  the  State  of  Ohio,  wag 
revived  by  scire  facias  in  the  same  court,  upon  the  following  return  of  the 
officer  upon  the  writ  of  scire  facias  :  "  June  3,  1853,  served  personally  by 
copy.  John  Boyer,  Sheriff," — this  court  will  presume  such  return  to  have 
been  sufficient  under  the  laws  of  that  State  to  have  authorized  the  orde» 
reviving  such  j  udgment.  Rosenthal,  Admr.,  v.  Renick  et  al.  203. 
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2.  Judgments  against  administrators  in  other  States — wTiat  footing  tTiey 
Jiave  in  this  State.     See  ADMINISTRATION  OF  ESTATES,  6,  7. 

3.  What  is  a  sufficient  authentication  of  a  transcript  of  a  judgment  ren- 
dered by  a  justice  of  the  peace  in  anotlier  State.   See  AUTHENTICATION,  1. 

Judgments  by  confession. 

4.  Where  to  object  for  want  of  proof.  Where  a  judgment  is  entered  by 
confession  in  vacation,  under  a  power  of  attorney,  more  than  a  year  and 
a  day  after  the  power  of  attorney  was  executed,  it  is  necessary  for  the  de- 
fendant to  apply  to  the  court  in  which  the  judgment  was  entered,  to  set 
the  same  aside,  and  to  show  some  equitable  reason  therefor,  before  it  will 
be  reversed  on  the  ground  that  no  affidavit  was  filed  showing  the  defend- 
ant was  still  alive,  and  that  the  debt  was  due  and  unpaid.  Stuhl  v.  Shipp, 
133. 

5.  Wh^re  the  judgment  is  entered  for  too  much.  And  when  the  judg- 
ment is  within  the  ad  damnum  laid  in  the  declaration,  it  will  not  be 
reversed  because  it  may  appear  to  be  for  an  amount  greater  than  the  sum 
due  on  the  note  which  was  the  basis  of  the  confession,  no  application  hav- 
ing been  made  in  the  court  below  to  correct  the  error.  Ibid.  133. 

6.  Under  warrant  of  attorney  —  when  void.  Where,  under  a  warrant 
of  attorney,  to  enter  the  appearance  of  the  maker  of  a  note  bearing  date 
April  24,  1846,  and  confess  a  judgment  thereon,  the  appearance  was  en- 
tered and  a  judgment  taken  upon  a  note  bearing  date  April  24, 1856, — held, 
that  the  action  was  unauthorized,  and  the  judgment  entered  therein  a 
nullity,  and  binding  upon  no  person,  either  in  a  direct  or  collateral  pro- 
ceeding. Chase  v.  Dana,  262. 

Satisfaction  of  judgment. 

7.  By  having  set  off  the  damages  for  which  it  was  reiidered,  in  another 
suit.  A  plea  proposing  to  setoff  damages, for  which  a  judgment  has 
already  been  obtained,  pending  an  appeal  therefrom,  and  the  offering  of 
evidence  under  it,  would  be  a  satisfaction  of  the  judgment  already  obtained, 
and  its  collection  may  be  enjoined  in  the  event  of  its  affirmance  in  the 
appellate  court.  King  et  al.  v.  Bradley  et  al.  342. 

Judgment  against  an  administrator. 

Binds  the  personal  estate.    See  ADMINISTRATION  OF  ESTATES,  3. 
Judgment  on  demurrer. 

On  overruling  demurrer  to  a  declaration  —  of  evidence  admissible  on  assess- 
ment of  damages.    See  PLEADING  AND  EVIDENCE,  3. 

JUDICIAL  ACTS. 
Sale  of  impounded  animals. 
Must  be  a  judicial  ascertainment  that  a  law  has  been  violated.    See  IM- 
POUNDED ANIMALS,  1,  2,  3. 

JUDICIAL  CIRCUITS. 
Of  the  twenty-sixth. 

Concerning  acts  of  1859,  1865  and  1867,  relative  to  the  twenty-sixth 
judicial  circuit — Franklin  county  not  deprived  of  the  judicial  system.   The 
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act  of  1859,  arranging  Franklin  county  into  the  twenty-sixth  judicial  cir- 
cuit, and  that  of  1865,  fixing  the  terms  of  court  therein,  are  not  repealed 
by  the  act  of  1867.  This  last  named  act  is  to  be  construed  as  merely  add- 
ing other  counties  to  the  twenty-sixth  circuit,  and  not  as  depriving  Frank- 
lin county  of  the  benefits  of  the  judicial  system.  The  People  ex  reU 
Freeman  v.  Barr,  198. 

JUDICIAL  SALES.    See  SALES,  15,  16,  17. 

JURISDICTION. 
Op  La  Salle  County  Court. 

Under  the  act  of  1865.  By  an  act  of  1865,  entitled  "  An  act  to  extend 
the  jurisdiction  of  the  County  Court  of  La  Salle  county,"  that  court  acquired 
equal  and  concurrent  jurisdiction  with  the  Circuit  Court,  as  to  all  matters 
except  crimes  and  misdemeanors.  Bedard  v.  Hall  et  al.  191. 
Jurisdiction  op  the  person. 
In  proceedings  by  quo  warranto — how  acquired.  See  QUO  WAR- 
RANTO, 1,  3. 

Sending  process  to  foreign  county.    See  PRACTICE,  9,  10, 11. 
In  the  matter  op  naturalization. 

Wmt  courts  Jiave  jurisdiction  thereof.    See  NATURALIZATION,  1,  3. 

JURY. 

Recalling  a  jury. 

1.  After  their  discharge,  or  separation  on  sealing  their  verdict.  Where 
a  jury  is  discharged,  they  cannot  be  again  impaneled  in  the  case,  without 
the  consent  of  the  parties.   Williams  et  al.  v.  The  People,  478. 

2.  So  where,  by  agreement,  on  the  trial  of  a  party  charged  with  larceny, 
the  jury  found  their  verdict,  sealed  it,  left  it  with  the  clerk  and  separated  ; 
and  it,  when  opened  next  day,  was  found  to  be  defective  in  not  finding 
the  value  of  the  property  stolen, — it  is  error,  three  days  after  they  agreed 
to  their  verdict,  to  get  them  together  and  have  them  supply  the  defect. 
Ibid.  478. 

3.  To  permit  a  jury  to  mingle  three  days  after  hearing  the  evidence, 
with  the  community,  and  then  to  come  together  and  find  an  essential  fact 
in  the  case,  would  be  attended  with  danger  to  liberty,  and  in  disregard 
of  all  the  safeguards  thrown  around  the  accused  to  secure  a  fair  and 
impartial  trial.  Ibid.  478. 

4.  When  a  jury  is  thus  discharged,  the  further  consideration  of  the  case 
is  as  clearly  out  of  their  power  as  if  they  had  come  into  court  and  their 
verdict  received  and  they  discharged.  This  seems  to  be  supported  by 
reason  as  well  as  authority.  Ibid.  478. 

Of  AMENDiNa  a  verdict. 

5.  Where  a  jury  were  to  seal  their  verdict  and  separate — and  if  defective 
it  was  to  be  amended.    See  VERDICT,  3. 
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JURY.    Continued. 
Tkial  by  jury  in  chancery. 

6.  On  a  question  of  alleged  insanity.    See  INSANITY,  1. 
Separation  op  jtry. 

7.  In  a  capital  case  — effect  thereof.    See  CRIMINAL  LAW,  3. 
In  criminal  cases. 

8.  Officer  having  charge  of  a  jury  must  be  sworn.  See  CRIMINAL 
LAW,"  1,2. 

Questions  op  law  and  pact. 

9.  The  fact  of  the  readiness  and  willingness  of  a  party  to  perform  his 
contract  is  a  question  solely  for  the  jury  to  determine,  and  which  it  is 
error  for  a  court  to  attempt  to  pass  upon,  by  its  instructions.  Cummings 
V.  Tilton,  173. 

JUSTICES  OF  THE  PEACE. 
Who  are  such  in  Wisconsin, 

A  police  justice  of  the  city  of  Janesville,  in  the  State  of  Wisconsin, 
is  a  justice  of  the  peace.  Belton,  Admx.,  v.  Fisher,  35. 

LANDLORD  AND  TENANT. 
Of  ee-entry  by  landlord. 

1.  For  non-payment  of  rent — forfeiture.  At  common  law,  a  lease  con- 
taining a  condition  for  a  re-entry  for  non-payment  of  rent,  the  law  not 
favoring  forfeitures,  required  of  the  landlord,  before  he  could  re-enter, 
that  he  should  demand  the  precise  amount  due ;  that  it  be  made  the 
day  it  fell  due ;  to  be  made  at  a  convenient  hour  before  sunset ;  on  the 
land  at  the  most  conspicuous  place,  unless  a  different  place  is  named  in 
the  lease,  then,  at  that  place ;  the  demand  must  be  made  in  fact,  and, 
to  be  availing,  had  to  be  pleaded  and  proved.  The  tenant  had  the 
whole  day  in  which  to  make  payment,  but,  failing  to  do  so,  the  reversioner 
might  then  re-enter.  Chadwick  v.  Parker,  326. 

2.  As  leases  of  every  kind  frequently  contain  these  conditions,  in  favor 
of  trade  aud  agriculture,  and  as  forfeitures  are  odious  to  the  law,  such 
forfeitures  are  never  enforced  but  upon  a  strict  compliance  with  all  the 
requirements  of  the  law.  All  leases  having  such  conditions  are,  without 
reference  to  the  length  or  value  of  the  term,  attended  with  the  same  con- 
sequences, and  are  liable  to  be  swept  away,  if  the  rent  is  not  paid  on  the 
day  it  falls  due,  notwithstanding  it  may  owe  almost  its  entire  value  to  the 
expenditure  of  the  labor  and  money  of  the  tenant.  It  is  only  reasonable 
that  the  landlord  should,  on  the  day  his  rent  falls  due,  indicate  his  inten- 
tion of  terminating  the  lease,  and  the  tenant  have  the  entire  day  within 
which  to  make  payment.  Ibid.  327. 

3.  Act  of  4  Oeorge  II,  amendatory  of  the  common  law.  The  act  of  4 
George  II,  chapter  28,  section  2,  amended  the  common  law,  only  requiring 
the  landlord,  if  a  sufficient  distress  could  not  be  found,  to  sue  in  ejectment, 
and,  if  a  recovery  be  had,  and  execution  be  had,  without  the  tenant  pay- 
ing the  rent,  and  failing  to  file  his  bill  in  six  months,  the  term  was  ended, 
unless  the  judgment  should  be  reversed.  Ibid.  327. 


INDEX.  571 

LANDLORD  AND  TENANT.    Op  re-entry  by  landlord.    Continued. 

4.  The  British  courts,  in  construing  this  act,  held  that  it  gave  an  addi- 
tional remedy  to  the  landlord ;  that  he  might  proceed  under  the  statute, 
or  resort  to  the  common  law,  as  he  might  prefer,  but,  in  adopting  either 
course,  he  must  conform  to  the  law  regulating  that  mode  of  terminating 
the  lease.  Chadwick  v.  Pa/rker,  327. 

6.  Act  of  1805  —  of  notice  to  quit,  for  non-payment  of  rent.  The  act  of 
1865  declares  that  in  all  cases  of  tenancies,  when  default  shall  be  made  in 
the  payment  of  rent  due,  or  in  any  of  the  covenants  of  the  lease,  it  shall 
not  be  necessary  to  give  more  than  ten  days'  notice  to  quit,  or  of  the  termi- 
nation of  such  tenancy ;  and  it  may  be  terminated  on  giving  such  notice 
to  quit  at  any  time  after  default  in  any  of  the  covenants  of  the  lease.  That 
no  other  notice  or  demand  shall  be  necessary.  It  also  declares,  that,  in 
all  cases  of  a  lease  or  contract,  when  all  of  its  covenants  are  performed, 
the  lease  or  contract  shall  be  notice  of  its  termination,  and  no  other  notice 
be  required.  Ibid.  327. 

6.  The  second  section  of  the  act  of  1865,  designed  to  dispense  with  the 
necessity  of  demanding  the  rent  on  the  very  day  it  falls  due  or  the  breacn 
of  covenant  occurs,  and  to  extend  the  right  when  the  lease  contains  no 
clause  for  a  re-entry ;  and  it  contemplates  a  notice  to  quit,  and  one  of  the 
landlord's  intention  to  terminate  the  lease.  While  it  does  not  in  terms 
require  ten  days'  notice  of  an  intention  to  terminate  a  lease,  it  declares 
that  more  than  that  need  not  be  given,  and  thereby  renders  ten  days' 
notice  before  the  lease  terminates  sufficient.  Ibid.  327. 

7.  It  was  the  intention  of  the  legislature  to  give  the  tenant  ten  days' 
notice,  within  which  he  might  pay  the  arrears  of  rent,  and  thus  prevent 
a  forfeiture.  It  could  not  have  been  the  legislative  intention  to  bring 
even  future  leases  under  so  rigid  a  rule  as  to  permit  a  landlord  to  declare 
an  instant  forfeiture  of  a  lease,  because  the  rent  was  not  paid  on  the  day 
it  falls  due,  although  payment  may  have  been  prevented  by  accident  or 
uncontrollable  necessity,  but  rather  to  give  a  reasonable  opportunity  to 
avoid  such  disastrous  consequences.  Ibid.  327. 

8.  When  ten  days  expires  after  the  notice  and  demand  without  the  pay  • 
ment  of  the  rent  in  arrear,  the  tenancy  is  terminated,  and  the  landlord 
may  sue  and  recover  possession.  Ibid,  328. 

9.  In  such  a  case  it  is  not  error  to  reject  evidence  that  the  tenant  oflfeied 
to  pay  part  and  was  ready  on  the  premises  to  pay  the  balance  when  it 
became  due,  as  he  had  the  opportunity  of  paying  when  the  demand  was 
made  and  the  notice  given,  and  for  ten  days  after.  Ibid.  328. 

Of  the  length  of  term  of  a  lease. 

10.  Construction  of  a  lease  in  that  regard.  A  lease  bearing  date  on  the 
23d  of  May,  18G0,  provided  that  the  lessee  should  have  certain  land,  "forty 
acres  of  said  land  being  now  broken,  and  the  balance  of  said  tillable  land, 
estimated  at  one  hundred  and  twenty  acres,  said  lessee  is  to  break,  this 
season,  if  practicable,  from  which  said  lessee  is  to  have  three  crops  off  of 
Baid  forty  acres,  and  four  crops  off  the  balance  of  the  land  he  breaks,  esti 
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mated  at  ono  hundred  and  twenty  acres."  "  The  crops  taken  oflF  of  said 
land,  leased  as  aforesaid,  shall  be  as  follows,  to  wit :  From  the  forty  acres 
now  broken,  in  three  years  from  the  1st  day  of  March,  1860,  and  from  the 
one  hundred  and  twenty  unbroken,  in  four  years  from  the  1st  day  of  March, 
1861,  and  at  the  end  of  said  time,  or  sooner  if  the  number  of  crops  pro- 
vided for  in  said  lease  are  had  and  obtained  from  said  land,  the  said  land 
to  be  surrendered  to  the  lessor."  Held,  that  the  lease  terminated  on  the 
1st  day  of  March,  1865.  The  provision  that  the  unbroken  land  should  be 
broken  in  1860,  "  if  practicable,"  did  not  authorize  the  lessee  to  occupy 
such  portion  as  it  might  not  be  "  practicable  "  for  him  to  break  that  sea- 
son, beyond  the  four  years  from  the  1st  of  March,  1861.  Burriav.  Jackson, 
et  ux.  345. 

DiSTEESS  FOR  BENT. 

11.  Warrant  cannot  issue  after  six  months  from  the  time  of  termina- 
tion of  lease.  By  the  act  of  1857,  the  common  law  relative  to  proceedings 
for  distress  for  rent  is  so  modified  as  to  authorize  distress  to  be  made  for 
the  period  only  of  six  months  after  the  expiration  of  the  lease  ;  and,  where 
a  distress  warrant  issues  more  than  six  months  after  rent  has  become  due, 
and  the  lease  terminated,  and  the  demised  premises  abandoned,  Buch 
warrant  is  without  authority  of  law,  is  null  and  void,  and  aflfbrds  no  pro- 
tection to  the  officer  levying  it.   Wernffr  v.  Bopiequet,  523. 

Lease  from  a  mortgagee. 

13.  Payment  of  the  mortgage  debt,  by  a  mortgagor,  terminates  the  right 
of  possession  of  a  lessee  from  the  mortgagee.  Holt  et  al.  v.  Beese,  30. 

LA  SALLE  COUNTY  COURT 
Of  its  jurisdiction. 
As  extended  by  the  act  of  1865.    See  JURISDICTION,  1. 

LEASE  —  LESSOR — LESSEE.    See  LANDLORD  AND  TENANT. 

LEGALIZING  ILLEGAL  ACTS. 
By  subsequent  legislation. 

From  what  time  the  legalization  will  operate.  Where  by  a  decree  of  court, 
a  town  ordinance  has  been  declared  invalid,  and  afterward,  by  an  act  of 
the  legislature,  such  ordinance  was  declared  valid,  the  ordinance  will 
become  valid  only  from  the  time  of  the  passage  of  the  act.  Town  of  Lake 
View  V.  Ldz  et  al.  82. 

LIEN. 

Vendor's  lien. 

1.  To  what  it  extends.  Where  a  mill,  which  is  the  possession  of  a  eub- 
Bequent  purchaser,  is  destroyed  by  fire,  the  machinery  saved  from  the  fire, 
being  a  part  of  the  mill,  is  subject  to  a  prior  vendor's  lien  upon  the  prem- 
ises  for  unpaid  purchase  money.  Hammer  v.  Johnson  et  al.  193. 
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3.  And  if  the  subsequent  purchaser  sells  such  machinery,  he  will  hold 
the  proceeds  in  trust  for  the  benefit  of  the  prior  vendor,  and  equity  will 
subject  the  proceeds  to  the  same  uses  for  which  the  property  was  held 
subject  to  a  lien.  Hammer  v.  Johnson  et  al.  193. 
Op  a  lien  upon  two  funds. 

Rights  of  the  party  holding  such  lien.    See  MORTGAGES,  7,  8,  9. 
Creditor's  lien  against  an  estate. 

W?iet7ier  barred  by  lapse  of  time.     See  LIMITATIONS,  1  to  4. 

LIMITATIONS. 
Lapse  of  time  aside  from  the  statute. 

1.  Creditor  of  an  estate — when  his  lien  is  barred.  In  determining  the 
question,  whether  a  creditor  has  waived  his  lien  upon  the  property  of  an 
intestate,  by  failing  to  pursue  his  remedy  within  a  reasonable  time,  in  the 
absence  of  a  legislative  rule,  each  case  must  be  left  to  depend  largely 
upon  its  own  circumstances.  Rosenthal,  Admr.,  v.  Renick  et  aZ.  203. 

2.  And  in  cases  where  the  delay  of  the  creditors  is  unexplained,  and  even 
where  the  title  is  still  in  the  heirs,  the  period  of  seven  years  from  the 
death  of  the  intestate  may  be  properly  adopted,  by  analogies  of  the  law, 
as  a  bar  to  such  liens.  Ibid.  203. 

3.  And  in  many  cases  a  much  shorter  limitation  may  be  applied,  to  pro- 
tect innocent  purchasers  against  the  secret  lien.  The  facts  of  each  case 
must  decide  the  limitation  to  be  applied.  Ibid.  202. 

4.  Where  a  person  died  in  Ohio,  having  devised  all  of  his  real  estate  in 
Ohio,  Indiana  and  Illinois,  to  R.,  first  to  pay  all  of  his  debts,  and  then  to 
convey  it  to  his  son  H.,  and  subsequently  such  trustee  and  devisee  died, 
the  devisee  H.  leaving  a  will,  and  administrators  with  the  will  annexed 
were  appointed  in  each  of  the  States  of  Ohio  and  Illinois, — held,  that  the 
lien  of  a  creditor  upon  the  property  of  the  testator  was  not  barred  by  his 
failure  to  pursue  his  remedy  within  seven  years  after  the  death  of  the 
testator,  it  appearing  that  the  property  against  which  the  lien  was  sought 
to  be  enforced,  and  of  which  the  devisee  H.  died  seized,  had  never  been 
aliened  by  his  devisee,  nor  any  improvements  made  thereon  by  him,  and 
that  the  estate  was  still  unsettled  in  Ohio.  Ibid.  202. 

Limitation  act  of  1839. 
Mortgagee  cannot  avail  of  the  statute.    See  MORTGAGES,  13. 

MARINE  COURT  OF  NEW  YORK. 
In  the  matter  op  naturalization. 
Has  no  jurisdiction.    See  NATURALIZATION,  3. 

MARRIAGE. 
Proof  of  marriage. 

1.  What  is  sufficient.  In  a  proceeding  to  revoke  letters  of  administra- 
tion  which  had  issued  to  the  widow  of  M.  deceased,  upon  the  ground,  that^ 
at  the  time  of  her  intermarriage  with  deceased,  she  had  another  husband. 
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one  W.,  tlien  living, — held,  that  tlie  proof  of  such  former  marriage,  con- 
sisting simply  of  general  report  to  that  effect,  and  of  the  fact  of  cohabi- 
tation together  as  husband  and  wife,  with  one  or  more  children  born  to 
them,  is  not  sufficient  to  establish  it.    Myatt  v.  Myatt,  Admx.,  et  al.  473. 

3.  While  the  presumption  of  law  is  always  in  favor  of  a  marriage 
between  parties  cohabiting  together  as  man  and  wife,  yet  such  presump- 
tion may  be  rebutted.  Ibid.  473. 

3.  Nor,  in  such  case,  will  proof  of  her  admissions  that  she  was  married 
to  such  other  person,  coupled  with  the  fact  of  cohabitation  as  man  and 
wife,  establish  such  former  marriage.  Ibid.  473. 
Legality  of  marriage. 

4  Should  not  be  determined  in  a  collateral  proceeding.  The  legality  of 
the  marriage  ought  not  to  be  determined  in  a  collateral  proceeding  to 
revoke  letters  of  administration  granted  to  the  widow ;  other  proceedings 
should  be  instituted,  whereby  the  whole  merits  of  the  case  can  be  fully 
investigated.  Ibid.  473. 

MARRIED  WOMEN. 
Conveyance  of  land  op  the  wife. 

1.  The  husband  must  join.  The  act  of  1861,  entitled  "An  act  to  protect 
married  women  in  their  separate  property,"  does  not  empower  a  wife  to 
convey  her  real  estate  without  the  consent  and  joinder  of  her  husband  in 
the  deed,  as  required  by  section  seventeen  of  our  statute  of  conveyanses. 
And  although  the  act  modifies  during  coverture  the  husband's  estate  by 
the  curtesy,  it  does  not  enable  the  wife  to  divest  him  thereof,  or  prevent 
its  taking  effect  after  her  death.  Cole  v.  Van  Riper,  58. 

Estate  op  the  husband  in  the  wife's  land. 

2.  Estate  during  coverture.  The  estate  during  coverture  which,  at  the 
common  law,  the  husband  held  in  the  lands  of  the  wife,  would  doubtless 
be  held,  under  the  act  of  1861,  to  be  substantially  abolished,  in  cases  where 
the  estate  did  not  become  vested  before  the  passage  of  the  act.  Ibid.  65. 

3.  As  tenant  by  the  curtesy.  But  the  estate  of  the  husband  as  tenant  by 
the  curtesy  is  not  totally  abolished  by  that  act,  though  it  is  materially 
modified.  Where  no  interest  vested  in  the  husband  prior  to  the  passage 
of  the  law,  he  has  no  control  over  the  wife's  lands  during  her  life,  nor  has 
he  an  interest  in  them  subject  to  execution  ;  but  his  estate  as  tenant  by 
the  curtesy  may  take  effect  on  the  death  of  the  wife.  Ibid.  65. 

Gift  prom  husband  to  wife. 

4.  Not  embraced  in  the  act  of  1861.  A  gift  from  the  husband  to  the  wife 
is  not  embraced  in  the  act  of  1861,  concerning  the  separate  property  ctf 
married  women,  as  that  act  has  reference  only  to  property  acquired  by 
the  wife  through  some  soux'ce  other  than  her  husband.  Manny  v.  liix- 
ford,  133. 

Distribution  op  their  personal  estate. 

5.  And  herein,  of  the  rights  of  the  husband,  as  administrator  of  his  wift. 
See  ADMINISTRATION  OF  ESTATES,  4.  5. 
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MARTIAL  LAW. 

What  constitutes. 
And  wJiere  it  may  prevail.    See  PERSONAL  LIBERTY,  G  to  10. 

MASTER  IN  CHANCERY. 
Notice  op  taking  proof. 

WJiether  sufficient.     See  NOTICE,  1. 

Master's  report. 

Whether  exceptions  thereto  necessary.    See  CHANCERY,  17. 

MASTER  AND  SERVANT. 

When  the  former  liable. 
For  acts  of  the  latter.    See  AGISTMENT,  1,  2. 

MEASURE  OF  DAMAGES. 

IK  TRESPASS. 

1.  For  personal  injuries.  In  an  action  of  trespass,  for  personal  injuries, 
when  tlie  act  complained  of  is  without  malice,  vindictive  damages  cannot 
be  given.  Pierce  v.  Millay,  189. 

2.  In  such  case,  full  compensation  for  the  pain  and  suflEering,  loss  of  time, 
expenses  incurred  for  medical  treatment,  and  compensation  for  the  injury, 
if  permanent,  is  all  that  should  be  given.  Ibid.  189. 

In  trespass  against  an  officer. 

3.  For  levying  upon  and  selling  the  property  of  plaintiff  under  execution 
against  another.  While  it  is  true,  as  a  general  rule,  that  the  value  of 
property  wrongfully  sold  on  execution  is  the  measure  of  damages  sus- 
tained by  the  owner,  still,  that  is  not  true  except  in  cases  where  the  pur- 
chaser has  obtained  the  property.   Warner  v.  Ostrander,  356. 

4.  A  rule  of  more  general  application  is,  that  in  cases  not  requiring 
punitive  damages,  the  loss  actually  sustained  is  the  true  measure. 
Ibid.  356. 

5.  So,  where  the  property  of  the  plaintiff  was  levied  upon  and  sold 
under  an  execution  against  another  person,  but  remained  in  the  posses- 
sion of  the  owner,  who  sold  it  and  received  the  benefit  of  the' proceeds 
beyond  the  amount  for  which  it  had  been  sold  on  the  execution,  there 
being  no  circumstances  connected  with  the  levy  and  sale  calling  for  pun- 
itive damages,  the  proper  measure  of  damages  in  an  action  of  trespass  by 
the  owner  against  the  officer  would  be  the  actual  damage  sustained, — 
that  is,  the  amount  for  which  the  property  was  sold  on  the  execution. 
Ibid.  356. 

6.  Where  goods  are  vyrongfully  levied  upon.  If  the  goods  of  one  person 
are  wrongfully  levied  on  under  an  attachment  against  another,  the  statute 
does  not  contemplate  that  the  rightful  owner  is  to  be  permitted  to  recover 
only  such  a  sum  in  damages  as  his  property  may  have  brought  under  a 
forced  sale.   Whitaker  v.  Wheeler,  440. 
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MEASURE  OF  DAMAGES.    Continued. 
In  trover. 

7.  For  conversion  of  a  note.  In  an  action  of  trover  and  conversion  for 
a  note,  the  measure  of  damages,  prima  facie,  is  the  sum  due  on  the  instru- 
ment. American  Express  Co.  v.  Parsons,  312. 

In  an  action  on  the  case 

8.  Against  an  express  company  — for  loss  of  a  note.  In  case,  and  other 
actions  for  wrongs,  where  there  are  no  circumstances  which  authorize 
punitive  damages,  the  true  measure  is  the  amount  the  plaintiff  has  really 
sustained.  Where  it  appears  that  a  note  intrusted  to  an  express  company 
was  lost  through  negligence,  the  injury  is  the  same  as  if  it  had  been  con- 
verted, and  the  measure  of  damages  should  be  the  same.  American 
Express  Co.  v.  Parsons,  313. 

9.  Notwithstanding  the  company  is  prima  facie  liable  for  the  sum  of 
money  due  on  the  note,  they  have  the  right  to  establish,  by  any  legitimate 
evidence,  that  the  damages  were  less  in  fact.  Should  it  appear  that  the 
maker  was  insolvent,  or  that  there  was  a  legal  defense  to  the  note,  or 
other  facts  rebutting  the  presumption  of  loss,  it  will  reduce  the  damages. 
Ibid.  312. 

Suit  on  supersedeas  bond. 

10.  Liability  of  the  sureties.  The  obligation  of  a  surety  upon  a  super- 
sedeas bond,  is  limited  to  the  prosecution  of  the  writ  of  error  with  effect, 
and  his  undertaking  is,  that  if  the  writ  is  not  so  prosecuted  he  will  pay 
all  resulting  damages.  Cook  v.  Marsh,  178. 

11.  In  an  action  on  such  a  bond,  where  it  appeared  that  real  and  per- 
sonal property  had  been  decreed  to  be  sold,  and  the  sale  suspended  by  the 
supersedeas,  the  property  in  the  mean  time  having  deteriorated  in  value, 
the  extent  of  the  deterioration  of  the  property  would  constitute  the  dam- 
ages, which  the  plaintiff  would  be  entitled  to  recover.  Ibid.  178. 

12.  And  in  such  case,  a  claim  by  the  plaintiff  for  the  rents  received  by 
the  defendant  from  the  real  estate,  after  the  rendition  of  the  decree,  will 
not  be  allowed,  plaintiff  having  no  right  by  the  decree,  nor  under  the  law, 
to  its  possession,  or  the  rents  thereof.  Ibid.  178.      • 

On  contract  to  furnish  cars. 

13.  Measure  of  damages  for  breach  thereof.  In  an  action  against  a  rail- 
road company  for  a  failure  to  furnish  passenger  cars,  as  agreed  upon,  for 
an  excursion,  at  a  stipulated  price,  the  measure  of  recovery  would  be  the 
amount  the  plaintiff  would  have  received  as  passage  money,  if  the  train 
had  gone  as  proposed,  less  the  amount  agreed  to  be  paid  for  the  use  of 
the  cars.  Illinois  Central  Railroad  Co.  v.  Demars,  292. 

For  neglect  to  assign  dower.    See  DOWER,  8,  9, 10. 

MILITARY  LAW. 
What  constitutes.    See  PERSONAL  LIBERTY,  6  to  10. 
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MISJOINDER  OF  PARTIES. 

What  constitutes.     See  PARTIES,  9. 

Time  for  objecting  thereto.    See  PRACTICE,  12. 

MISTAKE. 
Reforming  written  instruments. 

1.  A  court  of  chancery  will  correct  a  written  instrument,  wliere  clearly 
made  to  appear  that  it  was  entered  into  and  executed  under  mistake. 
McCloskey  v.  McCormick  et  al.  336. 

2.  The  fact  that  a  party  had  broug-ht  an  action  at  law  upon  the  instru- 
ment sought  to  he  reformed,  which  was  ineffectual  by  reason  of  the  mis 
take,  and  was  therefore  abandoned,  will  not  be  a  bar  to  a  suit  in  chancery 
subsequently  brought  to  correct  the  mistake.  Ibid.  336. 

MITIGATION  OF  DAJVIAGES.     See  DAMAGES,  1. 

MORTGAGES. 

What  constitutes  a  mortgage. 

1.  Tiitention  of  parties  governs.  To  ascertain  whether  a  transaction 
between  parties  amounts  to  a  sale  or  a  mortgage,  courts  of  equity  will 
look  beyond  the  mere  forms  with  which  it  is  clothed,  and,  although  it  be 
a  sale  in  form,  if  it  clearly  appears  by  proof  to  have  been  a  loan  or  deb* 
and  security  for  its  payment,  it  will  be  treated  as  a  mortgage.  Dwen, 
Ezr.,  V.  Blake,  Exr.  135. 

2.  When  in  form  a  sale — proof  must  be  clear  to  cTiange  its  character 
Where  parties  give  to  a  transaction  all  the  forms  of  a  sale,  the  proof 
must  be  clear  that  it  was  intended  as  a  mortgage,  in  order  to  change  its 
character.     Slight,  indefinite  evidence  is  not  suflBcient.  Ibid.  135. 

3.  What  tcill  he  considered  a  mortgage.  T.,  desirous  of  entering  certain 
lands,  applied  to  M.,  an  agent  of  G.,  for  the  purchase  of  land  warrants, 
for  such  piirpose ;  whereupon  an  agreement  was  made  between  them, 
whereby  M.  sold  to  him  certain  warrants,  for  which  T.  executed  to  him 
his  notes  for  the  purchase  price,  the  payment  of  which  was  secured  by 
entering  the  lands  in  the  name  of  M.,  M.  giving  to  T.  his  bond  for  the 
conveyance  of  the  same  to  him,  upon  the  payment  of  the  notes.  T.  failed 
to  pay  the  notes,  and  G.,  the  principal,  having  died,  M.  quitclaimed  the 
lands  to  G.'s  heirs.  Subsequently,  the  premises  were  sold  on  execu- 
tion against  T.,  who  was  in  possession,  on  a  judgment  in  favor  of  J.,  and 
B.  redeemed  from  the  sale,  as  a  judgment  creditor  of  T.  On  a  bill  to 
redeem  filed  by  B.,  lield,  that  the  transaction  amounted  to  a  sale  of  the 
warrants,  and  the  entry  of  the  lands  in  M.'s  name,  was  intended  as  a 
security  for  the  payment  of  the  notes,  and  must  be  treated  as  a  mortgage  ; 
that  M.  held  the  land  in  trust  for  G.'s  heirs,  subject  to  T.'s  equity  of 
redemption,  and  that  the  deed  by  him  to  them  was  without  consideration, 
and  received  by  them  merely  as  such  heirs,  and  not  as  bona  fide  pur- 
chasers ;  and  that  B.  by  his  purchase  under  J.'s  execution  succeeded  to  al] 
of  the  rights  of  T.  Ibid.  135. 

37  —  44th  III. 
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4.  Or  whether  the  transaction  was  a  sale  and  resale.  The  mere  execution 
of  a  deed  absolute  on  its  face,  and  a  bond  for  the  reconveyance  of  the 
premises,  upon  certain  conditions,  does  not  of  itself  stamp  the  transaction 
as  a  mortgage  ;  and  when  in  such  case,  the  proof  shows  that  the  parties 
intended  an  absolute  sale,  with  right  to  repurchase  simply,  such  intention 
must  govern.  Pitts  et  al.  v.  Cable  et  al.  103. 

5.  An  absolute  conveyance  of  property  for  money  borrowed,  with  cove- 
nants back  as  a  part  of  the  same  transaction,  that  upon  the  payment  of 
the  debt  so  created  such  property  shall  be  reconveyed,  amounts  merely  to 
a  loan  of  money  and  a  mortgage  to  secure  its  payment.  Parmelee  et  al.  v. 
Lawrence,  405. 

(X)VENANT  TO  RECONVEY  BY  MORTGAGEE. 

6.  Nature  of  title.  And  a  covenant  by  the  mortgagee  to  reconvey  the 
premises  by  "  good  and  sufficient  deed,"  will  be  construed  as  a  covenant 
to  pass  the  same  title  conferred  by  the  original  conveyance.  Ibid.  405. 

Of  a  lien  on  different  funds. 

7.  Of  the  rights  of  a  mortgagee  as  to  prior  and  subsequent  incumbrances. 
Where  a  person  takes  a  mortgage  on  property  a  portion  of  which  is  in- 
cumbered at  the  time  and  a  portion  is  not,  he  thereby  acquires  the  right 
to  satisfy  his  debt  out  of  the  portion  not  previously  incumbered.  And 
this  right  passes  to  an  assignee  of  the  debt  and  security.  And  on  a  fore- 
closure he  could  be  compelled  to  resort  for  satisfaction,  first,  to  lands  upon 
which  the  debtor  did  not  reside.  Dodds  v.  Snyder  et  al.  53. 

8.  A  person  taking  a  deed  of  trust  on  the  lot  of  ground  occupied  as  a 
homestead  by  the  debtor  and  also  on  a  tract  of  land  not  so  situated  may 
resort,  for  satisfaction  of  his  debt,  first,  to  the  land  ;  nor  is  his  right  im- 
paired by  the  debtor  subsequently  giving  a  mortgage  on  the  land.  The 
law  will  not  compel  the  first  incumbrancer  to  advance  a  thousand  dollars 
to  reach  the  surplus  of  the  homestead  before  resorting  to  the  land  for 
satisfaction.  Ibid.  53. 

9.  The  law  does  not  require  a  person  having  a  lien  on  two  funds,  one 
of  which  is  subject  to  a  lien  or  incumbrance  prior  to  his,  and  the  other  a 
lien  subsequent  to  his,  to  remove  the  incumbrance  prior  to  his,  to  enable 
the  person  holding  the  lien  subsequent  to  his  on  the  other  fund,  to  obtain 
satisfaction.  If  a  creditor  having  a  lien  on  two  funds,  one  of  which 
was  a  homestead  which  is  indivisible,  and  the  other  not  subject  to  a  prior 
lien,  the  court  could  not  compel  him  to  advance  one  thousand  dollars,  and 
sell  the  surplus  of  the  homestead  ;  to  do  so  would  be  to  make  a  new  con- 
tract. Ibid.  53. 

Relation  of  parties  to  each  other. 

10.  And  as  to  strangers.  A  mortgage,  as  between  the  parties  to  it,  is 
considered  simply  as  a  security  for  a  debt,  but,  as  between  the  mortgagee 
and  a  third  person,  the  former  is  regarded  as  the  owner  of  the  freehold. 
Moore  v.  Titinan,  3G7. 
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11.  Rights  of  the  parties  respectively.  A  mortgagee,  for  condition  broken 
may  enter  upon  the  mortgaged  premises  and  appropriate  the  rents  and 
profits  arising  therefrom  to  the  benefit  of  his  security.  But  a  mortgagor 
in  possession  is  not  required  to  account  for  the  rents  and  profits  to  the 
mortgagee,  during  his  possession.  Moore  v.  Titman,  367. 

Taxes  and  tax  titles. 

12.  Relative  rights  of  the  parties.  A  mortgagee  cannot  affect  the  rights 
of  the  mortgagor  by  purchasing  the  mortgaged  premises  at  a  sale  for 
delinquent  taxes  ;  nor  will  he  bt)  permitted  to  set  up  as  a  bar  to  redemp- 
tion the  payment  of  taxes  and  possession  acquired  prior  to  a  foreclosure ; 
nor  will  payment  of  taxes  and  seven  years'  possession  by  him,  their  rela- 
tions not  being  adverse,  create  the  bar  of  the  statute.  Ibid.  3G7. 

13.  A  mortgagee  in  possession  is  bound  to  pay  the  taxes,  and  will  be 
allowed  for  all  necessary  expenses  incui-red  to  preserve  the  property  and 
protect  the  mortgagor's  title,  to  be  paid  out  of  the  rents  and  profits  aris- 
ing therefrom.  Ibid.  367. 

Mortgagee  of  a  lease. 

14.  Renewal  of  lease  by  mortgagee.  Where  a  mortgagee  of  a  lease 
obtains  a  renewal,  such  renewal  inures  to  the  benefit  of  the  mortgagor, 
he  paying  tlie  mortgagee's  charges,  whether  such  lease  expired  before 
renewal  or  not.  Ibid.  367. 

Mortgagee  as  a  purchaser. 

15.  Under  a  power  containedin,  the  deed.  A  mortgagee  or  a  trustee  ig 
prevented  from  purchasing  at  his  sale  of  the  premises  under  a  power  con 
tained  in  the  deed,  so  as  to  bar  the  equity  of  redemption.  Ibid.  368. 

Acquiring  outstanding  title  by  mortgagee. 

16.  Its  effect  on  the  rights  of  the  parties.  Although  the  relation  of  tru» 
tee  and  cestui  que  trust  may  not  be  created  by  the  mortgage  as  betweei. 
the  parties,  yet  they  are  not  on  the  same  footing  as  to  each  other  as  <, 
stranger  to  the  estate ;  and  many  acts,  which  a  third  person  might  per- 
form, and  thereby  acquire  an  interest  in  the  premises,  would  not,  if 
performed  by  a  mortgagee,  give  him  any  new  rights  as  against  the  mort- 
gagor, but  would  inure  to  the  benefit  of  the  estate.  Ibid.  368. 

17.  Where  a  mortgagee,  by  an  agreement  with  the  mortgagor,  pur- 
chased an  outstanding  prior  incumbrance  against  the  premises,  after 
foreclosure,  and  before  the  right  of  redemption  by  the  mortgagor  had 
expired,  and  with  the  understanding,  that  such  title,  like  his  own,  should 
be  subject  to  redemption,  —  lield,  that,  under  such  agreement,  the  mort- 
gagor had  a  clear  right  of  redemption  from  the  outstanding  title,  which 
a  court  of  equity  would  enforce.  Ibid.  368. 

18.  Such  agreement  not  within  the  statute  of  frauds.  Such  an  agreement 
is  not  within  the  statute  of  frauds,  the  relation  of  the  parties  being  that 
of  mortgagor  and  mortgagee,  and  the  purchase  having  been  made  by  the 
consent  of  the  mortgagor,  and  for  the  benefit  of  the  estate.  Ibid.  368. 
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PURCHASEK  FROM  MORTGAGOR. 

19.  Estoppel.  M,  and  wife  executed  a  mortgage  upon  their  liomestead 
"witliout  tlie  statutory  waiver,  and  afterward  conveyed  it  to  P.  subject  to 
the  mortgage  lien,  and  which  lien  formed  a  part  of  the  purchase  price. 
Held,  in  a  suit  to  foreclose  by  the  mortgagee,  that,  P.  having  obtained  the 
premises  by  admitting  the  lien  and  assuming  its  payment,  he  was  estopped 
from  setting  up  as  a  defense  the  omission  of  M.  and  wife  to  release  their 
homestead  right  in  the  mortgage.  Pidgeo7i  v.  Trustees  of  Schools,  501. 

Op  a  junior  incujibrancer. 

20.  Extent  of  Ms  rights.  A  person  taking  a  second  mortgage  on  real 
estate,  only  acquires  a  lien  on  the  equity  of  redemption,  and  when  such 
mortgage  is  foreclosed  and  the  property  sold,  the  purchaser  only  obtains 
that  right.  And  it  will  be  presumed  that  such  a  purchaser  regulates  his 
bid  with  reference  to  the  prior  incumbrance,  and  only  gave  what  it  waa 
worth  subject  the  prior  lien.  Dodds  v.  Snyder  et  al.  53. 

Foreclosure  by  scire  facias. 

21.  When  the  note  has  been  assigned.  The  assignment  of  a  note  secured 
by  mortgage,  does  not  prevent  a  foreclosure  by  scire  facias  in  the  name  of 
the  assignor  for  use  of  the  assignee.  The  proceeding  is  on  the  mortgage, 
the  legal  right  to  which  is  in  the  mortgagee,  and  he  alone  can  institute 
the  proceeding-  Camp  et  ux.  v.  Small,  37. 

22.  WJiat  defenses  alloioable.  In  a  proceeding  to  foreclose  by  scire 
facias,  no  defense  can  be  interposed  except  the  defense  of  payment,  dis- 
charge, release,  satisfaction,  or  that  the  mortgage  never  was  a  valid  lien 
on  the  land.     Pleas  of  usury  and  non  est  factum  are  not  proper.  Ibid.  37. 

Redemption. 

23.  By  a  junior  incumbrancer  or  his  assignee.  A  junior  incumbrancer, 
not  being  a  party  to  the  bill  to  foreclose  a  prior  mortgage,  retains  his 
right  to  redeem  from  such  prior  mortgage,  unaffected  by  a  decree  of  fore- 
closure thereof,  and  such  right  of  redemption  will  pass  to  a  purchaser 
under  such  junior  incumbrancer.  Strang  et  al.  v.  Allen,  428. 

24.  Redemption  from  assignee  of  prior  mortgage.  The  purchaser  under 
a  junior  incumbrancer  having  a  right  to  redeem  from  a  prior  mortgage, 
notwitlistanding  its  foreclosure,  has  the  right  to  redeem  from  the  assignee 
of  such  mortgage.  Ibid.  428. 

25.  So,  where  a  judgment  creditor  of  a  mortgagor  redeems,  as  such, 
from  the  sale  under  the  foreclosure  of  a  prior  mortgage,  a  junior  mortga- 
gee, who  holds  an  intervening  lien,  between  the  elder  mortgage  and  the 
judgment,  may  maintain  a  bill  to  redeem  from  such  judgment  creditor, 
he  holding  the  relation  of  assignee  of  the  prior  mortgage.  Ibid.  428. 

Statement  of  account. 

26.  On  bill  to  redeem.  The  party  having  such  right  to  redeem  must  pay 
the  assignee  of  the  prior  mortgage  the  amount  paid  by  him  to  redeem 
from  the  prior  mortgage,  with  six  per  cent  interest,  and  the  decree  should 
be  taken  as  the  basis  of  the  account,  and  not  the  original  debt  upon  which 
the  decree  was  rendered.  Ibid.  428. 
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27.  Rents  and  profits.  A  mortofag-ee  in  possession  must  account  to  the 
mortgagor  for  the  rents  and  profits,  less  the  amount  paid  for  taxes  and 
necessary  repairs,  and  the  same  rights  and  liabilities  in  regard  to  the 
rents  and  profits  attach  as  between  their  respective  assigns.  Strang  et  aZ. 
V.  Allen,  428. 

38.  So,  in  stating  the  account  between  such  party,  having  the  right  of 
redemption,  and  the  redeeming  judgment  creditor,  as  the  assignee  of  the 
prior  mortgage,  there  should  be  deducted  from  the  amount,  to  be  charged 
to  the  party  redeeming,  the  rents  and  profits  received  by  such  assignee 
of  the  prior  mortgage  while  in  possession  of  the  mortgaged  premises, 
less  the  taxes  and  necessary  repairs  ;  because  a  mortgagee  in  possession  is 
always  liable  to  account  for  the  rents  and  profits  received  over  and  above 
the  necessary  repairs  and  taxes.  Ibid.  428. 

29.  Where  junior  incumbrancer  was  not  a  party  to  the  foreclosure. 
It  is  proper,  in  stating  the  account,  to  charge  the  party  seeking  to  redeem 
with  the  amount  paid  to  redeem  from  the  prior  mortgage,  notwithstanding 
the  junior  incumbrancer,  under  whom  the  party  seeking  to  redeem  claims, 
was  not  a  party  to  the  proceeding  to  foreclose  the  prior  mortgage  ;  the 
decree  of  foreclosure  of  such  prior  mortgage  must  be  taken  as  prima  facie 
correct,  subject,  however,  to  be  attacked  in  that  regard  by  the  party  seek- 
ing to  redeem,  by  proper  allegations  in  his  bill,  which  he  must  sustain  on 
the  hearing.  Ibid.  428. 
Lessee  from  a  mortgagee. 

Termination  of  his  term  hy  the  payment  of  the  mortgage  debt.    See  LAND- 
LORD AND  TENANT,  11. 

Ejectment  by  a  Mortgagor. 

When  the  right  of  action  accrues.    See  EJECTMENT,  1. 
Sale  tjnder  deed  of  trust. 

Whether  the  trustee  must  first  enter  upon  the  premises.    See  DEED  OP 
TRUST,  1. 

Tender  by  mortgagor. 

Whether  necessary.    See  TENDER,  3. 
Parties  on  foreclosure. 

Wife  of  mortgagor  should  be  a  party.    See  PARTIES,  7. 

MULTIFARIOUSNESS.     See  CHANCERY,  5,  6. 

MUNICIPAL  CORPORATIONS.    See  HIGHWAYS,  1,  2 ;  NUISANCES,  1. 

NAMES. 
Variance  therein. 

1.  Idem  sonans.  Courts  at  the  present  day  are  not  confined  to  the  rigid 
rules  of  idem  sonans,  but  inquire  whether  the  variance  is  material.  Belton, 
Admx.,  V.  Fisher,  33. 

2.  So  in  an  action  in  this  State,  in  the  name  of  Elizabeth  Belton,  aa 
administratrix,  upon  the  record  of  a  j  udgraent  recovered  in  another  State, 
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the  transcript  allowing  the  original  suit  was  brought  in  the  name  of 
Elizabeth  Beton,  administratrix,  etc.,  the  variance  was  not  deemed  mate- 
rial, it  being  likely  it  was  a  simple  omission  of  a  letter  in  copying. 
Belton,  Admx.,  v.  Fisli^r,  33. 
Identity  of  persons. 

3.  WJien  presumed.  Where  depositions  were  taken  by  William  Rifen- 
burg,  under  a  commission  addressed  to  William  Roffenburg,  and  cross 
interrogatories  were  duly  propounded  and  answered,  and  no  objection  was 
taken  except  to  the  variance  in  the  spelling  of  the  name,  the  court  might 
well  presume  that  the  commission  was  executed  by  the  proper  person. 
Whitaker  v.  Wheeler,  440. 

4.  Where  several  debtors,  who  were  partners,  made  an  assignment  for 
the  benefit  of  creditors,  and  the  schedule  of  unpreferred  creditors  con- 
tained this  item,  "  Jacob  Baker,  house  account,  $11.93,"  and  it  appeared 
that  one  of  the  persons  executing  the  deed  was  of  the  same  name,  this 
court  will  not  presume  that  they  are  one  and  the  same  person,  in  the 
absence  of  all  proof  of  the  character  of  the  debt,  or  of  who  such  per- 
son is.  Blow  et  al.  v.  Gage  et  al.  208. 

NATURALIZATION. 
"What  courts  have  jurisdiction. 

1.  Of  the  Marine  Court  of  the  city  of  New  York.  The  act  of  congress 
which  declares  that  every  court  of  record  in  any  State,  having  common 
law  jurisdiction,  and  a  seal  and  clerk,  shall  be  considered  as  a  District 
Court,  for  purposes  of  naturalization,  only  has  reference  to  a  court  of 
record  for  general,  and  not  special  purposes.  Mills  et  al.  v.  McCaJ)e,  194. 

2.  So  the  "  Marine  Court  of  the  city  of  New  York,"  being  a  court  of 
record  only  to  the  extent  that  it  was  so  declared  by  statute,  not  possess- 
ing other  powers  incident  to  such  a  court,  is  not  such  a  court  of  record 
as  was  contemplated  by  the  act  of  congress,  and  has,  therefore,  no  juris- 
diction for  purposes  of  naturalization.  Ibid.  194. 

NEGLIGENCE. 

NaOLIGENCE  IN  RAILROADS. 

1.  Passenger  leaving  the  train  at  an  improper  place.  While  a  passenger 
train  stopped  upon  a  side  track,  away  from  a  station,  a  passenger  started 
to  get  off  the  train,  and  was  warned  by  the  conductor  not  to  do  so,  and  aa 
the  passenger  stepped  down  upon  the  steps  the  conductor  took  hold  of 
his  shoulder,  and  again  told  him  to  not  get  off  there,  but  the  passenger 
persisted  in  getting  off,  and  the  train  just  then  starting  to  move,  he  was 
thrown  under  the  wheels  and  injured.  Held,  that  there  was  no  negli- 
gence on  the  part  of  the  company,  but  was  on  the  part  of  the  passenger, 
and  he  could  not  recover  for  the  injury  received.  Ohio  and  Mississippi 
Railroad  Co.  v.  Schiebe,  460. 

2.  Nor  would  it  have  been  negligence  on  the  part  of  the  company, 
under  such  circumstances,  if  there  had  been  a  violent  jerking  of  the  train 
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at  the  time  tlie  accident  occurred,  as  the  train  had  not  reached  the  plat- 
form where  jjassengers  were  expected  to  get  oif.  Ohio  and  Mississippi 
Railroad  Co.  v.  Schiebe,  4:60. 

3.  Stopping  a  pdssenffcr  tram  on  a  side  track.  It  is  not  negligence  to 
run  a  passenger  train  on  the  side  track,  where  it  is  necessary  to  permit  a 
freight  train  too  long  to  run  into  the  side  track,  to  pass,  when  the  evidence 
shows  that  such  a  course  was  not  unusual.  Ibid.  460. 

When  puesumed. 

4.  In  an  action  against  an  express  company  to  recover  the  amount  of  a 
note  taken  by  the  company  for  collection,  and  alleged  by  them  to  be  lost, 
it  is  not  error  to  instruct  the  jury,  that,  if  the  company  fail  to  show  the 
circumstances  of  the  loss,  it  may  be  presumed  to  have  been  through  care- 
lessness. When  a  party  is  intrusted  with  property,  and  is  not  able  to 
account  for  it,  except  that  it  is  lost,  if  not  a  legal  jjresuniption  of  care- 
lessness, it  is  so  far  conclusive  that  a  court  would  not  reverse  for  giving 
such  an  instruction.  American  Express  Co.  v.  Parsons,  313. 

As  TO  THE  SAFETY  OP  mGHWAYS  IN  CITIES.     See  HIGHWAYS,  1  to  4. 

NEW  TRIALS. 
Motion  for  new  thial. 

1.  W7ien  not  necessary.  In  cases  tried  by  the  court,  it  is  not  necessaiy 
that  a  motion  for  a  new  trial  should  be  made,  in  order  that  the  evidence 
in  the  case  may  be  reviewed  in  this  court.  Mahony  v.  Davis  et  al.  289. 

2.  It  is  only  to  cases  when  trial  is  had  by  a  jury,  that  the  practice  of 
moving  for  a  new  trial  is  confined.  Ibid,  289. 

Verdict  against  the  evidexce. 

8.  A  judgment  not  supported  by  the  evidence  in  the  case  is  erroneous. 
Thus,  where,  in  an  action  on  the  case  against  the  American  "  Express 
company,"  "  Merchants'  Despatch,"  and  certain  individuals  by  name,  the 
court  gave  judgment  against  the  American  Express  company  and  the 
Merchants'  Despatch,  for  the  value  of  cases  of  plate  glass  which  were 
shipped  from  New  York  to  Chicago,  and  when  there  opened  the  glass 
found  broken  ;  and  the  evidence  offered  in  the  case,  and  under  which  the 
glass -was  shipped,  was  a  bill  of  lading  purporting  to  be  issued  by  the 
Merchants'  Despatch,  without  using  the  name  or  referring  to  the  Ameri- 
can Express  company  therein,  and  nothing  in  the  record  tending  to  show 
that  the  express  company  ever  assumed  any  liability  in  regard  to  the 
carriage  of  the  goods,  —  held,  that,  there  being  no  proof  tending  to  show 
the  American  Express  company  ever  undertook  the  carriage  of  the  glass, 
the  judgment  was  unsupported  by  the  evidence  and  was  erroneous.  Mer- 
chants' Despatch,  etc.,  v.  Smith  et  al.  319. 

4.  Where  a  verdict  is  manifestly  against  the  weight  of  evidence,  tho 
court  should  on  motion  set  it  aside  and  grant  a  new  trial,  and  failing  to 
do  so,  this  court  will  reverse  for  error.  Ohio  and  Mississippi  Railroad  Co. 
V.  ScJdtbe,  460. 
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5.  A  sued  B  for  work  and  labor  performed  for  him.  Both  parties  were 
sworn,  and  the  defendant  testified  that  he  had  paid  plaintiff  in  full,  and 
was  corroborated  in  this  by  other  witnesses,  who  worked  for  defendant, 
in  the  same  shop  with  plaintiff,  and  who  testified  that  defendant  paid 
his  workmen  every  week,  and  never  delayed  longer  than  two  weeks, 
and  that  they  had  seen  plaintiff  paid  nearly  every  week.  Held,  that  a 
verdict  of  the  jury  in  favor  of  the  plaintiff  was  unwarranted  Koester 
y.  JEsslinger,  476. 

6.  In  an  action  for  the  unsoundness  of  a  horse,  a  verdict  for  the  plaintiff 
was  set  aside  as  not  being  supported  by  the  evidence,  there  being  no  war- 
ranty shown,  and  it  appearing  the  animal  was  sold  as  an  unsound  animal. 
Nickle  V.  Williamson,  48. 

7.  Although  the  correctness  of  a  verdict  may  be  doubtful,  yet  if  it  is 
not  clearly  against  the  evidence,  or  unsupported  by  it,  the  finding  will 
not  be  disturbed.  Chicago  and  Northwestern  Railway  Co.  v.  Dement,  74. 

8.  So  in  an  action  against  a  railroad  to  recover  the  value  of  a  cow 
alleged  to  have  been  killed  by  a  train,  the  proof  as  to  the  manner  in 
which  the  cow  was  killed  was,  that,  when  found,  she  was  lying  on  her 
back  in  the  railway  ditch,  between  two  and  three  feet  from  the  track, 
bloated,  and  the  blood  oozing  from  her  nose.  The  jury  found  she  came 
to  her  death  from  a  passing  train,  and  the  court,  though  doubtful  of  the 
correctness  of  their  finding,  refused  to  disturb  it.  Ibid.  74. 

9.  A  verdict  against  evidence  cannot  stand.  In  an  action  to  recover 
$180,  balance  due  on  a  contract,  the  plaintiff  proved,  without  contradic- 
tion, that  he  made  and  delivered  to  the  defendant,  at  a  stipulated  price, 
two  hundred  washing  machines,  which  were  received  without  objection. 
The  defendant  claimed  that  forty  or  fifty  of  the  machines  were  not 
exactly  according  to  the  pattern  furnished.  The  jury  found  for  plaintiff, 
but  only  gave  him  $45  ;  the  court  refused  a  motion  for  a  new  trial.  Held, 
that  the  verdict  was  against  the  evidence,  and  that  the  court  ought  to 
have  granted  a  new  trial.  Tilley  v.  Spalding,  80. 

10.  The  jury,  seeing  the  witnesses  on  the  stand,  have  opportunities 
superior  to  an  appellate  court  to  determine  the  weight  proper  to  be  given 
to  evidence  when  conflicting.  So  has  the  circuit  judge  who  presides  at 
the  trial  better  means  of  determining  whether  the  verdict  is  sustained 
by  the  evidence.  An  appellate  court  will  not,  therefore,  interfere  to  set 
aside  a  verdict  because  it  is  against  the  weight  of  evidence,  unless  it  is 
clearly  unsustained.  Davis  v.  Hoeppner,  306. 

11.  When  the  proof,  though  slight,  supports  the  verdict,  and  is  uncon- 
tradicted, this  court  will  not  disturb  it.  Chicago  <&  NortJiwestern  B.  B.  Co. 
v.  Williams,  176. 

Excessive  damages. 

12.  In  an  action  of  trespass,  when  the  right  of  recovery  is  limited  to 
compensatory  damages  merely,  and  a  verdict  for  vindictive  damages  is 
given,  a  novy  trial  will  be  granted.  Pierce  v.  MUlay,  189. 
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13.  In  an  action  for  slander  the  damages  are  for  the  jury  to  determine, 
and  their  finding  will  not  be  disturbed,  unless  the  damages  are  palpably 
excessive,  or  there  was  manifest  prejudice,  or  other  misconduct  of  the  jury. 
Baker  et  ux.  v.  Young,  43. 

Insufficient  damages. 

14.  In  an  action  for  an  assault  and  battery,  it  appeared  the  assault  was 
unprovoked  and  of  a  brutal  character,  and  resulted  in  serious  injury  to 
the  plaintiff,  for  which  he  recovered  a  verdict  of  twenty-five  dollars.  The 
judgment  was  reversed  because  the  verdict  was  for  too  small  an  amoimt. 
CHbson  V.  Webster,  483. 

Obviating  grounds  for  new  trials. 

15.  By  concessions  from  the  opposite  party.  Where  the  plaintiff  in  a  suit, 
who  has  a  verdict  returned  in  his  favor,  asks  a  new  trial  on  the  ground 
that  the  verdict  is  too  small,  it  is  not  error  for  the  court  to  state,  that  the 
new  trial  will  be  allowed  unless  the  defendant  will  consent  that  the  ver- 
dict shall  be  raised  to  the  amount"  shown  by  the  instrument  sued  on  to  be 
due,  and  upon  such  consent  being  given,  to  enter  the  judgment  accord- 
ingly. James  v.  Morey,  352. 

16.  Of  remittitur.  Where  the  jury,  finding  for  the  plaintiff,  assess  the 
damages  at  an  amount  in  excess  of  what  the  evidence  proves  the  plaintiff 
is  entitled  to,  a  new  trial  will  be  granted,  unless,  on  remanding  the  cause, 
a  remittitur  is  entered  for  the  damages  so  claimed  to  be  excessive. 
Winchester  v.  Grosvenor,  435. 

NON  EST  FACTUM. 
On  foreclosure  by  scire  facias. 
Mn  est  factum  not  pleadable.    See  MORTGAGES,  23. 

NOTICE. 

Op  taking  proof  before  a  master. 

1.  Of  sufficiency  of  notice.  Where  a  cause  is  referred  to  a  master  to 
state  an  account,  it  is  not  sufficient  to  mail  a  letter  to  a  party's  attorney 
about  three  days  prior  to  the  time  fixed  for  the  hearing,  thus  allowing, 
had  no  delay  occurred  in  the  mail,  barely  time  to  reach  the  office  of  the 
master  at  the  appointed  time  —  such  notice  ia  not  sufficient.  Strang  et  al. 
V.  Allen,  429. 

Op  what  a  party  must  take  notice. 

Of  purchaser  at  judicial  sales.    See  PURCHASERS,  1,  2. 

As  TO  authority  of  an  agent. 

When  necessary  to  give  notice  that  authority  has  ceased.    See  AGENCY,  6. 

On  satjes  op  goods. 

When  purchaser  should  give  notice  of  noriracceptance.    See  SALES,  3. 

Shipping  goods  on  an,  order — whether  notice  to  purchaser  neceessary.    Same 
title,  2. 
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Of  eescissiok  of  a  contkact. 

Wliether  party  rescinding  must  give  notice  of  his  intension  so  to  do.    See 
CONTRACTS,  9. 

Where  a  person  has  become  insoltent. 
Notice  not  necessary.    See  ASSIGNMENT  FOR   THE  BENEFIT  OF 
CREDITORS,  13. 

Tax  collector's  notice  in  Chicago. 
Of  the  notice  that  the  collector  wUl  levy  upon  personal  property,  as  required 
hy  the  charter.    See  TAXES,  15. 

Equalizing  assessments  in  Chicago. 

Whether  notice  thereof  required.    See  TAXES,  16, 17. 

NOTICE  TO  QUIT. 
for  non-payment  of  rent. 

Under  the  common  law,  and  under  the  act  of  1865.    See  LANDLORD 
AND  TENANT,  1  to  9. 

NUISANCES. 
Peeyenting  the  location  op  a  cemetery. 

1.  Authority  of  a  town  under  a  power  "  to  abate  and  remove  nuisances." 
When,  by  au  act  of  the  legislature,  certain  officers  of  the  town  of  Lake 
View  were  created  a  board  of  trustees,  with  power,  among  other  things, 
"  to  abate  and  remove  nuisances,  and  punish  the  authors  thereof  by 
penalties,  fines  and  imprisonment,  and  to  authorize  and  direct  the  sum- 
mary abatement  thereof; "  and  such  board  of  trustees,  under  this  authority, 
passed  an  ordinance,  forbidding  any  cemetery  to  be  opened  in  the  town, 
without  first  obtaining  their  permission,  under  pain  of  a  certain  penalty, 
—  held,  that  the  board  of  trustees  had  no  power  under  this  grant,  to  prohibit 
in  advance,  the  establishment  of  any  cemetery  except  as  authorized  by  the 
board.  Town  of  Lake  View  v.  Letz  et  al.,  81. 

Op  the  remedy. 

2.  IVyien  in  chancery  and  when  at  law.  Where  the  thing  complained  of 
is  not  necessarily  a  nuisance,  but  may  or  may  not  be  so,  according  to  cir- 
cumstances, a  court  of  chancery  Avill  not  stay  a  party  until  the  matter  has 
been  tried  at  law,  or,  in  special  cases,  by  a  jury  on  an  issue  directed  out 
of  chancery.  Ibid.  83. 

3.  And,  where  the  alleged  nuisance  consists  in  the  obstruction  of  a 
street,  there  is,  unless  in  rare  and  exceptional  cases,  a  complete  remedy  at 
law,  to  which  resort  must  first  be  had,  and  in  which  the  right  must  be 
established.  Ibid.  82. 

4.  So,  where  it  is  proposed  to  establish  a  cemetery  in  a  town,  a  court  of 
chancery  will  not  interpose  its  preventive  power,  upon  the  alleged  grounds 
that  the  cemetery  will  be  injurious  to  the  public  health,  and  that  it  will 
obstruct  certain  streets  which  have  been  dedicated  to  the  public.  Ibid.  82, 
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OFFICE. 
Elioibilitt  thereto. 

1.  Loss  of  residence.    On  information  in  the  nature  of  quo  wa/rranto  to 
test  the  eligibility  of  a  party  to  hold  the  offiqe  of  judge  ;  held,  that  a  con- 
ditional removal  from  this  to  another  State,  does  not  render  the  party 
upon  return  ineligible  to  the  olfice  of  judge,  under  the  11th  section  of 
•  article  5,  of  our  Constitution.  Smith  v.  The  People  ex  rel.  16. 

OFFICER. 
Trespass  by  an  orncER. 

1.  How  far  process  a  protection.  When  an  officer,  by  virtue  of  an  attach- 
ment, seizes  property  claimed  by  a  third  person  under  a  sale  from  the 
defendant  in  the  attachment  suit,  and  judgment  is  recovered  in  the  attach- 
ment suit,  such  officer,  when  sued  for  the  property  so  seized,  may  show, 
that  the  sale  of  the  property  levied  on  was  in  fraud  of  creditors,  and  that, 
as  to  that  property,  he  represented  creditors.  Pease  v.  Anderson,  218. 

PARTIES. 
Parties  in  chancery. 

1.  In  chancery,  all  the  parties  in  interest,  and  whose  rights  may  be 
affected,  ought  to  be  made  parties  to  the  bill,  except  where  the  parties 
are  very  numerous,  and  so  scattered  that  their  names  and  residences  can- 
not be  ascertained  without  great  difficulty.  Smith  et  al.  v.  Rotan  et  al.  506. 
3.  This  rule  is  enforced  most  generally  in  cases  where  titles  may  be 
divested.  Ibid.  506. 

3.  In  a  bill  for  an  accounting  filed  against  the  administrators  of  the 
deceased  obligors  in  a  guardian's  bond,  objection  was  made,  that  the  heirs 
of  the  deceased  obligors  had  not  been  made  parties  to  the  suit.  Held,  that 
this  was  unnecessary ;  that  it  was  sufficient  to  make  the  administrators 
parties,  and  if  they  were  compelled  to  pay,  recourse  to  the  heirs  might  bo 
had  by  them,  in  the  event  they  took  any  thing  by  descent.  Ibid.  506. 

4.  In  a  bill  for  dower,  A  widow  instituted  proceedings  and  obtained  a 
decree  for  her  dower  in  the  estate  of  her  husband,  and  then  assigned  the 
decree  to  a  third  person  ;  afterward,  the  heirs,  by  bill  of  review,  procured 
the  decree  to  be  set  aside  as  erroneous,  the  assignee  of  the  decree  thus  set 
aside  not  having  been  made  a  party  to  the  bill  of  review.  Held,  that,  upon 
the  widow  bringing  a  second  suit  for  her  dower,  the  assignee  of  the  decree 
in  the  first  suit  is  a  necessary  party  to  the  new  proceeding.  Bonner  et  al. 
V.  Peterson,  257. 

In  forcible  entry  and  detainer. 

5.  Against  wloom  the  action  will  lie.  See  FORCIBLE  ENTRY  AND 
DETAINER,  1  to  4. 

Slander  by  a  married  woman. 

6.  Action  should  be  against  husband  and  wife.    See  SLANDER,  3. 
On  foreclosure  op  mortgage. 

7.  Wife  of  mortgagor.  In  foreclosing  by  scire  fnAia^  the  wife,  if  she 
signed  the  mortgage,  is  a  proper  and  necessary  party  in  order  to  bar  her 
equity  of  redemption  and  right  of  dower.  Camp  et  ux.  v.  Small,  37. 
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PAETIES.     Continued. 
On  foreclosure  by  scire  facias. 

8.  Where  the  note  has  teen  amgned,  the  mortgage  may  still  be  for& 
closed  by  scire  facias,  but  it  must  be  in  the  name  of  the  payee.  Camp  el 
ux.  V.  Small,  37. 

Surviving  partners. 

9.  Must  sue  alone.  The  administrator  of  a  deceased  partner  should  nol 
join  with  the  surviving  partner  in  a  suit  to  recover  a  debt  due  to  the  firm 
At  the  common  law,  the  surviving  partner,  alone,  could  sue.  Belton 
Admx.,  V.  Fisher,  33. 

Misjoinder  of  parties  plaintiff. 

10.  Time  to  object  thereto.    See  PRACTICE,  12. 

PARTNERSHIP, 
Dissolution  —  in  chancery. 

1.  For  default  of  one  of  the  partners.  Where  the  articles  of  copartner 
ship  between  several  persons,  provide  that  one  of  the  partners  shall  furnish 
a  supply  of  the  commodity  in  which  the  firm  is  to  trade,  and  the  others 
are  to  make  the  sales  and  pay  over,  at  certain  stipulated  periods,  out  of 
the  proceeds  of  the  sales,  to  the  partner  furnishing  such  commodity,  the 
amount  of  the  cost  thereof,  a  failure,  on  the  part  of  those  members  of  the 
firm  whose  duty  it  was  to  do  so,  to  pay  over  the  proceeds  of  the  sales  aa 
required  by  the  contract,  will  authorize  the  partner  injured  by  such  fail- 
ure to  maintain  a  bill  in  chancery  for  a  dissolution  of  the  partnership. 
Maher  v.  Bull,  Admx.  97. 

2.  Whether  mutual  failure  to  comply  with  covenants  vMl  he  considered. 
The  partners  thus  being  in  default  in  not  paying  over  the  proceeds  ol 
Bales,  as  agreed  upon,  would  not  be  entitled  to  damages  in  such  proceed- 
ing, for  a  failure  on  the  part  of  the  partner  who  had  agreed  to  supply  the 
article,  to  furnish  what  was  necessary  for  the  business.  Ibid.  97. 

3.  Of  fraudulent  conduct  on  the  part  of  one  partner.  And  the  part- 
ners who  failed  to  pay  over  the  money  as  stipulated,  would  be  cut  off 
from  any  claim  for  damages  by  reason  of  the  other  partner  failing  to  sup- 
ply what  was  necessary  of  the  commodity  to  be  furnished  for  the  business, 
if  they  made  a  colorable  sale  of  the  stock  on  hand,  inconsistent  with  the 
legitimate  purposes  of  the  partnership.  Ibid.  97. 

4.  Statement  of  account  between  the  partners  —  upon  xcliat  basis.  In 
stating  the  account  between  the  partners  in  such  a  case,  where  it  appeared 
that  the  partners  who  had  control  of  the  sales,  had  made  a  sale  of  a  part 
of  the  stock  of  the  firm,  in  fraud  of  the  rights  of  the  other  partner,  such 
sale  should  be  considered  as  a  sale  for  cash,  and  charged  against  the  part- 
ners making  it,  accordingly.  Ibid.  9y. 

5.  If  the  firm  should  become  liable  for,  and  pay  damages  by  reason  of 
the  failure  of  the  partners  controlling  the  sales  to  fulfill  their  contracts  of 
sales,  uo  portion  of  such  damages  should  be  charged  against  the  othei 
partner  in  stating  the  account  between  them,  as  the  partners  whose  special 
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duty  it  was  to  see  that  such  contracts  were  complied  with  should  not  take 
advantage  of  their  own  wrong.  Malier  v.  Bull,  Admx.  98. 

6.  Where  there  are  debts  due  the  firm,  and  uncollected,  at  the  time  of 
stating  the  account  between  the  partners,  such  debts  should  not  be  con- 
sidered in  making  up  the  statement,  unless  they  are  of  such  character, 
that,  under  the  contract,  they  are  specially  chargeable  to  one  of  the  part- 
ners. Ibid.  98. 

Receivkr  to  collect  debts. 

7.  Wheji  appointed.    See  RECEIVER,  1. 

GrVTNG  FIRM  NOTE  FOR  INDIVIDUAL  DEBT. 

8.  WJien  one  partner  unable  to  hind  the  firm.  Without  the  consent  ot 
his  copartners,  one  partner  cannot  bind  the  firm  of  which  he  is  a  member 
by  giving  the  firm  note  in  satisfaction  of  his  personal  indebtedness. 
Wittram  v.  Van  Wormer,  535. 

9.  So,  where  two  parties  formed  a  partnership,  one  putting  in  as  stock 
his  saw-mill  and  a  quantity  of  saw-logs,  and  the  other  an  equivalent  in 
money,  it  was  held,  that  the  first  party  could  not  bind  the  firm  by  giving 
the  firm  note  for  a  balance  due  upon  the  saw-logs,  although  the  firm  received 
the  benefit  of  the  logs.  Ibid,  525. 

Sale  to  the  firm. 

And  delivery  to  one  of  the  partners.    See  SALES,  13. 
Surviving  partners. 

Must  sue  alone.    See  PARTIES,  9. 
Of  partners  as  witnesses.    See  WITNESSES,  3. 

PAYMENT. 
Sales  for  payment  on  delivery. 
Effect  of  refusal  to  pay  —  as  to  delivery  of  a  balance  of  the  property  sold. 

See  SALES,  8, 

PENALTY, 

For  non-payment  op  taxes. 
Of  the  power  to  impose  a  penalty  therefor.    See  TAXES,  18, 19. 

PERSONAL  LIBERTY. 

How  A   CITIZEN  MAY  BE  DEPRIVED   THEREOF. 

1.  Poioer  of  the  President  of  the  United  States  in  that  regard,  in  time  of 
peace  or  war.  A  citizen  has  a  right  to  his  personal  liberty,  except  when 
restrained  of  it  upon  a  charge  of  crime,  and  for  the  purpose  of  judicial 
investigation,  or  under  the  command  of  the  law  pronounced  through  a 
judicial  tribunal.  Johnson  v.  Jones  et  ai.  142. 

2.  The  President  of  the  United  States  has  no  rightful  power,  in  time  of 
peace,  to  cause  a  marshal  to  arrest  a  citizen  of  one  State,  without  process, 
and  without  any  charge  of  crime  legally  preferred,  and  convey  him  tc 
another  State,  and  there  imprison  him,  without  judicial  writ  or  warrant, 
in  a  military  fortress.  Ibid.  142. 
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3.  Belligerents  —  subject  to  the  law  of  war.  In  time  of  war,  any  soldier 
has  the  right  to  arrest  a  belligerent  engaged  in  acts  of  hostility  toward 
the  government,  and  lodge  him  in  the  nearest  military  prison,  and  to  use 
such  force  as  may  be  necessary  for  that  purpose,  even  unto  death.  This  is 
the  law  of  war.  Johnson  v.  Jones  et  al.  143. 

4.  But  the  status  of  any  person,  as  to  the  question  of  belligerency,  de- 
pends upon  his  citizenship  or  nationality.  A  belligerent  is  a  subject  of 
the  hostile  power,  and  his  character,  in  that  regard,  depends  upon  that 
of  the  community  to  which  he  belongs.  Ibid.  143. 

5.  So  in  the  late  war  of  the  rebellion,  the  people  of  the  rebel  States 
were  recognized  as  belligerents,  but  the  citizens  of  the  loyal  States,  resi- 
dent and  remaining  therein,  and  not  engaged  in  the  war,  were  not 
belligerents  or  subject  to  arrest  as  prisoners  of  war,  notwithstanding  they 
may  have  been  domestic  plotters  against  the  government,  in  full  sympathy 
with  the  rebels  and  rendering  them  their  moral  co-operation  and  aid. 
Ibid.  143. 

6.  Military  and  martial  law.  Military  law,  as  distinguished  from  mar- 
tial law,  consists  of  the  rules  prescribed  for  the  government  and  discipline 
of  troops,  which  apply  only  to  persons  in  the  military  or  naval  service  of 
the  government,  whereas  martial  law,  when  once  e^ablished,  applies 
alike  to  citizen  and  soldier.  Ibid.  143. 

7.  But  martial  law  is  in  truth  and  reality  no  law,  but  merely  the  will 
of  the  military  commander,  to  be  exercised  by  him  only  on  his  responsi- 
bility to  his  government  or  superior  officer.  Ibid.  143. 

8.  Martial  law  must  be  permitted  to  prevail  on  the  actual  theater  of 
military  operations,  in  time  of  war,  as  an  unavoidable  necessity.  So,  if  a 
commanding  officer  finds  within  his  lines  a  person,  whether  citizen  or 
alien,  giving  aid  or  information  to  the  enemy,  he  can  arrest  and  detain 
him  so  long  as  may  be  necessary  for  the  security  or  success  of  his  army. 
Ibid.  143. 

9.  But,  beyond  the  enforcement  of  martial  law  on  the  actual  field  of 
military  operations,  and  its  establishment  in  districts  which,  though 
remote  from  the  seat  of  war,  are  yet  so  far  in  sympathy  with  the  public 
enemy  as  to  obstruct  the  administration  of  the  laws  through  the  civil 
tribunals,  and  render  a  resort  to  the  military  power  a  necessity,  as  the  only 
means  of  restraining  disloyalty  from  overt  acts,  and  preserving  the  au- 
thority of  the  government,  there  seems  to  be  no  ground  upon  which  it 
can  be  properly  exercised.  A  state  of  war  does  not,  of  itself,  suspend,  at 
once  and  everywhere,  the  constitutional  guaranties  of  the  liberty  of  the 
citizen.  Ibid.  143. 

10.  And,  though  the  government  be  engaged  in  war,  in  the  suppression 
of  a  rebellion  in  certain  parts  of  the  country,  in  those  portions  not  engaged 
in  the  rebellion,  where  the  civil  courts,  in  the  midst  of  loyal  communi- 
ties, are  in  the  undisturbed  exercise  of  their  ordinary  jurisdiction,  martial 
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law  cannot  properly  exist,  and  the  federal  executive  has  no  power  to  cause 
the  arrest  of  citizens  in  such  communities,  for  alleged  disloyal  practices 
therein,  under  his  authority  as  commander-in-chief,  and  as  incident  to  a 
state  of  war,  and  any  person  making  such  arrest  by  direction  of  the  Presi- 
dent, must  respond  in  damages  to  the  party  so  illegally  deprived  of  his 
liberty.  Johnson  v.  Jones  et  al.  143. 

PLEADING. 

Op  the  DECLARATION. 

1.  Where  the  consideration  of  a  contract  is  executed,  and  where  it  iseoce- 
cutory.  Where  a  party  promises  to  pay  a  sum  of  money  in  consideration 
that  the  promisee  releases  all  claims  he  holds  against  the  promisor, 
although  it  does  not  appear  what  claims  were  released,  yet,  if  the  con- 
sideration of  the  promise  to  pay,  in  that  regard,  was  treated  by  the  parties 
as  executed  by  the  mere  execution  of  the  contract,  the  instrument  furnishes 
a  prima  facie  cause  of  action,  in  a  suit  for  the  money,  so  far  as  depends 
on  that  portion  of  it.  Armstrong,  Admr.,  v.  Bartram,  423. 

2.  But,  where  a  part  of  the  consideration  of  the  promise  to  pay  the 
money  was  executory,  being  an  agreement  on  the  part  of  the  promisee 
to  deliver  the  possession  of  land  to  the  promisor,  the  contract  describing 
no  particular  land,  —  in  an  action  to  recover  the  money,  it  is  not  enough, 
in  averring  performance  by  the  promisee,  to  allege  that  "  the  land  men- 
tioned in  the  contract  was  given  up,"  but  the  facts  in  regard  to  the  trans- 
action should  be  set  forth  in  the  declaration  with  such  particularity,  that 
it  could  be  seen  what  land  was  in  the  contemplation  of  the  parties,  and 
that  the  surrender  of  the  possession  was  such  as  the  parties  intended  in 
the  agreement.  Ibid.  422. 

3.  Averments  in  respect  to  a  condition  precedent.  Where  an  agreement 
under  seal  contains  a  number  of  covenants  to  be  performed  by  one  party, 
and  the  other  party,  in  consideration  of  such  covenants,  agrees  to  perform 
an  act,  the  first  are  precedent  covenants,  and  their  performance  must  be 
averred  and  proved  to  warrant  a  recovery  on  the  latter  and  dependent 
covenant.  Hoy  v.  Hoy,  469. 

Pleas  amounting  to  general  issue. 

4.  Of  striking  them  from  the  files.    Where  the  general  issue  and  special 
pleas  are  filed,  and  the  matter  of  the  special  pleas  can  be  given  in  evi- 
dence under  the  general  issue,  the  special  pleas  are  obnoxious  to  demurrer,  • 
and  may  be  stricken  from  the  files.  Manny  v.  Rixford,  129. 

Piling  amended  plea. 

5.  After  demurrer  sustained  to  a  former  plea.  The  practice  is  well 
settled,  that  where  a  defendant,  after  his  pleas  have  been  adjudged  bad  on 
demurrer  for  substance,  takes  leave  to  amend,  and  files  as  an  amended 
plea  a  new  and  dilFerent  plea,  he  thereby  waives  his  first  pleas  and  cannot 
assign  for  error  the  decision  of  the  court  sustaining  the  demurrer.  Dean 
▼.  Gecman,  286. 
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JOINDEE  IN  DEMURRER. 

6.  Not  7iecessary.    It  is  no  objection  that  a  demurrer  was  taken  up  and 
disposed  of  without  a  formal  joinder,  and  judgment  rendered  thereon. 
A  joinder  in  demurrer  is  unnecessary.  Mix  et  al.  v.  Chandler  et  aZ.  174. 
Plea  op  tender. 
On  a  sale  of  chattels  of  a  specified  quality  —  requisites  of  the  plea.    See 
SALES,  6. 
On  foreclosure  by  scire  facias. 

Pleas  of  usury  and  non  est  factum,  not  proper.    See  MORTGAGES,  23. 
Pleading  oter,  waites  demurrer.    See  PRACTICE,  7. 

PLEADING  AND  EVIDENCE. 

Sales  for  payment  on  delivery. 

1.  Acceptance  by  vendee  of  part,  after  the  time,  and  rufusal  to  pay  — 
set-off.  In  an  action  by  a  purchaser  of  chattels  against  the  vendor  for 
non-delivery  within  the  stipulated  time,  a  plea  that  a  part  was  delivered 
and  accepted  afterward,  but  that  the  purchaser  refused  to  pay  for  the  part 
thus  accepted,  on  its  delivery,  as  required  in  the  contract,  is  a  good  plea. 
If  the  purchaser  sought  at  the  time  of  the  delivery  of  such  part  to  pay 
for  it  by  setting  off  the  damages  for  non-delivery  of  the  residue,  it  was 
incumbent  on  him  to  have  made  a  distinct  offer  so  to  do  to  the  vendor. 
Bradley  et  al.  v.  King  et  al.  339. 

2.  In  order  to  defeat  the  effect  of  such  a  plea,  the  purchaser  should 
either  traverse  the  averment  of  refusal  to  pay,  and  prove  on  the  trial  of 
the  issue  that  damages  were  due  him  equal  to  the  value  of  the  property 
delivered,  and  that  he  offered  the  vendor  to  release  the  damages  to  that 
amount,  or  he  may  reply  these  facts  specially  to  the  plea.  Ibid.  339. 

Upon  judgment  on  demurrer. 

3.  On  overruling  demurrer  to  declaration  —  evidence  admissible  on  assess- 
ment of  damages.  In  an  action  of  debt  upon  a  supersedeas  bond,  the 
declaration  assigned  as  breaches  of  the  condition,  that  the  writ  of  error 
had  not  been  prosecuted  with  effect,  but  that  the  decree  had  been  affirmed ; 
and  that  the  property  mentioned  in  it  had  deteriorated  in  value  since  its 
rendition.  The  defendant  filed  a  demurrer,  which  the  court  overruled, 
and  gave  judgment  for  the  amount  of  the  penalty  in  the  bond,  and  nominal 
damages  only,  refusing  to  hear  any  evidence  in  support  of  the  breaches 
assigned  of  deterioration  of  the  property.  Held,  that  it  was  error  for  the 
court,  after  having  adjudged  the  declaration  good  on  demurrer,  to  reject 
evidence  offered  to  show  the  deterioration  of  the  property ;  that  the  over- 
ruling of  the  demurrer  was  a  recognition  of  the  claim.  Cooh  v.  Marsh,  178. 

Evidence  under  the  general  issue. 

4.  Under  the  plea  of  non-assumpsit  the  death  of  one  of  several  plaintifis 
cannot  be  proved.  Stoctzell  et  al.  v.  Fullerton,  108. 

Allegations  and  proof. 

5.  Must  correspond.  In  suing  for  a  violation  of  an  ordinance  of  the  city 
of  Aurora,  the  summons  must  state  the  ordinance  which  is  alleged  to  be 
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violated ;  and  where,  in  such  a  case,  the  ordinance  named  in  the  summons, 
as  having  been  violated,  is  excluded  upon  the  trial,  the  city  cannot  pro- 
ceed against  the  defendant  on  another  ordinance  of  a  different  character. 
The  ordinance  stated  in  the  summons,  to  be  violated,  is  the  cause  of  action, 
and  it  cannot  be  shifted,  without  consent,  to  another  cause,  even  if  the 
magistrate  has  jurisdiction  of  that  other  cause.  Oates  v.  City  of  Aurora,  121. 

6.  When  tliey  need  not  correspond.  In  a  bill  to  redeem,  a  tender  being 
unnecessary,  an  allegation  in  the  bill  of  a  tender,  unproved,  can  not  defeat 
the  pre-existing  right.  Dicen,  Exr.,  v.  Blake,  Exr.  136. 

7.  When  the  proof  sufficient.  Where  the  declaration  contains  no  aver- 
ment of  a  tender  but  a  readiness  and  willingness  to  perform,  plaintiff 
need  only  show  such  readiness  and  willingness  to  perform.  A  tender 
need  not  be  proved.  McPherson  v.  Nelson  et  al.  124. 

Allegations  and  decree. 

Must  correspond.    See  ALLEGATIONS  AND  DECREE,  1,  2,  3,  4. 
Evidence  under  particular  issues. 

On  the  trial  of  the  question  as  to  the  value  of  property ,  for  purposes  oftaxa- 
tion.    See  TAXES,  10,  11  12. 

POUNDMASTER. 

Of  his  powers.    See  IMPOUNDED  ANIMALS,  1,  2,  3. 

POWERS. 
Powers  of  a  town. 
To  prevent  the  establishment  of  a  cemetery,  under  a  power  "  to  abate  and 

remove  nuisances.    See  NUISANCES,  1. 

PRACTICE. 

Where  a  part  plead  specially. 

1.  Where  a  part  of  several  defendants  in  trespass  plead  specially  —  rights 
of  the  other  defendants.  An  action  of  trespass  is  several  as  to  each  defend- 
ant, and  each  has  a  right  to  make  his  own  defense  and  to  have  it  tried 
without  being  compelled  to  rely  upon  a  defective  defense  made  by  a  co- 
defendant.  Johnson  v.  Jones  et  al.  144. 

2.  Where  one  of  several  defendants  in  such  action  pleads  specially  such 
matter  as  shows  the  plaintiff  cannot  maintain  his  action  against  either, 
and  the  other  defendants  plead  the  general  issue  only,  upon  a  demurrer 
to  the  special  plea  being  overruled,  and  the  plaintiff  abides  by  his 
demurrer, —  the  defendants  pleading  the  general  issue  have  their  option, 
either  to  claim  the  benefit  of  the  judgment  on  demurrer  in  favor  of  their 
co-defendant,  or  to  insist  on  a  trial  of  the  issue  made  by  their  own  plea. 
Ibid.  144. 

8.  If  the  defendants  who  plead  the  general  issue  only,  seek  to  avail 
themselves  of  the  judgment  of  the  court  on  the  special  plea  of  their  co- 
defendant,  and  the  court  permits  it,  the  plaintiff  can  except,  and  preserve 
against  them  in  the  record,  the  same  question  raised  by  his  demurrer  to 
the  special  plea.  Ibid.  144. 

38  —  44th  III. 
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4.  But,  if  those  defendants  pleading  tlie  general  issue  insist  upon  a  trial 
of  that  issue  as  to  them,  notwithstanding  the  ruling  upon  the  demurrer 
to  the  special  plea  of  their  co-defendant,  then,  on  such  trial,  a  verdict  and 
judgment  may  be  had  according  to  the  proof.  Johnson  v.  Jones  et  al.  144. 

Of  EULES  OF  PRACTICE. 

5.  In  inferior  courts.  This  court  will  not  reverse  a  judgment,  merely 
on  the  ground,  that  the  court,  in  rendering  it,  disregarded  one  of  its 
established  rules  of  practice,  unless  such  violation  be  plain,  and  likely  to 
result  in  injustice.  A  court  is  the  best  interpreter  of  its  own  rules. 
Mix  et  al.  v.  Chandler  et  al.  174. 

Peagtice  m  THE  Superior  Court  of  Chicago. 

6.  Construction  of  the  thirtyfourth  rule.  Under  the  thirty-fourth  rule 
of  practice,  adopted  by  the  Superior  Court  of  Chicago,  it  is  proper  for  the 
court  to  dispose  of  a  demurrer  in  a  cause,  when  reached  upon  the  docket 
for  trial,  without  any  notice  ;  it  being  the  duty  of  counsel  to  be  present, 
and  prepared  for  its  disposition,  whether  upon  an  issue  of  fact  or  law. 
Ibid.  174. 

Waiver  of  demurrer. 

7.  By  'pleading  over.  A  party  whose  demurrer  has  been  overruled,  by 
pleading  over  waives  any  error  committed  thereby.  Camp  et  ux.  v 
Small,  37. 

Improper  remarks  of  the  court. 

8.  In  the  hearing  of  the  jury.  On  the  trial  of  a  cause  the  court  remarked 
in  the  hearing  of  the  j  ury,  in  reference  to  a  certain  statement  of  a  witness, 
that  "  it  amounted  to  nothing,"  when  the  evidence  was  proper  for  the 
consideration  of  the  jury,  and  it  was  held,  sucli  a  remark  was  error,  as  it 
would  tend  to  exclude  the  evidence  in  reference  to  which  it  was  made 
from  the  consideration  of  the  jury.  Kennedy  v.  TJie  People,  283. 

Sending  process  to  foreign  county. 

9.  Under  amendatory  act  of  1861.  Under  the  act  of  1861,  amendatory 
of  our  practice  act,  a  sole  defendant  cannot  be  sued  out  of  the  county 

■  where  he  resides,  or  may  be  found,  unless  the  contract  upon  wliich  the 
suit  is  brought,  was  actually  made  in  the  county  where  suit  is  brought, 
and  the  plaintiff  resides  in  that  county.  Mahony  v.  Davis  et  al.  288. 

10.  And  when  a  party  living  in  La  Salle  county  gave  in  that  county  an 
order  to  the  traveling  agent  of  a  merchant  residing  in  Cook  county,  for 
the  purchase  of  certain  goods,  upon  which  they  were  sent  to  him,  such 
contract  cannot  be  sued  upon  in  Cook  county,  and  process  sent  to,  and 
served  upon,  the  defendant  in  La  Salle  county.  Ibid.  288. 

11.  Such  contract  cannot  be  said  to  have  been  "actually  made  "  in  Cook 
county  ;  as  the  sense  in  which  those  words  are  used  in  the  act,  evidently 
has  reference  to  the  actual  presence  of  the  parties,  and  not  to  a  construct- 
ive presence,  in  the  form  of  an  offer  by  letter,  or  verbally  transmitted. 
Ibid.  289. 
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Time  for  makjng  certain  objections. 

12.  Misjoinder  of  parties  plaintiff.  Should  the  administrator  of  a  de« 
ceased  partner  improperly  join  with  the  surviving  partner  in  an  action  to 
recover  a  debt  due  the  firm,  the  misjoinder  should  be  objected  to  in  the 
court  in  which  the  suit  was  brought, —  it  is  too  late  to  take  the  objection 
in  a  suit  brought  upon  the  judgment  rendered  in  the  action  in  which  the 
misjoinder  occurred.  Belton,  Admx.,  v.  Fisher,  33. 

Striking  pleas  from  the  files. 

When  they  amount  to  the  general  issue.    See  PLEADING,  4. 

Of  recalling  a  jury. 
After  they  have  sealed  their  verdict  and  separated.    See  JURY,  1  to  4. 

Questions  op  law  and  fact.    See  JURY,  9. 

Motion  for  new  trial. 

When  not  necessary.    See  NEW  TRIALS,  1,  2. 

Obviating  grounds  for  new  trial. 
By  concessions  from  the  opposite  parly.    See  NEW  TRIALS,  15, 16. 

PRACTICE  IN  THE  SUPREME  COURT. 

Error  will  not  always  reverse. 

1.  Of  an  improper  entry  of  a  verdict.  In  an  action  of  debt  the  verdict 
was  improperly  entered  by  the  clerk  in  damages,  but  in  order  to  avoid 
the  granting  of  a  new  trial  on  the  motion  of  the  plaintiff,  on  the  ground 
that  the  verdict  was  too  small,  the  defendant  consented  that  it  should  be 
raised  to  a  larger  sum ;  and,  the  judgment  being  so  entered,  the  act  of 
the  clerk  in  entering  the  original  verdict  in  damages  was  not  considered 
a  sufficient  reason  for  reversing  the  judgment.  James  v.  Morey,  353. 

Release  op  errors. 

2.  What  constitutes.  Where  a  party  recovering  a  judgment,  or  decree, 
voluntarily  accepts  the  benefits  thereof,  knowing  the  facts,  he  is  thereby 
estopped  to  afterward  reverse  such  judgment  or  decree.  The  acceptance 
operates,  and  may  be  pleaded,  as  a  release  of  errors.  RiKkm,an  et  al.  v. 
Alwood  et  al.  183. 

Rehearing. 

3.  W7ien  not  granted.  Where  a  party  brings  a  record  to  this  court,  as- 
signs error  thereon,  and  submits  the  cause  for  decision  upon  the  transcript 
as  it  then  stands,  a  rehearing  will  not  be  granted  at  his  instance,  after 
the  cause  is  tried  and  a  judgment  rendered,  upon  the  ground  of  an  alleged 
mistake  committed  by  the  clerk  below  in  making  the  transcript  of  the 
record.  McPherson  v.  Nelson  et  al.  124. 

Entering  final  judgment  therein. 

4.  When  it  will  not  be  done.  Where,  in  a  proceeding  by  distress  for 
rent,  a  general  judgment  was  rendered  and  execution  awarded  upon  the 
finding  of  the  jury,  the  Supreme  Court  will  reverse  the  judgment  for  the 
error,  and  remand  the  cause  with  directions  to  the  court  below  to  enter  a 
final  order  in  conformity  with  the  statute  ;  but  the  final  order  will  not  be 
entered  in  the  appellate  court.  Storing  v.  Onley,  123. 
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5.  Former  decision.  In  Alwood  v.  Mansfield,  33  111.  452,  whicli  was  a 
case  of  similar  character,  the  final  order  was  entered  in  the  appellate 
court,  but  it  is  considered  the  better  practice  to  remand  the  cause  and  let 
the  final  order  be  entered  in  the  court  below.  Storing  v.  Onley,  123. 

Rendering  final  decree  therein. 

6.  Although  it  be  admitted  that  a  decree  was  for  too  large  a  sum,  the 
Supreme  Court  will  not  render  a  final  decree,  it  having  found  that  prac- 
tice leads  to  inconvenience,  but  will  remand  the  cause,  that  the  proper 
decree  may  be  entered  in  the  court  below.  Pidgeon  v.  Trustees  of 
Schools,  501. 

PRE-EMPTION. 

Of  the  nature  of  the  interest. 

1.  And  of  the  mode  of  transfer.  The  interest  acquired  by  a  pre-emption 
right  is  not  a  mere  chattel  interest  which  can  be  transferred  by  parol,  but 
requires  a  written  instrument  to  pass  such  right  or  title.  Lester  et  al.  v. 
White's  Heirs,  464. 

2.  May  he  taken  on  execution  —  or  on  death  of  owner,  descends  to  the  heir. 
It  is  a  right  which  may  be  taken  on  execution ;  or  upon  the  death  of  the 
owner,  it  descends  to  the  heir,  and  will  not  go  to  the  executor  or  adminis- 
trator. Ibid.  464. 

PRESIDENT  OF  THE  UNITED  STATES. 
Personal  liberty. 
Of  the  power  of  the  President  to  deprive  a  citizen  of  his  liberty,  in  time  of 
peace  or  wa/r.    See  PERSONAL  LIBERTY,  1  to  10. 

PRESUMPTIONS. 

Presumptions  op  law  and  fact. 

1.  Presumption  in  support  of  a  judgment  below,  in  the  absence  of  evidence 
from  the  record.  See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS, 
3,  3,  4,  6. 

2.  As  to  sufficiency  of  sermce  of  process  in  a  suit  in  another  State.  See 
JUDGMENTS,  1. 

3.  As  to  the  identity  of  persons,  where  the  same  name  occurs.  See 
NAMES,  4. 

4.  Presumption  as  to  identity  of  persons  where  there  is  a  variance  in  the 
name.    See  NAMES,  3. 

5.  Where  bill  of  exceptions  in  transcript  has  no  seal,  presumption  that 
original  Imd  none.    See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  4. 

6.  As  to  the  time  of  the  delivery  of  a  deed.    See  CONVEYANCES,  2. 

7.  As  to  negligence,  where  property  is  lost  while  in  the  hands  of  a  bailee. 
See  NEGLIGENCE,  4. 

8.  Finding  upon  nul  tiel  record  —  when  presumed  correct.  See  EXCEP. 
TIONS  AND  BILLS  OF  EXCEPTIONS,  2. 
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9.  Presumption  aa  to  authority  of  an  agent.    See  AGENCY. 

10.  And  as  to  the  continuance  of  such  authority.    Same  title,  4. 

11.  In  support  of  a  verdict,  where  the  evidence  does  not  appear.  See 
EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS,  6. 

13.  Presumption  that  a  law  was  constitutionally  passed.  See  STAT- 
UTES, 1. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 
PROCESS 

Or  THE  SUMMONS, 

1.  Its  sufficiency.  "WTien  the  venue  of  a  writ  is,  "  State  of  IHinois,  Jack- 
son county,"  and  the  process  was  directed  to  "  thesheriflfof  Jasper  county," 
commanding  liim  to  summon  the  defendants  "  to  appear  before  said  Circuit 
Court,  on  the  first  day  of  the  next  term  thereof,  to  be  holden  at  the  court 
house,  in  Murphysboro,"  etc., — held,  that  in  this  no  ambiguity  existed  ; 
the  place  where  the  court  was  to  be  held,  and  where  the  defendants  were 
summoned  to  appear,  being  certain.  Hall  et  al.  v.  Davis,  494. 
Crrr  op  Aueoea. 

3.  Requisites  of  summons  for  a  violation  of  an  ordinance  thereof  The 
charter  of  the  city  of  Aurora  prescribes  the  mode  in  which  suits  shall  be 
brought  before  the  police  magistrates  of  the  city  for  a  violation  of  any  of 
its  ordinances,  requiring  to  be  stated  in  the  summons  the  ordinance 
alleged  to  have  been  violated.  Gates  v.  The  City  of  Aurora,  121. 

IV  PROCEEDINGS  BY  QUO  WARRANTO. 

W?Mt  process  necessary  to  bring  the  respondent  into  court.    See  QUO 
WARRANTO,  1,  3. 
Sending  process  to  foreign  county.    See  PRACTICE,  9, 10, 11. 

How  PAR  A  PROTECTION  TO  AN  OFPICEB.      See  OFFICER,  1. 

PURCHASERS. 
Reversal  of  judgment  or  decree. 

1.  Its  effect  upon  the  rights  of  the  purchaser.  If  a  judgment  or  decree 
be  reversed  for  error  after  sale  of  property  thereunder,  it  is  a  settled  prin- 
ciple  of  the  common  law  coeval  with  its  existence,  that  the  defendant 
shall  have  restitution  of  the  purchase  money,  and  the  purchaser  shall 
hold  the  property  sold,  except  where  the  plaintiflF  in  the  judgment  or 
decree  becomes  purchaser  and  still  holds  the  title.  Fergus  et  al.  v.  Wood- 
toorth  et  al.  374. 

3.  The  rule  of  notice  lis  pendens  does  not  apply  to  a  purchaser  under  a 
decree  of  foreclosure  who  is  not  a  party  to  the  record.  The  law  does  not 
require  such  purchaser  to  inspect  tlie  record,  and  to  see  that  it  is  free  from 
errors.  He  only  has  to  see  that  the  court  has  jurisdiction,  and  there  19 
Buch  a  judgment  or  decree,  unreversed,  as  authorizes  the  sale.  Ibid.  374 
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Of  purchase  money  on  peior  sale. 

3,  Whetlier  the  subsequent  purchaser  liable  therefor.  Tlie  assignee  of  a 
bond  for  the  conveyance  of  land,  incurs  no  personal  liability  for  the  pay- 
ment of  the  unpaid  purchase  money  due  upon  the  sale  to  his  vendor,  un- 
less he  expressly  assumes  the  payment  of  the  outstanding  lien,  or  its 
amount  is  allowed  in  the  purchase  money.  Hammer  v.  Johnson  et  al.  192. 

Purchasers  without  notice. 

4.  When  protected.  Where  a  party  purchases  without  notice  of  an 
outstanding  equity  in  another,  he  is  not  affected  by  such  equity.  Pitts  et 
al.  V.  Cable  et  al.  103. 

Who  mat  become  a  purchases. 

Of  a  mortgagee  or  trustee,  under  power  of  sale  in  the  deed.    See  MORT- 
GAGES, 15. 
Purchaser  pendente  lite. 

Fro7n  a  plaintiff  in  ejectment  —  of  his  rigJits.    See  EJECTMENT,  2,  3. 
Purchaser  under  a  junior  mortgage. 

Extent  of  his  rights.    See  MORTGAGES,  20. 
Purchaser  from  junior  incumbrancer. 

Of  his  right  to  redeem  from  tlie  assignee  of  a  prior  mortgage.    See  MORT- 
GAGES, 23. 
Purchaser  prom  mortgagor. 

When  estopped  from  setting  up  Vie  homestead  right  of  his  grantor  against 
tlie  mortgagee.    See  MORTGAGES,  19. 
Of  insurance  money. 

To  whom  it  belongs  where  the  insurance  was  obtained  by  a  subsequent  pur- 
chaser of  premises.    See  INSURANCE,  1. 

Bona  fide  purchaser. 
At  judicial  sale — who  is  not  a  bona  fide  purchaser.    See  SALES,  15. 

PURCHASE  MONEY. 
Who  liable  therefor. 

Whether  the  assignee  of  a  title  bond  for  land  is  liable  for  unpaid  purchast 
money  due  the  first  vendor.    See  PURCHASERS,  8. 

QUITCLAIM  DEED. 

Sufficient  consideration. 

To  support  a  contract.    See  CONSIDERATION,  1. 

QUO  WARRANTO. 

Jurisdiction  op  the  person  of  respondent. 

1.  How  acquired.  Leave  was  granted  a  party  to  file  an  information  in 
the  nature  of  a  quo  icarranto,  notice  of  which  was  given  the  defendant, 
but  without  further  process.  A  rule  was  entered  requiring  the  defendant 
to  plead,  which  he  failed  to  do ;  and,  proof  of  the  service  of  the  copy  of 
the  same  upon  him  being  made,  his  default  was  taken,  and  the  court  pro- 
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nounced  judgment  of  ouster  against  him.  Held,  tliat  tbe  court  acquired 
no  jurisdiction  to  enter  the  rule  and  render  the  judgment.  Hambleton  v. 
TJie  People  ex  rcl.  Young,  458. 

2.  After  leave  given  to  a  party  to  file  an  information  in  the  nature  of  a 
quo  warranto,  the  court  can  only  acquire  jurisdiction  by  service  of  a  writ, 
under  seal  of  the  court,  and  running  in  the  name  of  the  people  of  the 
State  of  Illinois,  or  by  voluntary  appearance  of  the  defendant.  This  was 
the  practice  under  the  statute  of  Anne,  from  which  ours  does  not  substan- 
tially differ.  Ibid.  458. 

RAILROADS. 

Fencing  raileoads. 

Liability  for  injury  to  stock.  Where  cattle  are  injured  upon  a  rail- 
road at  a  place  where  the  company  are  required  by  law  to  fence  the  road, 
and  it  had  been  in  operation  several  years  without  that  being  done,  the 
company  are  liable  for  the  damages  resulting  from  such  neglect  of  duty. 
Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Wickery,  76. 

Negligence— GENERALLY.    See  NEGLIGENCE. 

RATIFICATION. 
Op  act  of  an  agent. 
Ratification  hy  the  principal  —  wJmt  constitutes.    See  AGENCY,  9. 

REAL  AND  PERSONAL  ESTATE. 
Op  which  character  property  partakes. 

Of  a  pre-emption  right.    See  PRE-EMPTION,  1,  2. 
Roadway  of  a  railroad. 

Of  improvements  thereon  —  whether  real  estate,  for  purpose*  of  taxatiork. 
See  TAXES,  12. 

RECEIPT. 
Explaining  receipt. 
Evidence  should  be  clear.    See  EVIDENCE,  3. 

RECEIVER. 
"When  appointed. 

In  a  suit  by  one  partner  for  a  dissolution  of  the  partnership,  for  miscon- 
duct ou  the  part  of  the  other  partners  and  to  enjoin  them  from  collecting 
debts,  a  receiver  will  be  appointed  to  collect  the  debts,  and  be  directed  ta 
make  proper  distribution  of  the  sums  received  by  him.  Maher  v.  Bu\l, 
Admx.  98. 

REDEMPTION. 
As  between  mortgagor  and  mortgagee. 

When  the  right  of  redemption  exists.    See  MORTGAGES,  1  to  6. 
Bt  a  junior  incumbrancer. 
Or  his  assignee.    See  MORTGAGES,  23. 
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REDEMPTION.    Continued. 
From  assignee  of  priob  moetgage.    See  MORTGAGES,  24. 

Statement  or  account. 
On  bill  to  redeem.    Same  title,  36  to  29. 

REHEARING. 
In  the  Supreme  Coubt.    See  PRACTICE  IN  THE  SUPREME  COURT,  3. 

RELEASE. 
Release  op  one  of  several  obligors. 

1  Its  effect  on  the  liability  of  the  others.  Where  a  release  is  given  to 
one  of  several  obligors,  which  is  to  operate  as  an  absolute  discharge  of 
such  obligor,  it  will  also  operate  to  release  his  co-obligors,  notAvithstand 
ing  the  instrument  contains  an  express  pro\asion  that  such  co-obligors 
shall  not  thereby  be  released.  Parmelee  et  al.  v.  Lawrence,  405. 

2.  The  mere  fact  that  when  a  release  is  executed  the  parties  are  ignor- 
ant that  its  legal  effect  will  be  to  discharge  the  co-obligors,  will  not  pre- 
vent its  so  operating,  if  executed  and  delivered  unconditionally  and 
without  reference  to  its  bearing  upon  other  parties.  Ibid.  405. 

3.  But  it  seems,  if  such  an  instrument  provides,  in  terms,  that  the 
obligor  seeking  to  obtain  the  release  shall  remain  subject  to  the  right  of 
contribution  in  favor  of  his  co-obligors  in  case  they  are  compelled  to  pay 
more  than  their  share  of  the  claim,  then  the  provision  in  the  release  that 
it  shall  not  operate  to  discharge  such  co-obligors  may  be  given  effect 
according  to  its  terms.  Ibid.  405. 

4.  But  a  release,  like  every  other  written  instrument,  must  be  so  con- 
strued as  to  carry  out  the  intention  of  the  parties,  as  sought  in  the 
language  of  the  instrument  itself,  when  read  in  the  light  of  the  circum- 
stances which  surrounded  the  transaction.  Ibid.  405. 

5.  So  where  A  receives  a  contract  from  B,  knowing  that  it  was  designed 
by  B  to  receive  a  certain  interpretation  and  only  to  be  used  for  a  specific 
purpose,  A  has  no  right  to  give  it  a  different  interpretation,  or  to  use  it 
for  a  different  purpose,  although  the  purpose  to  which  it  may  be  diverted 
should  be  consistent  with  the  language  of  the  instrument  itself.  Ibid.  405. 

6.  So  where  an  obligee  executes  to  one  of  the  several  obligors  an  instru- 
ment which,  in  form,  is  a  release  of  such  obligor,  with  a  provision  that  it 
is  not  to  operate  as  a  discharge  of  his  co-obligors,  while  the  legal  effect  of 
the  words  used  in  the  contract  would  be  to  release  all,  yet,  if  when  read 
in  the  light  of  the  circumstances  attending  its  execution,  it  appear  that 
the  party  making  the  contract  did  not  intend  it  to  have  that  effect,  and 
the  party  receiving  the  contract,  knowing  such  intent,  pretends  that  it 
will  not  operate  to  discharge  the  co-obligors,  who  were,  in  terms,  expressly 
excluded  from  the  operation  of  the  release,  —  then  the  instrument  will  be 
construed  merely  as  a  covenant  not  to  sue,  not  operating  as  a  technical 
release,  but  leaving  the  co-obligors  still  liable,  and  entitled  to  contribu- 
tion from  the  party  seeking  the  release.  Ibid.  405. 
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RELEASE.     Continued. 
Sale  for  delivery  at  a  specified  time. 
Acceptance  of  part  after  the  time  —  how  far  a  release  of  damages  for  non- 
delivery.   See  SALES,  7. 

RELEASE  OF  ERRORS.  See  PRACTICE  IN  THE  SUPREME  COURT,  3. 

REMEDIES. 
Op  the  choice  op  remedies. 

W7iere  an  action  brought,  is  found  unavailing  —  whether  a  bar  to  another 
remedy.  Where  a  party  has  brought  an  action  at  law  upon  a  written 
instrument,  and  that  remedy  proves  unavailing  because  of  a  mistake  in 
the  instrument,  he  may  abandon  his  action  at  law  and  resort  to  a  court  of 
chancery  to  have  the  mistake  corrected.  McGloskeyv.  McCormick  et  al.  338. 

As  TO  CONTINGENT  RIGHT  OP  DOWER. 

Remedy  of  a  purchaser  of  land  subject  thereto,  from  the  husband.    See 
CHANCERY,  8,  9. 
Laches  of  an  administrator. 
In  not  defending  a  suit  —  remedy  of  the  heirs.    See  ADMINISTRATION 
OF  ESTATES,  3. 
To  prevent  or  abate  a  nuisance.     See  NUISANCES,  2,  3,  4. 
Ex  TURPI  CAUSA  NON  ORITUR  ACTIO.    See  ACTIONS,  1,  2. 

RENT. 

NON-PATMENT  OP  RENT. 

Termination  of  tenancy  therefor.    See  LANDLORD  AND  TENANT,  1  to  9. 

RENTS  AND  PROFITS. 

WHETHER  RECOVERABLE.     See  MEASURE  OF  DAMAGES,  12. 

As  BETWEEN  MORTGAGOR  AND  MORTGAGEE.      See   MORTGAGES,  11,  2t. 

RESCISSION  OF  CONTRACTS.    See  CONTRACTS,  8  to  13. 
RESIDENCE. 

Loss  OF  RESIDENCE. 

Eligibility  to  office  —  effect  of  a  conditional  removal  from  the  State  and 
return.     See  OFFICE,  1. 
Attachment  op  non-residents. 

What  constitutes  residence,  within  tJie  meaning  of  the  attachment  act.    Set 
ATTACmiENT,  1. 

RESULTING  TRUSTS.    See  TRUSTS,  1,  3,  3. 

REVERSAL  OF  JUDGMENT  OR  DECREE. 
Effect  thereof  on  rights  of  purchaser.    See  PURCHASERS^  1,  9l 

RIPARIAN  RIGHTS. 
Remedy  in  respect  thereto. 

Whether  at  law  or  in  chancery.    See  CHANCERY,  1,  3. 
Op  the  bights  of  ripaeian  owners.    See  GRANT,  1,  2,  8. 
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SALES. 
Sale  of  goods  on  an  order. 

1.  Delivery  to  the  carrier  —  effect  in  passing  the  property  in  the  goods. 
If  the  party  of  whom  goods  have  been  ordered  shall  ship  within  a  reason- 
able time,  the  amount  and  quality  ordered,  and  in  the  manner  directed, 
the  property  thereupon  vests  in  the  purchaser  and  is  thenceforth  at  his 
risk.  If  after  such  shipment  a  portion  of  the  goods  are  abstracted  and 
others  of  an  inferior  quality  substituted  so  as  to  render  the  whole  of  an 
inferior  quality,  in  that  case  the  loss  must  be  borne  by  the  purchaser.  As 
soon  as  such  goods  are  delivered  to  the  carrier  the  title  vests  in  the  buyer 
subject  only  to  stoppage  in  transitu.  Diversy  v.  Kellogg,  114. 

2.  Notice  of  shipment  not  necessary.  A  party  on  shipping  goods  on  an 
order  is  not  bound  to  give  notice  thereof  to  vest  the  title  in  the  purchaser, 
or  a  failure  to  do  so  does  not  relieve  the  purchaser  from  the  acts  of  his 
former  agent,  or  from  giving  notice  that  the  agency  had  ceased.  Ibid.  114. 

3.  Of  acceptance  by  the  purchaser.  Even  if  a  different  kind  from  that 
ordered,  should  be  shipped,  and  is  received  by  the  purchaser  and  he  appro- 
priates it,  the  title  thereby  vests  in  him,  and  he  must  pay  what  it  is  reason- 
ably worth.  He  would  not  in  that  case  be  bound  to  receive  it,  but,  on 
learning  its  quality,  he  should  in  a  reasonable  time  give  notice  that  he 
declined  to  receive  it,  and  thereby  avoid  liability.  In  such  a  case  the  title 
would  vest  in  him  until  he  accepted  it.  In  such  a  case  it  is  for  the  jury 
to  say  from  all  the  circumstances  whether  he  did  accept  it.  Ibid.  114. 

Tender  on  sale  of  chattels. 

4.  Of  a  tender  of  warehouse  receipts  therefor  —  whether  sufficient.  In  an 
action  to  recover  damages  for  failure  to  receive  and  pay  for  a  quantity  of 
oats,  sold  by  the  plaintiff  to  defendant,  proof  of  the  attendance  of  the 
plaintiff  at  the  time  and  place  agreed  upon  for  their  delivery,  but  in  the 
absence  of  the  purchaser,  for  the  purpose  of  tendering  warehouse  receipts 
for  the  oats,  is  not  a  sufficient  tender,  without  the  further  proof,  that  such 
receipts  were  genuine,  and  that  the  grain  was  not  subject  to  charges. 
McPherson  v.  Hall,  264. 

5.  But  a  tender  of  the  receipts  to  the  defendant  in  person  would  have 
been  good,  if  without  objection,  as  the  failure  to  object  would  impliedly 
admit,  that  the  receipts  honestly  represented  the  property.  But  this 
inference  cannot  be  drawn,  in  the  absence  of  the  purchaser.  Ibid.  264. 

6.  WJiat  is  a  sufficient  tender  thereof —  and  of  a  plea  of  tender.  A  con- 
tract of  sale  of  a  quantity  of  lumber  provided  that  the  lumber  should  be 
inspected  by  a  particular  person,  and  should  "  inspect  at  least  twenty-five 
to  thirty  per  cent  better  than  common."  In  an  action  by  the  pxirchaser 
against  the  vendor  for  failing  to  deliver  the  lumber,  the  defendant  pleaded 
a  tender  of  performance,  averring  that  the  lumber  tendered  was  inspected 
by  the  person  named,  but  not  that  it  was  inspected  "  twenty-five  to  thirty 
percent  better  than  common."  The  plea  was  defective  in  failing  to  show 
that  the  lumber  tendered  was  of  the  quality  required  by  the  contract. 
Bradley  et  al.  v.  King  et  al.  339. 


INDEX.  60J> 

SALES.     Continued. 
Sale  for  delivery  at  a  sPECiFiEn  time. 

7.  Acceptance  of  part  after  the  time.  On  a  sale  of  cliattels  to  be  deliv- 
ered by  a  certain  time,  if  the  vendor  fails  to  make  delivery  witliin  tlie 
time,  an  acceptance  of  a  part  afterward  will  operate  as  a  release  of  dam- 
ages for  non-delivery  only  as  to  the  portion  accepted,  there  being  no  express 
veaiver.  Bradley  et  al.  v.  King  et  al.  339. 

Payment  on  delivery. 

8.  Effect  of  refusal  to  pay.  And  where  the  contract  provides  for  pay- 
ment on  delivery,  and  the  vendor  fails  to  deliver  within  the  time  stipu- 
lated, but  the  purchaser  accepts  part  afterward,  such  acceptance  places 
the  purchaser  under  the  same  obligation,  as  to  payment,  that  he  would 
have  been  under  had  the  property  been  delivered  and  accepted  within 
the  time  stipulated  in  the  contract,  and  if  the  purchaser  refuses  to  perform 
this  obligation  on  his  part,  the  vendor  is  excused  from  further  delivery. 
Ibid.  339. 

9.  WlietJier  the  sum  due  for  the  part  t7ius  accepted  may  he  set  off  against 
damages  for  non-delivery  of  the  residue  —  and  how  the  purchaser  may  avail 

'  thereof.  In  an  action  by  the  purchaser  against  the  vendor  for  non-deliv- 
ery within  the  stipulated  time,  a  plea  that  a  part  was  delivered  and  accepted 
afterward,  but  that  the  purchaser  refused  to  pay  for  the  part  thus  accepted, 
on  its  delivery,  as  required  in  the  contract,  is  a  good  plea.  If  the  pur- 
chaser sought  at  the  time  of  the  delivery  of  such  part  to  pay  for  it  by  set- 
ting off  the  damages  for  non-delivery  of  the  residue,  it  was  incumbent  on 
him  to  have  made  a  distinct  offer  so  to  do  to  the  vendor.  Ibid.  339. 

10.  In  order  to  defeat  the  effect  of  such  a  plea,  the  purchaser  should 
either  traverse  the  averment  of  refusal  to  pay,  and  prove  on  the  trial  of 
the  issue  that  damages  were  due  him  equal  to  the  value  of  the  property 
delivered,  and  that  he  offered  the  vendor  to  release  the  damages  to  that 
amount,  or  he  may  reply  these  facts  specially  to  the  plea.  Ibid.  339. 

11.  Vendee  must  be  ready  and  able  to  pay.  In  an  action  for  the  non- 
delivery of  goods  or  personal  property,  which  were  to  have  been  paid  for 
upon  delivery,  the  plaintiff  must  not  only  aver,  but  he  must  also  prove, 
not  only  a  willingness  to  pay,  but  a  readiness  and  ability  so  to  do.  Cum^ 
mings  v.  Tilton,  172. 

13.  What  will  excuse  a  party  from  offering  to  deliver.  And  in  such  case, 
if  the  purchaser  informs  the  vendor  that  he  cannot  pay  the  money  agreed 
to  be  paid  upon  the  delivery  of  the  article,  the  vendor  is  excused  from 
offering  to  deliver  it.  Ibid.  172. 

Delivery  to  one  op  a  firm. 

13.  Whether  a  delivery  to  tJie  firm.  Where  a  firm  composed  of  two 
members  entered  into  an  agreement  to  purchase  a  steamboat,  and  a  third 
party  guaranteed  the  payment  of  the  notes  given  therefor,  and  the  boat 
was  afterwards  transferred  by  bill  of  sale  and  delivered  to  only  one  mem- 
ber  of  the  firm,  and  on  the  trial  the  evidence  tended  to  show  that  the 
transfer  and  delivery  were  in  accordance  with,  and  in  fulfillment  of,  the 
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SALES.    Delivery  to  one  of  a  firm.    Continued. 

original  contract  of  purcliase,  it  was  held,  that  this  was  a  transfer  and 
delivery  to  the  firm  and  not  to  the  individual,  and  the  guarantor  was 
liable.  Byington  v.  Oaff,  Cochran  &  Co.  510. 

Delivery  of  cumbrous  articles. 

14.  What  is  sufficient.    See  DELIVERY,  1. 
Judicial  sales. 

15.  Who  is  bona  fide  purchaser.  When  a  purchaser  at  a  judicial  sale 
combines  and  confederates  with  the  oflBcer  and  others  to  conduct  the  sale 
as  secretly  as  possible  to  prevent  competition,  and  represents  to  the  party 
interested  in  such  sale  that  it  had  been  postponed,  with  the  intention  to 
deceive  such  party,  to  the  end  that  he  shall  not  be  present  to  compete  for 
the  purchase  of  such  property  at  such  sale,  such  party  is  not  a  bo7ia  fide 
purchaser,  and  will  not  be  protected  against  errors  in  the  proceeding. 
Butcher  et  al.  v.  Leake  et  al.  398. 

16.  Inadequacy  of  the  amount  paid.  Although  mere  inadequacy  of 
consideration,  standing  by  itself,  is  not  a  sufficient  reason  for  setting 
aside  a  judicial  sale,  yet  if  it  exist  in  connection  with  other  circumstances 
tending  to  impeach  the  fairness  of  the  transaction  and  the  good  faith  of 
the  purchaser,  it  is  entitled  to  great  weight  as  determining  the  bona  fide 
character  of  the  purchaser  and  to  his  protection  as  such.  Ibid.  398. 

17.  Sale  under  a  void  judgment.  Where  a  judgment  is  void,  as  when 
it  is  confessed  by  an  attorney  without  authority,  a  sale  of  land  under  such 
judgment  is  also  void,  and  will  pass  no  title.  Chase  v.  Dana,  263. 

18.  Of  sale  of  land  en  masse.  A  sale  of  property  by  a  judicial  officer 
ought  not  to  be  set  aside,  except  for  such  irregularities  as  manifestly 
produce  injustice  and  wrong.  If,  however,  a  sale  of  property  in  gross 
produces  such  inadequacy  of  price  as  to  amount  to  a  great  wrong  and 
oppression,  a  court  of  equity  might  entertain  jurisdiction,  even  two  or 
three  years  after  the  sale,  and  afford  relief  against  the  purchaser  if  he 
had  not  parted  with  the  title,  upon  reasonable  excuse  being  shown  for  the 
delay.  Fergus  et  al.  v,  Woodworth  et  al.  374 

Reversal  of  judgment  or  decree  —  its  effect  upon  the  rights  of  purchasers 
under  it.    See  PURCHASERS,  1,  2. 
Sales  under  deed  of  trust. 

Whether  the  trustees  must  first  enter  upon  the  premises.    See  DEED  OP 
TRUST,  1. 

SCIRE  FACIAS. 
Of  foreclosure  by  scire  facias. 

What  defenses  are  allowable.    See  MORTGAGES,  22. 

Where  the  note  secured  by  the  m,ortgage  has  been  assigned.    Same  title,  21. 

SEALS. 
Essential  to  a  bill  of  exceptions.    See  EXCEPTIONS  AND  BILLS  OP 
EXCEPTIONS,  5. 
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SET-OFF. 
Of  the  subject  matter  of  set-off. 

1.  Of  a  sum  due  for  apart  of  goods  delivered,  as  against  damages  for 
non-deUvcry  of  balance.  In  an  action  by  a  purchaser  of  cliattels,  against 
his  vendor,  for  non-delivery  within  the  stipulated  time,  a  plea  that  a  part 
was  delivered  and  accepted  afterward,  but  that  the  i^urchaser  refused  to 
pay  for  the  part  thus  accepted,  on  its  delivery,  is  a  good  plea.  If  the  pur- 
shaser  seeks  at  the  time  of  the  delivery  of  such  part  to  pay  for  it  by 
setting  off  the  damages  for  non-delivery  of  the  residue,  he  should  make  a 
distinct  offer  so  to  do,  to  the  vendor.  Bradley  et  al.  v.  King  et  al.  339. 

2.  In  order  to  defeat  the  effect  of  such  a  plea,  the  purchaser  should 
either  traverse  the  averment  of  refusal  to  pay,  and  prove,  on  the  trial  of 
the  issue,  that  damages  were  due  him  equal  to  the  value  of  the  property 
delivered,  and  that  he  offered  the  vendor  to  release  the  damages  to  that 
amount,  or  he  may  reply  these  facts  specially  to  the  plea.  Ibid.  339. 

3.  Of  a  judgment  after  an  appeal  therefrom.  It  has  been  held  in  Eng- 
land that  a  judgment  may  be  pleaded  as  a  set-off,  notwithstanding  an 
appeal  therefrom  and  supersedeas  ;  but  this  court  is  of  a  different  opinion, 
though  upon  the  facts  in  this  case  it  was  not  necessary  to  decide  the 
question.  King  et  al.  v.  Bradley  et  al.  342. 

4.  Whether  the  damages  recovered  in  such  judgment  may  be  setoff  pend- 
ing the  appeal.  In  an  action  by  the  vendor  against  his  purchaser  for  the 
price  of  a  part  of  the  chattels  sold,  which  had  been  delivered  and 
accepted,  the  purchaser  may  set  off  his  damages  for  the  non-delivery  of  the 
residue  of  the  property,  although  he  has  recovered  a  judgment  for  those 
same  damages,  there  being  an  appeal  from  such  judgment  pending,  and 
a  consequent  suspension  thereof.  Ibid.  342. 

Limit  of  amount  of  set-off. 

5.  How  far  such  set-off  may  be  limited  by  the  judgment  recovered.  But 
the  vendor  may  meet  the  evidence  of  such  damages  by  proof  of  the 
former  j udgment,  and  insist  that  the  amount  of  the  judgment  shall  be 
the  limit  of  the  set-off.  Ibid.  342. 

Satisfaction  of  the  judgment. 
By  hating  set-off  the  damages  for  which  it  was  rendered.    See  JUDG- 
MENTS, 7. 

SLANDER. 
Allegations  and  proofs. 

1.  Of  the  proof  of  the  words  laid.  In  actions  for  slander,  the  plaintiff, 
to  recover,  must  prove  the  language  laid  in  the  declaration,  or  as  much  at 
least  as  fully  proves  the  charge  ;  equivalent  words  in  meaning  will  not 
suflBce.  All  of  the  words  need  not  be  proved,  if  those  which  are  proved 
fully  establish  the  slander,  but  words  proved  which  limit  or  qualify  the 
meaning  of  those  counted  on,  will  defeat  a  recovery.  If  all  of  the  words 
laid  are  necessary  to  constitute  the  slander,  then  all  must  be  proved  aa 
laid.  Baker  et  ux.  v.  Young,  42. 
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SLANDER.    Allegations  akd  proofs.     Continued. 

2.  Of  the  charge  of  fornication.  Where  tlie  words  charged  were  that 
plaintiff "  was  iu  the  family  way,  and  Rink  and  his  wife  took  her  to 
a  Chicago  doctor  to  have  the  child  worked  oflf,"  —  held,  that  proof  that 
defendants  said  that  plaintiff  "  was  in  the  family  way  by  Tom  Real "  sus- 
tained the  averment.  The  declaration  proceeds  for  a  slander  in  charging 
the  plaintiff  with  fornication,  and  the  language  proved  proves  enough  of 
the  words  to  make  out  the  slander.  Held,  that  the  additional  words  laid 
in  the  declaration,  or  those  proved,  did  not  alter  or  modify  the  charge  of 
fornication.  Also  held  that  there  was  no  variance.  Baker  et  ux.  v.  Young,  42. 

Words  spoken  by  the  wife. 

3.  Liability  of  the  hmband.  Where  a  married  woman  speaks  the  slan- 
derous  words,  the  action  should  be  against  the  husband  and  wife  jointly, 
and  the  recovery  must  be  against  both.  Ibid.  43. 

Of  the  verdict. 

4.  Its  requisites.  A  verdict  in  an  action  for  slander  which  finds  the 
defendants  guilty,  is  sufficient  without  stating  that  they  were  found 
"  guilty  in  manner  and  form  as  alleged  in  the  declaration."  Ibid.  43. 

SPECIAL  ASSESSMENTS. 
Legislative  power. 

1.  To  authorize  the  assessment  of  benefits.  Under  section  5,  article  9,  of 
the  Constitution,  the  legislature  may  confer  upon  the  corporate  authori- 
ties of  a  city  the  power  iu  cases  of  public  improvement,  which  concern 
the  whole  public,  to  assess  each  lot  the  especial  benefit  it  will  derive  from 
the  improvement,  charging  such  benefit  on  the  lots,  the  residue  of  the 
cost  to  be  paid  by  equal  and  uniform  taxation.  Bedard  v.  Hall  et  al.  91. 

Sufficiency  of  city  ordinance. 

2.  In  applying  the  principle  of  uniformity.  In  this  case  a  city  ordinance 
was  passed,  providing  for  public  improvements,  and  that  the  public  should 
pay  the  cost  of  them,  on  the  principle  of  charging  the  owners  of  property 
specially  benefited  with  the  amount  of  such  benefits,  if  any  there  should 
be,  and  that  the  deficiency  should  be  paid  out  of  moneys  in  the  city 
treasury  not  otherwise  appropriated.  This  was  deemed  a  substantial 
compliance  with  the  constitutional  rule  of  uniformity,  it  being  presumed 
the  moneys  in  the  city  treasury  out  of  which  the  deficiency  was  to  be  paid, 
were  the  avails  of  equal  and  uniform  taxation.  Ibid.  91. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  8,  9,  10. 
STATE  RIGHTS  AND  FEDERAL  POWERS. 

POWKB  OF  CONGRESS. 

Over  rights  and    remedies  in  the  State  courts.      See  CONFLICT    OP 
LAWS,  1,  2. 

STATEMENT  OF  ACCOUNTS. 

As  BETWEEN  PARTNERS. 

Of  the  basis  thereof — upon  bill  in  chancery  for  dissolution.    See  PART- 
NERSHIP,  4,  5,  6. 
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STATUTES. 
Of  the  passage  of  laws. 

1.  Presumption  that  a  statute  icas  constitutionally  passed.  Where  an 
act  is  found  among  the  public  laws,  bearing  the  approval  of  the  governor, 
this  court  will  presume  that  such  act  was  constitutionally  passed,  the 
record  disclosing  no  proof  to  the  contrary.  The  journals  of  the  legis- 
lature will  not  be  examined  here  for  the  first  time,  to  impeach  it.  Bedard 
V.  Hall  et  al.  91. 

Repeal  of  statutes. 

2.  By  implication.  The  repeal  of  statutes  by  implication  is  not  favored 
in  the  law.  If  statutes  are  seemingly  repugnant,  they  should,  if  possible, 
be  so  construed  that  the  latest  one  shall  n(  t  operate  as  a  repeal,  bj 
implication,  of  the  former  ones.  The  People  ex  rel.  v.  Barr,  198. 

Constitutionality  . 

3.  Wliat  laws  are  constitutional,  and  of  the  rules  of  construction.  See 
CONSTITUTIONAL  LAW,  1,  2. 

Statutes  construed. 

4.  The  several  acts  in  relation  to  the  rights  of  the  widow,  upon  renounc- 
ing the  will  of  her  husband,  construed  in  Lesslcy  et  al.  v.  Lessley,  527. 
See  WIDOW,  1. 

5.  Statute  of  wills,  and  the  act  of  1861,  securing  to  married  women 
their  separate  property,  construed  in  reference  to  the  right  of  the  hus- 
band, as  administrator  of  the  wife,  to  retain  the  assets.  Townsend  et  al.  v. 
Badcliffe,  446.     See  ADMINISTRATION  OF  ESTATES,  4,  5. 

6.  Act  of  1861,  concerning  the  separate  property  of  married  women, 
construed  in  Cole  v.  Van  Riper,  58.  See  MARRIED  WOMEN,  1,  2,  3. 
Also  in  Manny  v.  Rixford,  132.     See  same  title,  4. 

7.  The  homestead  acts  construed,  as  to  the  character  of  judgments 
embraced  therein.     Conroy  v.  Sullican  et  al.  451.     See  HOMESTEAD,  3. 

8.  Act  of  1863,  "to  enable  counties  ow'ng  debts  to  liquidate  the  same," 
construed  in  Allen  v.  Peoria  and  Bmeau  Valley  B.  B.  Co.  85.  Seo 
TAXES,  1. 

9.  The  statute  authorizing  garnishee  process  to  issue,  construed  in 
Oilcreest  v.  Savage,  56.    See  GARNISHMENT,  1. 

10.  Act  of  1849,  concerning  a  right  of  action  by  an  elector  for  a  refusal 
of  his  vote,  at  an  election,  construed  in  Mills  et  al.  v.  McCabe,  194.  See 
ELECTIONS,  1. 

11.  Act  of  1861  allowing  one  party  to  call  the  other  as  a  vyitness,  construed 
in  Alexander  v.  Crosthwaite,  359.    See  WITNESS,  2. 

12.  The  25th  section  of  the  chapter  on  ejectment,  which  provides  that 
no  recovery  shall  be  had  if  the  plaintiff's  title  expires  pending  the  suit, 
construed  in  Mills  v.  Graves,  50.     See  EJECTMENT,  3. 

13.  Amended  charter  of  1863,  of  the  city  of  Chicago,  in  reference  to  the 
proper  specification  of  the  purposes  of  a  tax,  construed  in  Clayton  v.  City 
of  Chicago,  280.     See  TAXES,  13. 
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14.  Charter  of  city  of  Chicago,  as  to  notice  by  collector,  that  he  will 
levy  on  personal  property,  construed.  Ibid.  280.    See  TAXES,  15. 

15.  Act  of  1861,  in  relation  to  sending  process  to  foreign  county,  con- 
strued in  Mahony  v.  Davis  et  al.  388.    See  PRACTICE,  9, 10, 11. 

16.  Act  of  congress  concerning  naturalization,  construed  in  Mills  et  al. 
V.  McCabe,  194.     See  NATURALIZATION,  1,  2. 

17.  Act  of  1867,  in  relation  to  the  twenty-sixth  judicial  circuit,  construed 
in  The  People  ex  rel.  v.  Barr,  198.     See  JUDICIAL  CIRCUITS,  1. 

18.  Act  of  1865,  in  relation  to  terminating  a  tenancy  for  non-payment 
of  rent,  construed  in  Ghadwick  v.  Parker,  327.  See  LANDLORD  AND 
TENANT,  5  to  9. 

19.  Act  of  1867,  in  regard  to  deducting  usury  paid,  from  the  principal, 
and  taking  away  the  three-fold  forfeiture,  construed  in  Parmelee  et  al.  v. 
Lawrence,  406.    See  USURY,  3,  4. 

STATUTE  OF  FRAUDS. 
Parol  sale  of  land. 

1.  What  required  to  take  a  case  out  of  t?ie  statute.  A  verbal  contract  for 
the  sale  of  real  estate  may  be  taken  out  of  the  statute  of  frauds,  by  a 
payment  of  the  purchase  money,  being  let  into  possession,  and  the  mak- 
ing of  lasting  and  valuable  improvements.  Holmes  v.  Holmes,  168. 

2.  While  all  of  these  acts  may  not  be  required  to  take  a  case  out  of  the 
statute,  yet  payment  of  the  purchase  money  is  regarded  as  essential  to 
have  such  effect.  Ibid.  168. 

Parol  agreement  in  regard  to  land. 

3.  Where  mortgagee  acquires  outstanding  title  by  consent  of  mortgagor. 
See  MORTGAGES. 

"Where  a  parol  proihse  has  been  performed. 

4.  Money  cannot  he  recovered  hack.  Where  one  party  made  a  verbal 
promise  to  give  another  a  certain  sum  of  money  if  the  latter  would  marry 
within  a  year,  and  upon  his  marrying  the  money  was  voluntarily  paid,  it 
cannot  be  recovered  back,  whether  this  promise  was  originally  within  the 
statute  of  frauds  or  not.  James  v.  Morey,  352. 

How  TO  avail  op  the  statute. 

5.  On  motion  to  exclude  evidence.  In  this  case,  the  party  who  made  the 
promise  to  give  the  sum  of  money  to  the  other,  if  he  would  marry,  brought 
suit  against  him  to  recover  a  debt,  and  on  the  trial  the  defendant  set  up  a 
credit  which  he  had  entered  in  his  favor  on  the  plaintiff's  books,  as  he 
alleged,  with  the  plaintiff's  consent,  of  a  residue  of  the  sum  which  the 
plaintiff  had  promised  to  give  him,  he  having  married  within  the  time 
stipulated.  The  plaintiff,  to  raise  the  question  whether  his  promise  to  the 
defendant  was  not  within  the  statute  of  frauds,  moved  to  exclude  all  the 
evidence  on  that  subject.  Tins  was  held  not  to  be  the  proper  mode  of 
presenting  that  question ;  the  proper  course  was  to   ask  the   court  to 
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STATUTE  OF  FRAUDS.  How  TO  AVAIL  of  T^E  statute.  Continued. 
instruct  tlie  jury  that  they  were  to  disregard  all  evidence  touching  the 
promise  of  the  plaintiff,  unless  they  helieved  from  the  testimony  that  he 
had  authorized  the  defendant  to  enter  the  credit,  or  had  assented  to  such 
entry  after  it  was  made,  and  they  were  not  to  allow  the  amount  thus 
credited  merely  because  it  had  been  promised.  JamM  v.  Morey,  352. 

SUPERIOR  COURT  OF  CHICAGO. 
Practice  therein. 
Construction  of  the  thirty-fourth  rule.    See  PRACTICE,  6. 

SUPERSEDEAS  BOND. 
Liability  of  sureties  therein. 
Its  extent.    See  MEASURE  OF  DAMAGES,  10, 11, 13. 

SURETY. 

Assignees  of  bank  of  Illinois. 

1.  Liability  of  their  sureties  —  and  h/yvo  affected  by  the  act  extending  the 
time  for  icindiiig  up  the  affairs  of  the  hank.  The  same  questions  are  pre- 
sented in  this  case  as  in  the  case  of  The  Governor  for  use  of  Tliomai  v. 
Lagow,  43  111.  134,  and  that  case  is  taken  as  decisive  of  this.  The  Gov- 
ernor for  use  of  Thomas  v.  Bowman,  499. 

On  supersedeas  bond. 

2.  Extent  of  the  undertaking  of  the  surety.  See  MEASURE  OF 
DAMAGES,  10,  11, 12. 

SWORN  ANSWERS  IN  CHANCERY.    See  CHANCERY,  13. 

TAXES  AND  TAX  TITLES. 
Op  power  to  levy  a  special  tax. 

1.  Cannot  be  exercised  for  a  purpose  not  specified.  The  levy  of  a  speciol 
tax  for  purposes  not  authorized  by  the  legislature  is  void.  Thus,  after 
the  passage  of  the  act  of  1863,  authorizing  "  County  Courts,  for  county 
business  in  counties  without  township  organization,  and  the  board  of 
supervisors  of  counties  under  township  organization  in  such  counties  as 
may  be  owing  debts  which  their  current  revenue  under  existing  laws  is 
not  sufficient  to  pay,  may,  if  deemed  advisable,  levy  a  special  tax,  not  to 
exceed,  in  any  one  year,  one  per  cent,  upon  the  taxable  property  of  any 
such  county,  to  be  assessed  and  collected  in  the  same  manner,  and  at  the 
same  time  and  rate  of  compensation,  as  other  county  taxes ;  and  when 
collected,  to  be  kept  as  a  separate  fund,  in  the  county  treasury,  and  to  be 
expended  under  the  direction  of  the  said  county  court,  or  board  of  super- 
visors, as  the  case  may  be,  in  liquidation  of  such  indebtedness,"  the 
supervisors  of  Bureau  county  passed  a  resolution  levying  among  other 
taxes  a  special  tax  "  for  the  purpose  of  liquidating  the  interest  on  any 
loan  made,  or  to  be  made,  and  to  provide  for  paying  the  indebt(>dnt'as  of 
Bureau  county,  for  war  purposes,  one  dollar  on  one  hundred  dollars  of 
valuation  ; "  and  payment  thereof  was  resisted,  on  th«  ground  that  th« 
^1   39  —  44th  III. 
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Op  power  to  levy  a  special  tax.    Continued. 

supervisors  had  no  authority  to  levy  a  tax  to  liquidate  interest  on  loans  to 
be  made.  Held,  that  the  levy  was  unauthorized,  and  void  to  the  extent 
of futiire  loans.  Allen  v.  Peoria  and  Bureau  Valley  B.  B.  Co.  85. 

Intaliditt  of  part. 

3.  Whether  it  renders  tJie  whole  levy  illegal.  The  board  of  supervisors 
having  authority  to  levy  a  tax  to  pay  existing  indebtedness,  the  levying 
of  a  tax,  in  connection  therewith,  to  pay  a  non-existing  indebtedness, 
does  not  render  the  entire  levy  void,  if  the  authorized  can  be  separated 
from  the  unauthorized.  Ibid.  85. 

Legality  of  an  assessment, 

3.  Prerequisites  of  the  law  must  he  observed.  Where  a  law  which 
authorizes  a  tax  to  be  levied  for  a  specified  purpose,  requires  certain  acts 
to  be  performed  in  taking  steps  to  make  the  levy,  the  performance  of  such 
acts  is  generally  essential  to  the  validity  of  the  tax.  Vieley  v.  Thompson 
et  al.  9. 

4.  So  under  the  act  of  1865,  authorizing  the  towns  in  the  county  of 
Livingston,  and  certain  other  counties,  to  levy  a  tax  to  pay  bounty  to 
soldiers,  upon  its  being  so  determined  by  a  vote  of  the  proper  electors  of 
the  respective  towns,  at  a  special  election  to  be  called  for  that  purpose, 
the  requirement  of  ten  days'  notice  of  such  election  is  imperative,  and  the 
giving  of  such  notice  is  indispensable  to  the  legal  exercise  of  the  power 
to  levy  the  tax.  Ibid.  9. 

Of  the  rule  of  uniformity. 

5.  Its  application  where  property  is  assessed  at  less  than  its  value.  Onb 
portion  of  the  tax  payers  of  a  county,  owning  taxable  property,  shall  not 
be  required  to  pay  more  taxes  in  proportion  to  its  value,  no  matter  how 
that  may  be  ascertained,  than  another  portion  in  the  same  county.  Boa^d 
of  Supervisors  of  Bureau  Co.  v.  Chi.  Burlington  and  Quincy  B.  B.  Co.  2S0 ; 
Chi.  and  North  W.  Bailway  Co.  v.  Board  of  Supervisors  of  Boone  Co.  240. 

6.  So  if  the  assessors,  regardless  of  the  strict  injunctions  of  the  law, 
shall  place  a  value  upon  property  far  below  its  real  cash  value,  and  such 
a  practice  goes  on  unchallenged,  and  is  recognized  by  the  authorities  hav- 
ing special  charge  of  the  revenue  of  the  State,  that  misconduct  must  also 
contain  within  itself  the  great  and  cardinal  principle  of  uniformity. 
Ibid.  230,  240. 

7.  Corporations  stand  on  the  same  footing  with  individuals.  If  the  law 
is  noi,  strictly  observed  in  the  case  of  individuals,  and  their  property  is 
not  assessed  at  its  actual  value,  tlie  property  of  a  corporat.'on,  situate  in 
the  same  county,  should  not  be  assessed  at  a  greater  proportional  value 
than  that  of  individuals,  even  though  the  enhanced  assessment  is  not  on 
the  actual  casli  value  of  the  property  of  such  corporation.  Ibid.  S&O,  240. 

8.  The  rule  docs  not  apply  as  hcticeen  counties.  But  one  county  does  not 
furnish  a  rule  for  another,  in  regard  to  the  proportion  of  the  value  of 
property  which  shall  be  taken  as  the  basis  for  assessment.  Chi.  and  N.  W. 
Railway  Co.  v  Boart'  of  Supervisors  of  Boone  County,  240. 
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9.  So  that,  on  the  trial  of  an  appeal  in  the  (Urcuit  Court  of  one  county, 
from  the  decision  of  the  board  of  supervisors  increasing  the  valuation 
upon  property  beyond  that  fixed  in  the  schedule  returned  by  the  owner, 
it  is  not  competent  to  give  in  evidence  a  schedule  returned  by  the  same 
owner,  of  property  of  the  same  character,  situate  in  another  county,  and 
which  placed  a  higher  value  upon  it.  Chicago  and  N.  W.  Railway  Co.  v. 
Board  of  Siqjer visors  of  Boone  County,  240. 

Ascertainment  of  value. 

10.  Of  the  rule  therefor.  The  cost  of  an  article  is  no  evidence  of  its 
value  on  any  certain  day  ;  and  upon  such  a  trial,  the  proof  should  be  con- 
fined to  its  value  at  the  time  of  the  assessment,  and  the  court  should  not 
permit  evidence  to  be  given  of  the  first  cost  of  the  property.  Ibid.  240. 

11.  And  upon 'the  trial  of  such  an  issue  it  is  improper  to  admit  evidence 
of  an  advance  in  the  rate  of  freights  upon  the  railroad.  That  has  noth- 
ing to  do  with  the  value  of  the  property  to  be  taxed.  Ibid.  241. 

12.  Roadicay  of  a  railroad  company  must  he  valued  as  real  estate,  includ- 
ing improve7nents.  The  improvements  made  upon  the  real  estate  belong- 
ing to  a  railroad  company,  occupied  and  fitted  for  use  as  a  roadway,  must 
be  taken  into  account,  in  fixing  its  value  for  the  purposes  of  taxation. 
Chi.  and  N.  W.  Railway  Co.  v.  Board  of  Supervisors  of  Lee  County,  248. 

Taxation  in  Chicago. 

13.  Specification  of  purpose  of  a  tax  —  what  is  sufficient.  Under  section 
4,  chapter  9,  of  the  revised  charter  of  1863,  of  the  city  of  Chicago,  which 

•  requires  the  object  of  the  tax  to  be  specified,  an  ordinance  was  passed 
imposing  a  tax  of  one  mill  on  the  dollar  for  permanent  improvements. 
Held,  that  this  was  a  sufficient  specification  of  the  purpose  of  the  tax. 
Clayton  v.  City  of  Chicago,  280. 

14.  What  irregularities  are  cured  hy  the  city  charter.  An  ordinance 
levying  taxes,  and  passed  before  the  tax  lists  were  completed  by  the 
clerk  and  signed  by  the  assessors,  does  not  vitiate  the  tax  thereby 
imposed,  every  thing  having  been  done  that  was  necessary  to  authorize 
the  levy.  It  is  such  an  informality  in  the  procedure  as  the  charter 
expressly  provides  shall  not  vitiate  the  tax.  Ibid.  280. 

15.  Notice  hy  tax  collector  that  he  would  levy  on  personal  properly  —  when 
not  required.  The  charter  of  the  city  of  Chicago  requires  that  the  col- 
lector, when  he  receives  a  warrant  for  the  collection  of  taxes,  shall  give 
notice,  that,  after  the  expiration  of  sixty  days,  he  will  levy  on  the  per- 
sonal property  of  all  persons  who  have  failed  to  pay.  On  an  application 
for  judgment  against  the  land  assessed,  whether  the  collector  did  or  did 
not  give  notice  that  he  would  levy  on  personal  property  in  default  of  pay- 
ment, is  wholly  immaterial ;  so,  in  such  proceeding,  the  sufficiency  of  tlie 
collector's  notice  in  that  regard  cannot  be  questioned.  Ibid.  280. 

Equalizing  assessments  in  Chicago. 

18.  Power  of  the  assessors  in  that  regard.  Under  the  second  section  of 
the  revised  charter  of  1863,  of  the  city  of  Chicago,  the  board  of  assessors 
at  the  joint  meeting  therein  provided  for,  raised  the  valuation  of  the  prop- 
erty in  the  south  division  of  the  city,  forty  per  cent  above  the  value  which 
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had  been  fixed  by  the  assessor  for  that  division  ;  the  board  considering 
the  property  en  masse,  and  without  determining  the  value  of  separate 
parcels.  Held,  that  this  action  of  the  board  was  authorized  ;  it  being 
clearly  within  its  power  to  adopt  the  valuation  of  property  in  any  one  of 
the  divisions  as  a  standard,  and  either  raise  or  fall,  on  the  valuation  fixed 
by  the  respective  assessors  in  the  other  divisions,  in  order  to  equalize  the 
several  assessments.  Sca/mmon  et  al.  v.  The  City  of  Chicago,  269. 

17.  Notice  not  required  to  be  given  to  property  owners  of  such  action. 
And  in  such  case,  it  is  no  objection,  that  notice  was  not  given  to  the  prop 
erty  owners  of  such  addition  of  forty  per  cent,  as  the  law  requires  no  notice 
of  such  subsequent  action  to  be  given.  Ibid.  269. 

Penalty  for  NON-PATiiEXT  of  taxes. 

18.  Of  the  power  to  impose  it.  The  provision  contained  in  section  11, 
of  this  charter,  providing  for  a  penalty  of  five  per  cent,  to  be  imposed  for 
delay  in  the  payment  of  taxes  after  a  certain  day,  is  void,  being  in  conflict 
with  that  provision  of  the  Constitution  requiring  imiformity  of  taxation. 
Ibid.  269. 

19.  The  legislature  may  authorize  the  courts  to  impose  and  render  a 
judgment  for  such  a  penalty,  but  the  power  cannot  be  conferred  upon  a 
mere  ministerial  officer,  without  any  opportunity  of  being  heard  by  the 
tax  payer.  Ibid.  279. 

Taxation  to  pay  soldiers'  bounties. 

When  not  authorized.    See  INJUNCTIONS,  8. 
Restraining  the  collection  of  taxes. 

By  injunction.    See  INJUNCTIONS,  1,  2. 
Who  may  acquire  tax  title. 

As  between  mortgagor  and  mortgagee.    See  MORTGAGES,  13. 
Weo  should  pay  taxes. 

As  between  mortgagor  and  mortgagee.    See  MORTGAGES,  13. 

TENDER. 
Tender  op  money  —  in  equity. 

1.  By  what  rule  governed.  Courts  of  equity  are  not  bound  by  any  fixed 
rules  in  relation  to  the  tender  of  money,  but  they  vnll  not  allow  the  ends 
of  justice  to  be  perverted  or  defeated,  by  the  omission  of  an  unimportant 
or  useless  act,  which  nothing  but  a  mere  technicality  would  require. 
Dwen,  Exr.,  v.  Blake,  Exr.  136. 

On  bill  to  redeem,  by  a  mortgagor. 

2.  Tender  not  required.  The  law  does  not  require  a  mortgagor  to  make 
a  tender  before  he  can  compel  a  redemption.  He  is  only  required  to  pay 
the  sum  found  due  by  the  court,  within  the  time  limited  by  the  decree. 
Ibid.  136. 

On  a  sale  of  grain. 
Of  a  tender  of  wa/rehouse  receipts  by  the  vendor  —  whether  auffleient.    See 
SALES,  4,  5. 


INDEX.  613 

TENDER.     Continued. 
Sale  of  LUiiBER  op  a  specified  quality. 

What  is  a  sufficient  tender  thereof.    See  SALES,  6. 
On  a  purchase  op  goods. 

Wlien  a  tender  by  the  seller  not  necessary.    See  CONTRACTS,  12. 
Proof  op  tender. 

Wlien  not  necessary,  under  the  pleadings.    See  PLEADING  AND  EVI- 
DENCE, 7. 
TITLE. 
Sale  under  a  void  judgment. 

Will  pass  no  title.    See  SALES,  17. 

TRESPASS. 
Trespass  for  personal  injuries. 

Of  the  measure  of  damages.    See  MEASURE  OF  DAMAGES,  1.  ^ 
Trespass  against  an  oeficer. 

How  far  process  a  protection.    See  OFFICER,  1. 

TRUSTS. 
Of  resulting  or  implied  trusts. 

1.  How  created.  A  resulting  or  implied  trust  is  usually  created  by  the 
purcliaso  of  land  with  the  money  of  one  person  in  the  name  of  another 
without  the  consent  of  the  owner  of  the  means.  Such  trust  is  never 
created  by  agreement,  but  always  by  implication  of  law,  from  acta 
independent  of  the  agreement  of  the  parties.  Sheldon  v.  Harding  et  al.  68. 
3,  A  resulting  trust  cannot  be  created,  unless  the  money  of  the  cestui 
que  trust  was  used  in  the  purchase  of  the  property  in  which  the  trust  is 
claimed  to  exist ;  it  cannot  be  created  by  contract.  Holmes  y.  Holmes,  168. 
3.  So  where  A,  a  minor,  purchased  his  time  from  his  father,  and  after- 
ward by  his  own  labor,  and  during  his  minority,  earned  a  land  warrant, 
with  which  he  entered  160  acres  of  land  in  his  own  name.  In  a  suit  in 
chancery,  brought  by  his  father,  to  compel  a  conveyance  to  him  of  one- 
half  of  the  land,  upon  an  alleged  verbal  agreement,  made  with  A  before 
the  entry  of  the  land,  that  the  same  should  be  entered  in  A's  name,  but 
that  when  he  arrived  at  majority  he  should  convey  to  him  one-half  of  the 
tract,  the  bill  alleging  that  at  the  time  of  such  entry  complainant  was 
entitled  to  the  services  of  A,  and  therefore  owned  the  warrant  with  which 
the  land  was  entered,  —  held,  that  the  land  belonged  to  A,  the  proof  show- 
ing  that  complainant  was  not  entitled  to  A's  services  at  the  time  he  earned 
and  obtained  the  warrant  with  which  the  entry  was  made.  Ibid.  168. 
"When  a  trust  arises. 

On  a  sale  by  a  subsequent  purchaser  of  premises  of  machinery  belonging 
thereto  —  of  a  prior  vendor's  lien.     See  LIEN,  3. 
Deed  of  trust  to  secure  a  debt. 

WJiether  the  trustee  must  enter  upon  the  premises  before  he  can  sell.    See 
DEED  OP  TRUST,  1. 
Rights  of  a  cestui  que  trust. 

T^  pursue  the  trust  fund,  as  against  third  persona.    See  GUARDIAN 
AND  WARD,  1,  3. 
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USUET. 
Cannot  be  recovered  back. 

1.  When  voluntarily/  paid.  A  party  cannot  recover  back,  either  at  law, 
or  by  bill  in  equity,  usurious  interest  wliicb  lie  has  paid.  Pitts  et  al.  v. 
Cable  et  al.  103. 

When  allowed  as  a  credit  on  principal. 

2.  Where  paid  voluntarily.  After  a  transaction  has  been  closed,  usurious 
interest  cannot  be  recovered  back.  But  if  the  transaction  is  yet  open  and 
the  debt  unpaid,  a  court  of  chancery,  in  stating  the  account,  will  allow  as 
a  credit  upon  the  principal  whatever  usurious  interest  may  have  been 
paid.  Parmelee  et  al.  v.  Lawrence,  406. 

3.  Construction  of  act  of  1867.  The  act  of  1867,  which  provides  that  in 
suits  upon  written  contracts  made  while  the  interest  law  of  1849  was  in 
force,  and  before  that  of  1857  was  passed,  no  portion  of  the  usurious 
interest  which  the  debtor  may  have  voluntarily  paid  shall  be  deducted 
from  the  principal,  can  be  given  only  a  prospective  operation  in  that 
regard,  and  cannot  apply  to  usurious  interest  paid  before  its  passage, 
because,  as  to  such  interest,  under  the  law  as  it  then  existed,  there  was  a 
vested  right  to  have  it  deducted  from  the  principal.  Ibid.  406. 

4.  But  that  portion  of  the  act  of  1867  which  takes  away  the  three-fold 
forfeiture  given  by  the  act  of  1845,  may  operate  upon  contracts  made 
before  its  passage,  as  the  law  recognizes  no  vested  right  in  a  penalty 
which  the  legislature  may  not  take  away.  Ibid.  406. 

On  poreclosttre  by  scire  facias. 

Usury  not  pleadable.     See  MORTGAGES,  23. 
VARIANCE. 

Variance  in  names.    See  NAMES. 
VENDOR'S  LIEN.    See  LIEN,  1,  2. 

VENDOR  AND  PURCHASER.  . 
Sale  for  payment  on  delivery. 

Vendee  must  he  ready  and  willing  to  pay.    See  SALES,  11. 
Op  a  contingent  right  op  dower. 
Rights  and  remedies  in  respect  thereto,  as  between  the  husband  and  hit 
vendee  of  the  land.    See  CHANCERY,  8,  9. 

VERDICT. 
Verdict  in  debt. 

1.  The  proper  form  thereof.  In  an  action  of  debt  to  recover  rent  due 
upon  a  lease,  the  j  ury  returned  a  verdict  for  the  plaintiff  for  a  given  sum, 
specifying  neither  debt  nor  damages,  and  the  clerk  improperly  recorded 
it  as  a  verdict  for  damages  ;  it  should  have  been  treated  as  a  finding  foi 
the  debt.  James  v.  Morey,  353. 

Amending  a  verdict. 

2.  Wliere  the  verdict  was  sealed  and  the  jury  separated.  Where  the 
parties  agree  that  a  jury  trying  a  party  on  charge  of  larceny  may  seal 
their  verdict  and  separate,  and  if  the  verdict  is  defective  it  should  be 
amended  unless  otherwise  expressed,  this  could  only  bo  held  to  apply  to 
matter  of  form,  and  not  to  substance,  —  and  the  value  of  the  property 
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VERDICT.    Amending  a  verdict.    Contimied. 

stolen  is  substance,  as  upon  it  depends  the  grade  of  the  offense  and  the 
punishment.   Williama  et  al.  v.  The  People,  478. 
In  action  for  slaxder. 
Requisites  of  the  verdict.    See  SLANDER,  4. 

VOID  AND  VOIDABLE. 
Of  a  void  judgment. 

When  confessed  without  authority.    See  JUDGMENTS,  6. 
Op  a  sale  under  a  void  judgment. 
No  title  passes.    See  SALES,  17. 

WAIVER. 
Filing  amended  plea. 

When  a  waiver  of  a  former  plea  to  which  a  demwrrer  has  been  sustained. 
See  PLEADING,  5. 
Waiver  op  demurrer. 

By  pleading  over.    See  PRACTICE,  7. 
Multifariousness. 
In  a  bill  in  chancery  —  when  waived.    See  CHANCERY,  6. 

WAREHOUSE  RECEIPTS. 
Tender  thereof. 
By  a  vendor  of  grain  —  whether  tender  sufficient.    See  SALES,  4. 
WATER  COURSES. 
Op  a  grant  upon  a  water  course. 
Ofbowidaries  and  riparian  rights.    See  GRANT,  1,  3,  3. 

WIDOW. 

Renunciation  of  avill. 

What  the  widow  will  take.  Under  the  fifteenth  section  of  the  dower 
act,  the  widow  of  a  person  dying  testate  and  leaving  no  children  or 
descendants  of  children,  upon  renouncing  the  will,  is  entitled  to  one-half 
the  estate  in  fee,  and  to  the  specific  articles  enumerated  in  the  statute ; 
but  she  is  not  entitled  to  dower  in  the  remainder  of  the  real  estate  or  to 
the  whole  of  the  personal  property.  Lessley  et  al.  v.  Lessley,  527. 

WILLS. 
Construction  of  wills. 

1.  Intention  of  testator  controls.  The  principle  is  well  established,  that, 
in  construing  a  will,  the  intention  of  the  testator,  to  be  ascertained  from 
its  language,  must  govern.  The  People  for  use  of  Jennings  v.  Jennings,  488. 

Wills  construed. 

2.  Where  real  estate  is  to  be  converted  into  money  —  when  the  right  vests. 
Where,  by  the  terms  of  a  will,  the  testator  directed  the  executor  to  sell 
all  of  his  real  estate,  and,  afttr  the  payment  of  his  debts,  to  divide  the 
remainder  of  the  proceeds  of  such  sale  equally  among  his  four  children, 
and,  in  event  any  of  tliem  died,  the  deceased's  portion  to  go  to  his  child 
or  children  equally,  —  Jield,  that  the  interests  of  the  several  children  did 
not  vest  until  the  real  estate  liad  been  converted  into  money  as  directed 
by  the  vrill ;   and  tliat,  one  of  them  having  died  intestate  before  such 
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WILLS.    Wills  construed.    Continued. 

conversion,  leaving  issue,  Ms  portion  sliould  be  paid  over  to  liis  adminis- 
trator to  be  held  in  trust  for  Ms  cliildren.  The  People  for  use  of  Jennings 
V.  Jennings,  488. 

3.  Whether  distribution  shall  he  made  per  stirpes  or  per  capita.  The 
will  of  Aaron  Pitney,  after  directing  the  conversion  of  his  property  into 
money,  and  the  payment  of  an  annuity  to  his  wife,  and  certain  legacies 
to  other  persons,  provided  as  follows  as  to  the  residue :  "  The  balance 
remaining  of  said  fund  I  hereby  direct  shall  be  equally  divided  between 
the  children  of  my  late  brother,  Mahlon  Pitney,  and  my  brother-in-law, 
William  H.  Brown,  of  the  city  of  Chicago,  a  large  portion  of  my  prop- 
erty having  been  received  through  his  father  and  the  father  of  my  late 
wife,  Betsey  H.  Pitney."  There  were  three  children  of  Mahlon  Pitney, 
and  it  is  held,  as  between  them  and  Brown,  the  distribution  should  be 
made  per  capita,  and  not  per  stirpes.  Pitney  et  al.  v.  Brown,  363. 

WISCONSIN,  STATE  OF. 
"Who  are  justices  of  the  peace.    See  JUSTICES  OF  THE  PEACE,  1. 

WITNESS. 
Competency. 

1.  Interest.  A  grantor  in  a  deed,  who  has  made  general  covenants  of 
warranty,  and  that  he  had  power  to  sell,  and  that  the  land  was  free  from 
incumbrances,  is  an  incompetent  witness,  without  a  release,  for  his  grantee, 
in  a  suit  where  the  plaintiff  claims  title  through  another  channel.  Lester 
et  al.  V.  White's  Heirs,  464. 

2.  Interest  —  of  partners  as  witnesses.  A  co-defendant  sued  as  a  partner, 
and  suffering  default,  is  disqualified  by  interest  from  being  a  witness,  as 
against  his  co-defendant,  to  prove  the  partnership ;  and  he  is  not  made 
competent  by  the  act  of  1861,  allowing  parties  to  be  called  as  witnesses. 
Alexander  v.  Crosthwaite,  359. 

Cbedibility  of  witness. 

3.  Evidence  in  respect  thereto.  Statements  made  by  a  person  in  the 
employment  of  another  as  to  the  amount  his  employer  owes  another,  are 
not  binding  upon  his  principal,  but  are  proper  evidence  to  contradict  the 
witness  and  to  show  whether  he  is  disposed  to  testify  fairly.  Davis  v. 
Hoeppner,  306. 

4.  In  a  proceeding  upon  an  indictment  for  an  assault  with  intent  to 
commit  a  rape,  the  prisoner,  in  his  rebutting  testimony,  showed,  that  the 
prosecuting  witness  had  stated,  before  the  trial,  to  others,  that  it  was  a 
person  other  than  the  accused  who  had  made  the  assault  upon  her,  and 
had  described  such  person  to  them,  and  that  the  description  then  given 
was  different  from  that  given  on  the  trial  by  her,  which  evidence  the  court 
excluded  by  remarking  in  the  presence  of  the  jury,  after  reciting  it, 
"that  it  amounted  to  nothing."  Held,  that  the  remarks  of  the  court,  in 
assuming  to  determine  the  weight  of  the  evidence,  were  erroneous,  being 
calculated  to  exclude  from  the  consideration  of  the  jury  testimony  which 
was  proper,  and  should  have  been  admitted.  Kennedy  v.  The  People,  283. 

WRIT  OF  ERROR.    See  APPEALS  AND  WRITS  OF  ERROR,  1 


^ 
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